DOCUMENT RESUME 



ED 227 .627 

AUTHOR 
TITLE 

INSTITUTION 

SPONS AGENCY 
PUB DATE 
NOTE 



AVAILABLE FROM 



PUB TYPE 

EDRS PRICE 
DESCRIPTORS 



EC 151 076 

Pullin, Diana 

Special Educations A Manual for Advocates. Volume 
II. 

Harvard Univ., Cambridge, Mass. Center for Law and 
Education. % 

Legal Services Corp., Washington, D.C. 
82 

416p.; For a related document, see EC 151 075; 
Document not available in paper copy because of the 
marginal legibility of the original. 

Center for Law and Education, Inc., Gutman Library, 6 
Appian Way, Cambridge, MA 02138 ($25.00 for 2 
volumes, $2.50 postage). 

Legal/Legislative/Regulatory Materials (090) 

MF01 Plus Postage. PC Not Available from EDRS. 
Ancillary School Services; *Child Advocacy; Civil 
Rights; *Disabilities; *Educational Policy; 
Elementary Secondary Education; Federal Legislation; 
Guidelines; Individualized Education Programs 



ABSTRACT 

The document contains an appendix to a larger 
document on child advocacy for handicapped students needing special 
education. Appended material includes regulations for Section 504 of 
the Rehabilitation Act of 1973, the Buckley Amendment, and 
Developmental Disabilities Act, policy interpretations from the 
Department of Education regarding individualized education programs, 
clean intermittent catheterization, and use of insurance proceeds; 
policy interpretations from the Department of Health, Education, and 
Welfare regarding such aspects as program accessibility, 
participation of the handicapped in contact sports, and school board 
members as hearing officers; and guidelines from the U.S. Office for 
Civil Rights for eliminating discrimination and denial of services on 
the basis of handicap. (CL) 



*********************************************************************** 

* Reproductions supplied by EDRS are the best that can be made * 

* from the original document. 

*********************************************************************** 



ERIC 



U.S. DEPARTMENT OF EDUCATION 

NATIONAL INSTITUTE OF EDUCATION 
EDUCATIONAL RESOURCES INFORMATION 

CENTER 1ERIC) 
/ ^fh.s document has been reproduced as 
received from the person *or organization 
originating it 

Minor changes have been made to improve 
reproduction quality 

• Points of view or opinions stated in this docu 
ment do not necessarily represent official MIE 
position or policy 



SPECIAL 
EDUCATION: 

A Manual for Advocates 



Volume II 



Diana Pullin 



"PERMISSION TO REPRODUCE THIS 
MATERIAL HAS BEEN GRANTED BY 




~7 



TO THE EDUCATIONAL RESOURCES 
INFORMATION CENTER (ERIC)." 



Center for Law and Education, Inc. 
Gutman Library — 6 Applan Way 
Cambridge, MA 02138 



NOT?: TO THE READER t 



Volume II contains Appendix B only. Volume I of 
SPECIAL EDUCATION contains text chapters one to 
five and their individual appendices, the glossary, 
the bibliography and Appendix A, See the detail- 
ed table of contents in Volume I. 

The facing page is a short table of contents for 
Appendix B. 



© 1982 by the Center for Law and Education, Inc. 



This manual was written pursuant to « contract with the Legal Services Corporation. The 
opinions expressed herein are those of the author, and should not be construed as representing 
the opinions or policy of the Legal Services Corporation. 

Cover Design: UneWorh 

Cover photographs: Massachusetts Easter Seal Society and Caroline Saltonstall 



3 



0 

ERIC 



APPENDIX B 

FEDERAL STATUTES AND REGULATIONS CONCERNING 



EDUCATION OF THE HANDICAPPED 

B~3 The Education for All Handicapped Children Act, 

P.L. 94-142, 20 U.S. C. 1401 et seq. 

B-^6 Final Regulations Under P.L. 94-142, 34 C.F.R. 
Part 300 (Formerly 45 C.F.R. Part 121a) 

Technical Amendments* to P.L. 94-142 Regulations, 
46 FEDERAL REGISTER 3865 (January 16, 1991) 

3-1*4-6 Section 504 of the Rehabilitation Act of 1973, 
29 U.S.C. §794 

3-1*4-8 Final Regulations Under §504 of the Rehabilitation Act, 
34 C.F.R. Part 104 (Formerly C.F.R. Part 34) 
and 34 C.F.R. Parts 100 and 101 (Formerly 45 C.F.R. 
Parts 80 and 81) 

3-184 Department of Education Policy Interpretation Under P.L. 

94-142: Individualized Education Program (IEP) Require- 
ments, 46 FEDERAL REGISTER 5460 (January 19, 1981) 

B-200 Department pf Education Policy Interpretation Under P.L. 

94-142 and Section 504: Provision of Clean Intermittant 
Catheterization, 46 FEDERAL REGISTER 4912 (January 19, 1981) 

B-203 Department of Education Policy Interpretation Under P.L. 
94-142 and Section 504: Use of Insurance Proceeds, 
46 FEDERAL REGISTER 86390 (December 30, 1981) 

B-205 HEW Policy Interpretations under §504 of the Rehabilitation 
Act: Program Accessibility, Participation of the Handi- 
capped in Contact Sports*, and School Board Members as 
Hearing Officers, 43 FEDERAL REGISTER 36034 (August 14, 
1978) 

B-209 HEW Policy Interpretations Under §504 of the Rehabilitation 
Act: Discrimination Prior to Effective Date of Regulations 
and Statute of Limitations for Such Discrimination, 43 
FEDERAL REGISTER 18630 (May 1, 1978) 
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3-212 Bureau of Indian Affairs (BlA) Proposed Rules: Provision 
of Special Education and Related Services Under P.L. 
94-142 to Indian Children in Schools Operated By or Under 
the Authority of the BIA, 45 FEDERAL REGISTER 64472 
(Septesnber 29, 1980) 

B-228 Handicapped Children Residing on Indian Lands or Whose Parents 
are in the Military and Educationally Deprived Children 
Regulations Under Federal Impact Aid Program, 43 FEDERAL 
REGISTER 19757 (May 8, 1978) 

B-237 Regulations Under Section 121 of the Elementary and Secondary 
Education Act Concerning State Operated Programs for 
Handicapped Children, 43 FEDERAL REGISTER 16261 (April 17, 1978) 

B-250 The Buckley Amendment,' Family Education Rights and Privacy 
Act, 10 U.S.C, §1232g 

B-256 Final Regulations Under the Buckley Amendment, 34 C.F.R. 
Part 99 (Formerly 45, C.F.R. Part 99) 

B-268 U.S. Office for Civil Rights Final Guidelines for Eliminating 
Discrimination and Denial of Services on the Basis of Handicap 

B-282 Developmentally Disabled Assistance and Bill of Rights Act, 
42 U.S.'C. §§6000 et seq . 

B-318 Final Regulations, Developmental Disabilities Act, 45 C.F.R. 
Parts 1385-1388 

B-3^2 Proposed Regulations, Developmental Disabilities Act of 1978, 
45 FEDERAL REGISTER 31006 (May 9, 1980) 

3-364 Regulations Concerning Vocational Rehabilitation Services, 

45 C.F.R. §§1361.110-1361.128, 20 C.F.R. §§416.1701-416.1731 

B-373 HEW, Education Division General Administrative Regulations 
(EDGAR), 45 FEDERAL REGISTER (April 3, 1980) 

B-391 Civil Rights of Institutionalized Persons Act, USCS §1997 et s^_. 
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P.L. 94-142 

THE EDUCATION FOR ALL HANDICAPPED CHILDREN ACT 
20 U.S.C. §§1401 et seq . 
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CHAPTER 33— EDUCATION OF HANDICAPPED 

SUBCHAPTER 1 — GENERAL PROVISIONS 

Sic* 

1401. Definitions. 

1402. Bureau for education and training of handicapped; Deputy 

Commissioner: appointment and compensation; Associ- 
ate Deputy Commissioner and other assistants to Deputy 
Commissioner. 

1403. National Advisory Committee on ' Handicapped Children, 

(a) Establishment; membership. 

(b) Functions of Committee; recommendations; report to 

Congress; termination of Committee. 

(c) Authorization of appropriations. 

1404. Acquisition of equipment and construction of necessary fa- 

cilities. 

(a) Authorization for use of funds. 

(b) Recovery of payments under certain conditions. 

1405. Employment of handicapped individuals. 

1406. Grants for removal of architectural barriers; authorization 

of appropriations. 

SUBCHAPTER II— ASSISTANCE FOR EDUCATION OF 
ALL HANDICAPPED CHILDREN 

1411. Entitlements and allocations. 

(a) Formula for determining maximum State entitlement. 

(b) Distribution and use of grant funds by States for fis- 

cal year ending September 30, 1978. 

(c) Distribution and use of grant funds by States for fis- 

cal years ending September 30, 1979, and there- 
after. 

(d) Allocation of funds within States to local educational 

agencies and intermediate educational units. 

(e) Territories and possessions. 

(f) Indian reservations. 

(g) Reductions or increases. 

1412. Eligibility requirements. 

1413. State plans. 

(a) Requisite features. 

(b) Additional assurances. 

(c) Notice and hearing prior to disapproval of plan. 
1-114. Application. 

(a) Requisite features. 

(b) Approval by State educational agencies of applications 

submitted by local educational agencies or interme- 
diate educational units; notice and hearing. 

(c) Consolidated applications. 

(d) Special education and related services provided di- 

rectly by State educational agencies; regional or 
State centers. 

(e) Reallocation of funds. 

(f) Programs using State or local funds. 
1415. Procedural safeguards. 

(a) Establishment and maintenance. 

(b) Required procedures; hearing. 

(c) Review of local decision by State educational agency. 

(d) Enumeration of rights accorded parties to hearings. 

(e) Civil action; jurisdiction. 

1410. Withholding of payments; judicial review. 
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1417. Administration. 

(a) Duties of Commissioner. 

(b) Rules and regulations. 

(o) Protection of rights and privacy of parents and stu- 
dents, 

fd) Hiring of qualified personnel. 

1418. Evaluation. 

(a) Duty of Commissioner. 

(b) Studies and investigations. 

(c) Data sample. 

(d) Annual reports to congressional committees. 

(e) Authorization of appropriations. 

1419. Incentive grants. 

(a) Authority to make grants. 

(b) Application. 

(c) Payment. 

(d) Ratable reduction or increase of payments. 

(e) Authorization of appropriations. 

1420. Payments. 

SUBCHAPTER III — CENTERS AND SERVICES TO MEET 
SPECIAL NEEDS OF HANDICAPPED 

1421. Regional resource centers. 

(a) Establishment; functions. 

(b) Considerations governing approval of application. 

1422. Model centers and services for deaf-blind children. 

(a) Congressional declaration of purpose. 

(b) Authorization of Commissioner to make grants and 

contracts. 

(c) Cfcnsiderations governing making of grants or con- 

tracts. 

(d) Necessary services to be provided by centers. 

1423. Experimental preschool and early education programs for 

handicapped children. 

(a) Authorisation; special problems of handicapped; na- 

tional distribution; urban and rural areas; scope 
of activities. 

(b) Community coordination of programs. 

(c) Federal share; non-Federal contributions. 

1424. Research, innovation, training, and dissemination activities 

in connection with model centers and services for 
handicapped. 

(a) Cost payments. 

(b) Coordination of activities with similar activities under 

other parts of this chapter. 
1424a. Regional education programs. 

(a) Grant and contract authority; development and opera- 

tion of vocational, technical, postsecondary, or adult 
education programs. 

(b) Priority of programs. 

(c) "Handicapped persons" defined. 

1425. Evaluations. 

1426. Authorization of appropriations. 

SUBCHAPTER IV— TRAINING PERSONNEL FOR 
EDUCATION OF HANDICAPPED 
1431. Grants to institutions of higher education and other appro- 
priate institutions or agencies. 
1432 Grants to State educational agencies for traineeships. 
\m Grants or contracts to improve recruiting of educational per- 
sonnel and dissemination of information concerning edu- 
cational opportunities for handicapped; 
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1434. Grants for training of physical educators and recreation 

personnel for handicapped chilciren. 
1436. Reports to Commissioner. 
M36. Authorization of appropriations. . 

SUBCHAPTER V— RESEARCH IN EDUCATION 
OF HANDICAPPED 

1441. Research, surveys, demonstration projects, and model pro- 

grams relating to education of handicapped children* 

1442. Research and demonstration projects in physical education 

and recreation for handicapped children, 

1443. Panels of experts. 

1444. Authorisation of appropriations. 

SUBCHAPTER VI— INSTRUCTIONAL MEDIA 
FOR HANDICAPPED 

1451. Congressional statement of purposes. 

1452. Captioned films and educational media for handicapped per- 

sons. 

(a) Establishment of loan service. 

(b) Authority of Commissioner. 

1453. Centers on educational media and materials for handicapped. 

'a) Establishment and operation. 

(b) Preferences to qualified institutions and agencies. 

(c) Annual report to Congress. 

1454. Authorization of appropriations. 

SUBCHAPTER VII— SPECIAL PROGRAMS FOR CHILDREN 
WITH SPECIFIC LEARNING DISABILITIES 

1461. Research, training, and model centers. 

(a) Authorization of Commissioner to make grants and 

contracts; functions of model centers; considera- 
tions governing making of contracts and grants. 

(b) Other considerations in making awards: geographical 

distribution of training programs and trained per- 
sonnel; model center in each State, 
(e) Authorization of appropriations. 
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CHAPTER 33. EDUCATION OF t HE HANDICAPPED 



GENERAL PROVISIONS 

§ 1401. Definitions 

As used in this title [20 USCS §§1401 et seq.]— 

(1) The term "handicapped children" means mentally retarded, hard of 
hearing, deaf, speech impaired, visually handicapped, seriously emotion- 
ally disturbed, orthopedically impaired, or other health impaired chil- 
dren, or children with specific learning disabilities, who by reason 
thereof require special education and related services. 

(2) The term "Commissioner" means the Commissioner of Education. 

(3) The term "Advisory Committee" means the National Advisory 
Committee on Handicapped Children. 

(4) The term "construction", except where otherwise specified, means 
(A) erection of new or expansion of existing structures, and the acquisi- 
tion and installation of equipment therefor; or (B) acquisition of existing 
structures not owned by any agency or institution making application 
for assistance under this title [20 USCS §§ 1401 et seq.]; or (C) 
remodeling or alteration (including the acquisition, installation, modern- 
ization, or replacement of equipment) of existing structures; or (D) 
acquisition of land in connection with the activities in clauses (A), (B), 
and (C); or (E) a combination of any two or more of the foregoing. 

(5) The term "equipment" includes machinery, utilities, and built-in 
equipment and any necessary enclosures or structure? to house them, 
and includes all other items necessary for the functioning of a particular 
facility as a facility for the provision of educational services, including 
items such as instructional equipment and necessary furniture, printed, 
published, and audio-visual instructional materials, Telecommunications, 
sensory, and other technological aids and devices, and books, periodi- 
cals, documents, and other related materials. 

(6) The term "State" means each of the several Slates, the District of 
Columbia, the Commonwealth of Tuerto Rico, Guam, American Samoa, 
the Virgin Islands and the Trust Territory of the Pacific Islands. 

(7) The term "State educational agency" means the State board of 
education or other agency or officer primarily responsible for the State 
supervision of public elementary and secondary schools, or, if there is no 
such officer or agency, an officer or agency designated by the Governor 
or by State law. 

(8) The term "local educational agency" means a public board of 
education or other public authority legally constituted within a State for 
either administrative control or direction of, or to perform a service 
function for, public elementary or secondary schools in a city, county, 
township, school district, or other political subdivision of a State, or 
such combination of school districts or counties as are recognized in a 
State as an administrative agency for its public elementary or secondary 
schools. Such term also includes any other public institution or agency 
having administrative control and direction of a public elementary or 
secondary school. 

(9) The term "elementary school" means a day or residential school 
which provides elementary education, as determined under State law. 

(10) The term "secondary school" means .a day or residential school 
which provides secondary education, as determined under State law, 
except that it does not include any education provided beyond grade 12. 

(11) The term "institution of higher education" means an educational 
institution in any State which — 
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(A) admits as regular students only individuals having a certificate of 
graduation from a high school, or the recognized equivalent of such a 
certificate; 

(B) is legally authorized within such State to provide a program of 
education beyond high school; 

(C) provides an educational program for which it awards a bachelor's 
degree, or provides not less than a two-year program which is 
acceptable for full credit toward such a degree, or offers a. two-year 
program in engineering, mathematics, or the physical or biological 
sciences which is designed to prepare the student to work as a 
technician and at a semiprofessional level in engineering, scientific, or 
other technological fields which require the understanding and appli- 
cation of basic engineering, scientific, or mathematical principles or 
knowledge; 

(D) is a public or other nonprofit institution; and 

(E) is accredited by a nationally recogni.'d accrediting agency or 
association listed by the Commissioner pur -iant to this paragraph or, 
if not so accredited, is an institution whose credits are; accepted, on 
transfer, by not less than three institutions which are so accredited, 
for credit on the same basis as if transferred from an institution so 
accredited: Provided, however, That in the case of an institution 
offering a two-year program in engineering, mathematics, or the 
physical or biological sciences which is designed to prepare the 
student to work as a technician and at a semiprofessional level in 
engineering, scientific, or technological fields which require the under- 
standing and application of basic engineering, scientific, or mathemati- 
cal principles or knowledge, if the Commissioner determines that 
there is no nationally recognized accrediting agency or association- 
qualified to accredit such institutions, he shag appoint an advisory 
committee, composed of persons specially qualified to evaluate train- 
ing provided by such institutions, which shall prescribe the standards 
of content, scope, and quality which must be met in order to qualify 
such institutions to participate under this Act [20 USCS §§ 1401 et 
seq.] and shall also determine whether particular institutions meet 
such standards. For the purposes of this paragraph the Commissioner 
shall publish a list of nationally recognized accrediting agencies or 
associations which he determines to be reliable authority as to the 
quality of education or training offered. 

(12) The term "nonprofit" as applied to a school, agency, organization, 
or institution means a school, agency, organization, or institution owned 
and operated by one or more nonprofit corporations or associations no 
part of the net earnings of which inures, or may lawfully inure, to the 
benefit of any private shareholder or individual. 

(13) The term "research and related purposes" means research, research 
training (including the payment of stipends and allowances), surveys, or 
demonstrations in the field of education of handicapped children, or the 
dissemination of information derived therefrom, including (but without 
limitation) experimental schools. 

(14) The term "Secretary" means the Secretary of Health, Education, 
and Welfare. 
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(15) The term ''children with specific learning disabilities" means those 
children who have a disorder in one or more of the basic psychological 
processes involved in understanding or in using language, spoken or 
written, which disorder may manifest itself in imperfect ability to listen, 
think, speak, read, write, spell, or do mathematical calculations. Such 
disorders include such conditions as perceptual handicaps, brain injury, 
minimal brain dysfunction, dyslexia, and developmental aphasia. Such 
term does not include children who have learning problems which are 
primarily the result of visual, hearing, or motor handicaps, of mental 
retardation, of emotional disturbance, or of environmental, cultural, or 
economic disadvantage. 

(16) The term "special education" means specially designed instruction, 
at no cost to parents or guardians, to meet the unique needs of a 
handicapped child, including classroom instruction, instruction in physi- 
cal education, home instruction, and instruction in hospitals and institu- 
tions. 

(17) The term "related services" means transportation, and such devel- 
opmental, corrective, and other supportive services (including speech 
pathology and audiology, psychological services, physical and occupa- 
tional therapy, recreation, and medical and counseling services, except 
that such medical services shall be for diagnostic and evaluation pur- 
poses only) as may be required to assist a handicapped child to benefit 
from special education, and includes the early identification and assess- 
ment of handicapping conditions in children. . 

(18) The term "free appropriate public education" means special educa- 
tion and related services which (A) have been provided at public 
expense, under public supervision and direction, and without charge, (B) 
meet the standards of the State educational agency, (C) include an 
appropriate preschool, elementary, or secondary school education in the 
State involved, and (D) are provided in conformity with the individual- 
ized education program required under section 614(a)(5) [20 USCS 
§ 1414(a)(5)]. 

(19) The term "individualized education program" means a written 
statement for each handicapped child developed in any meeting by a 
representative of the local educational agency or an intermediate educa- 
tional unit who shall be qualified to provide, or supervise the provision 
of, specially designed instruction to meet the unique needs of handicap- 
ped children, the teacher, the parents or guardian of such child, and, 
whenever appropriate, such child, which statement shall include (A) a 
statement of the present levels of educational performance of such child, 
(B) a statement of annual goals, including short-term instructional 
objectives, (C) a statement of the -Specific educational services to be 
provided to such child, and the extent to which such child will be able 
to participate in regular educational programs, (D) the projected date 
for initiation and anticipated duration of such services, and (E) appro- 
priate objective criteria and evaluation procedures and schedules for 
determining, on at least an annual basis, whether instructional objectives 
are being achieved. 

(20) The term "excess costs" means those costs which are in excels of 
the average annual per student expenditure in a local educational agency 
during the preceding school year for an elementary or secondary school 
student, as may be appropriate, and which shall be computed after 
deducting (A) amounts received under this part [20 USCS §§ 1401 et 
seq.] or under title I [20 USCS §§241a et seq.] or title VII [20 USCS 
§§ 880b et seq.] of the Elementary and Secondary Education Act of 
1965, and (B) any State or local funds expended for programs which 
would qualify for assistance under this part or under such titles. 
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' (21) The term "native language" has the meaning given that term by 
' section 703(a)(2) of the Bilingual Education Act (20 U.S.C. 880b- 
1(a)(2)). . 

(22) the term "intermediate educational unit" means any public author- 
ity, other than a local educational agency, which is under the general 
supervision of a State educational agency, whicfi is established by State 
law for the purpose of providing free public education on a regional 
basis, and which provides special -education and related services to 
handicapped children within that State. 

(Apr. 13, 1970, P. L. 91-230, Title VI, Part A, § 602,. 84 Stat. 175; Nov. 

29, 1975, P. L. 94-142, § 4(a), 89 Stat. 775.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Amendments: 

1975. Act Nov. '29, 1975, in para. (1), substituted "orthcpedically 
impaired" for "crippled"; in para. (5), inserted "telecommunications, 
sensory, and other .technological aids and devices, ,, ; in para. (15), 
inserted cultural, or economic" in the last sentence; and added paras. 
(16M22). 
Effective dates: 

Section 8(b) of Act Nov. 29, 1975, provided that the amendments to 
this section "shall take effect on October 1, 1977 . . see effective 
dates notes to 20 USCS § 1411. 

Short titles Statement of findings: ■ f 
Section 601 of Act Apr. 13, 1970, P. L. 91-230, Title VI, Part A, 84 
Stat. 125; as amended by Act Mov. 29, 1975, P. L. 94-142, § 3(a), 89 
Stat. 774, provided:— "(a) This title .[20 USCS §§ 1401 et seq.] may be 
cited as the 'Education of the Handicapped Act 1 , "(b) The Congress 
finds that — 

M (l) there are more than eight million handicapped children in the 
United States today; 

"(2) the special educational needs of such children are not being^ 
-fully met; 

"(3) more than half of the handicapped children in the United States 
. do not receive appropriate educational services which would enable 
them to have full equality of opportunity; 

"(4) one niillion of the handicapped children in the United States 
are excluded entirely from the public school system and will not go 
through iht educational process with their peers; 
"(5) there are many handicapped children throughout the United 
States participating in regular school programs whose handicaps 
prevent them from having a successful educational experience be- 
cause their handicaps arc undetected; 
" "(6) because of the lack of adequate services within the public 
school system, families are often forced to find services outside the 
public school system, often at great 'distance from their residence 
and at their own expense; 

"(7) developments in the training of teachers and in diagnostic and 
instructional procedures and methods have advanced to the point 
that, given appropriate funding, State and local educational agencies . 
can and will provide effective special education and related services 
to meet the ne^ds of handicapped children; 

"(8) State and local educational agencies have a responsibility to 
provide education for all handicapped children, but present financial 
resources are inadequate to meet v the speciaf" educational needs of 
handicapped children; and 

"(9) it is in the national interest that the Federal Government assist 
State and local efforts- to provide programs to meet the educational^ 
needs of handicapped children in order to assure equal protection of 
the law. 
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"(c) It is the purpose of this Act to assure that all handicapped 
children have available to them, within the time periods specified in 
section 6I2(2)(B), a free appropriate public education which emphasizes 
special education and related services designed to meet their unique 
needs, to assure that the rights of handicapped children and their 
parents or guardians are protected, t<? assist States and localities to 
provide for the education of all handicapped children, and to assess 
and assure the effectiveness of efforts to educate handicapped chil- 
dren.". 

Section 1 of Act Nov. 29, 1975, P. L. 94-142, 89 Stat. 773, provided 
"this Act [1975 amendments to this chapter] may be cited as the 
'Educai'on for All Handicapped Children Act of 1975V 
Section 1 of Act June 17, 1977, P. L. 9449,-91 Stat. 230, provided that "this 
Act may be cited as the *Education of the Handicapped Amendments of 1977 . 
For full classification of this Act, consult USCS Tables volumes. 

Other provisions: 

Change of name. For change of name of the Department of Health, Education, 
and Welfare to the Department of Health and Human Services, see 20 USCS 
§ 3508 and notes. 

CODE OF FEDERAL REGULATIONS 

Add: 

45 CFR Part 1 16b. 
45 CFR Part 121h. 
45 CFR Part I60d. 

RESEARCH GUIDE 

Law Review Articles: 

Roos, the Potential Impact of Rodriguez on Other School Reform 
Litigation. 38 Law & Contemp Prob 566. 

Krass, The Right to Public Education for Handicapped Children: A Primer for 
the New Advocate. 1976 U 111 L F 1016. 

Rosenburg A Rosenberg, Truancy, School Phobia and Minimal Brain Dysfunc- 
tion. 61 Minn L Rev 543. 

Federal Regulation of Employment Service: 
FRES, Discrimination on Federal Projects § 6:84. 

§ 1402. Bureau for education and training of the handicapped 

(a) There shall be, within the Office of Education, . a bureau for the 
education and training of the handicapped which shall be the principal 
agency in the Office of Education for administering and carrying out 
programs and projects relating to the education and training of the 
handicapped, including programs and projects for the training of teachers 
of the handicapped and for research in such education and training. 

(b) (1) The 'Bureau established under subsection (a) shall be headed by a 
Deputy Commissioner of Education who shall be appointed by the 
Commissioner, who shall report directly to the Commissioner, be 
compensated at the rate specified for, and placed in, grade 18 of the 
General Schedule set forth in section 5332 of title 5, United States Code 
[5 USCS § 5332]. - 

(2) In addition to such Deputy Commissioner, there shall be placed in 
such Bureau five positions for persons to assist the Deputy Commis- 
sioner *in carrying out his duties, including the position of Associate 
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Deputy Commissioner, and such positions shall be placed in grade 16 of 
the General Schedule set forth in section 5332 of title 5, United States 
.Code [5 USCS § 5332]. 

(Apr. 13, 1970, P. L. 91-230, Title VI, Part A, § 603, 84 Stat. 177; Aug. 

21, 1974, P. L. 93-380, Title VI, Part B, § 612(a), 88 Stat. 579.) _ 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Amendments: * 

1974. Act Aug. 21, 1974, inserted "(a)" preceding "There"; and added 
subsec. (b). 

Effective dates: 

Section 612(b)(2) of Act Aug. 21, 1974, provided that the amendments 
to this section "shall become effective upon the enaciment of this Act 
[enacted Aug. 21, 1974]." 

Short titles: 

Section 611 pf Act Aug. 21, 1974, provided, that "This title may be 
cited as the 'Education of the* Handicapped Amendments of 1974V' 
Although the statute referred to "This "title'' is appears that the 
intention was to refer to Part B of title VI of the Act of Aug. 21, 1974 
entitled "Education of the Handicapped" which made amendments to 
20 USCS §§ 1402 ct seq. The other parts of title VI of Act Aug. 21, 
1974 deal with adult education, Indian education, emergency school 
aid, and national defense education. 

Other provisions: 

Effect on civil service laws. Section 612(bXl) of Act Aug. 21, 1974, P. L. 93- 
380, Title VI, Part B, 88 Stat. 580; Oct. 12, 1976, P. L. 94-482, Title V, Part A, 
§ 501(a)(ll), 90 Stat. 2235, provided: "The positions created by subsection (b) of 
section 603 of the Education of the Handicapped Act [Deputy Commissioner of 
Education; sec 20 USCS § 1402(b)] shall be in addition to the number of 
positions placed in the appropriate grades under section 5108 of title 5, United 
States Code [5 USCS §5108], and such positions shall be in addition to. and 
without prejudice against, the number of positions otherwise placed in the Office 
of Education under such section 5108 or under other law. Nothing in this 
section shall be deemed as limiting the Commissioner from assigning additional 
General Schedule positions in grades 16, 17, and 18 to the Bureau should he 
determine such additions to be necessary to operate programs for educating 
handicapped children authorized by this Act [see Short titles note above]." 

RESEARCH GUIDE 

Law Review Articles: 

Krass, The Right to Public Education for Handicapped Children: A Primer for 
the New Advocate. 1976 U 111 L F 1016. 

§ 1403. National Advisory Committee on Handicapped Children 

(a) The Commissioner shall establish in the Office of Education a National 
Advisory Committee on Handicapped Children, consisting of fifteen mem- 
bers, appointed by the Commissioner. At least eight of such members shall 
be persons affiliated with educational, training, or research programs for 
the handicapped. 
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(b) The Advisory Committee shall review the administration and operation of the 
programs authorized by this title [20 USCS §§ 1401 et seq.] and other provisions of 
law administered by the Commissioner with respect to handicapped children, 
including their effect in improving the educational attainment of such children, and 
make recommendations for the improvement of such administration and operation 
with respect to such children. Such recommendations shall take into consideration 
experience gained under this and other Federal programs for handicapped children 
and, to the extent appropriate, experience gained under other public and private 
programs for handicapped children. The Advisory Committee shall from time to 
time make such recommendations as it may deem appropriate to the Commissioner 
and shall make an annual report of its findings and recommendations to the 
Commissioner not later than June 30 of each year. The Commissioner shall transmit 
each such report to lie Secretary together with his comments and recommenda- 
tions, and the Secretary shall transmit such report, comments, and recommenda- 
tions to the Congi ess together with any comments 0/ recommendations he may 
have with respect thereto. The Advisory Committee shall continue to exist until 
October 1, 1977. 

(c) There are authorized to be appropriated for the purposes of this section 
$100,000 for the fiscal year ending June 30, 1974, and for each of the three 
succeeding fiscal years. 

(Apr 13 1970, P. L. 91-230, Title VI, Part A, §604, 84 Stat. 177; Aug. 

21, 1974,' P. L. 93-380, TiUe~V_IJ£arLB, §Ali^8StaL580J 

(As amended Apr. 21, 1976, P. L. 94-273, §§ 3(14), 13(2), 90 Stat. 376, 378.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Amendments: 

1974. Act Aug. 21, 1974, in subsec. (b), added the last i sentence 
beginning "The Advisory Committee . . and 
Added subsec. (c). 

1976. Act Apr. 21, 1976, substituted "October" for "July" wherever it appears in 
subsec. (b); and substituted "June 30" for "March 31" in subsec. (b). 

RESEARCH GUIDE 

Law Review Articles: 

Krass, The Right to Public Education for Handicapped Children: A Primer for 
the New Advocate. 1976 U 111 L F 1016. 

Effective dates: 

Section 2(c)(1) of Act Aug. 21, 1974, provided that the amendments to 
this section made by that Act "shall be effective on and after the 
sixtieth day after the enactment of this Act [enacted Aug. 21, 1974] . 

§ 1404. Acquisition of equipment and construction of facilities 

^In the case of any program authorized by this title [20 USCS §§ HQl et 
seq.], if the Commissioner determines that such program will be improved 
by permitting the funds authorized for such program to be used for the 
acquisition of equipment and the construction of necessary facilities, he 
may authorize the use of such funds for such purposes, 
(b) If within twenty years after the completion of any construction (except 
minor remodeling or alteration) for which funds have been paid pursuant 
to a grant or contract under this title [20 USCS §§ 1401 et seq.] the facility 
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constructed ceases to be used for the purposes for which it was con- 
structed, the United States, unless the Secretary determines that there is 
good cause for releasing the recipient of the funds from its obligation, shall 
be entitled to recover from the applicant or other owner of the facility an 
amount which bears the same ratio to the then value of the facility as the 
amount of such Federal funds bore to the cost of the portion of the facility 
financed with such funds. Such value shall be determined by agreement of 
the parties or by action brought in the United States district court for the 
district in which the facility is situated. 

(Apr. 13, 1970, P. L. 91-230, Title VI, Part A, § 605, 84 Stat. 177.) 

§ 1405. Employment of handicapped individuals 

The Secretary shall assure that each recipient of assistance under this Act 
[20 USCS §§ 1401 et seq.] shall make positive efforts to employ and 
advance in employment qualified handicapped individuals in programs 
assisted under this Act [20 USCS §§ 1401 et seq.]. 

(Apr. 13, 1970, P. L. 91-230, Title VI, Part A, §606, as added Nov. 29, 
1975, P. L. 94-142, § 6(a), 89 Stat. 795.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Effective dates: 

Section 8(b) of Act Nov. 29, 1975, provided that this section become 
effective on the date of enactment [enacted Nov. 29, 1975]; see effective 
< dates note to 20 USCS § 141 1. 

§ 1406. Grants for the removal of architectural barriers 

(a) Upon application by any State or local educational agency or intermedi- 
ate educational unit the Commissioner is authorized to make grants to pay 
part or all of the cost of altering existing buildings and equipment in the 
same manner and to the same extent as authorized by the Act approved 
August 12, 1968 (Public Law 90-480) [42 USCS §§4151 et seq.], relating 
to architectural barriers. 

(b) For the purpose of carrying out the provisions of this section, there are 
authorized to be appropriated such sums as may be necessary. 

(Apr. 13, 1970, P. L. 91-230, Title VI, Part A, § 607, as added Nov. 29, 
1975, P. L. 94-142, §6(a), 89 Stat. 795.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Effective dates: 

Section 8(b) of Act Nov. 29, 1975, provided that this section become 
effective on the date of enactment [enacted Nov. 29, 1975]; see effective 
dates note to 20 USCS § 1411. 
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ASSISTANCE FOR EDUCATION v/r ALL HANDICAPPED 

CHILDREN 

§ 1411. Entitlements and allocations 

[Caution: For fiscal years 1975, 1976 and 1977 see Other provisions note 
below] 

(a)(1) Except as provided in paragraph (3) and in section 619 [20'USCS 
§ 1419], the maximum amount of the grant to which a State is entitled 
under this part [20 USCS §§ 1411 et seq.] for any fiscal year shall be 
equal to — 

(A) the number of handicapped children aged three to twenty-one, 
inclusive, in such State who are receiving special education and 
related services; 

multiplied by — 

(B) (i) 5 per centum, for the fiscal year ending September 30, 1978, of 
the average per pupil expenditure in public elementary and second- 
ary schools in the United States; 

(ii) 10 per centum, for the fiscal year ending September 30, 1979, of 
the average p.er pupil expenditure in public elementary and second- 
ary schools in the United States; 

(iii) 20 per centum, for the fiscal year ending September 30, 1980, 
of the average per pupil expenditure in public elementary and 
secondary schools in the United States; 

(iv) 30 per centum, for the fiscal year ending September 30, 1981, 
of the average per pupil expenditure in public elementary and 
secondary schools in the United States; and 

(v) 40 per centum, for the fiscal year ending September 30, 1982, 
and for each fiscal year thereafter, of the average per pupil 
expenditure in public elementary and secondary schools in the 
United States; 

except that no State shall receive an amount which is less than the 
amount which such State received under this part for the fiscal year 
ending September 30, 1977. 

(2) For the purpose of this subsection and subsection (b) through 
subsection (e), the term "State" does not include Guam, American 
Samoa, the Virgin Ishnds, and the Trust Territory of the Pacific Islands. 

(3) The number of handicapped children receiving special education and related 
services in any fiscal year shall be equal to number of such children receiving 
special education and related services on December 1 of the fiscal year preceding 
the fiscal year for which the determination is made. 

(4) For purposes of paragraph (1)(B), the term "average per pupil 
expenditure", in the United States, means the aggregate current expendi- 
tures, during the second fiscal year preceding the fiscal year for which 
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the computation is made (or, if satisfactory data for such year are not 
available at the time of computation, then during the most recent 
preceding fiscal year for which satisfactory data are available) of all local 
educational agencies in the United States (which, for purposes of this 
subsection, means the fifty States and the District of Columbia), as the 
case may be, plus any direct expenditures by the State for operation of 
such agencies (without regard to the source of funds from which either 
of such expenditures are made), divided by the aggregate number of 
children in average daily attendance to whom such agencies provided 
free public education during such preceding year. 
(5)(A) In determining the allotment of each State under paragraph (1), 
the Commissioner may not count— 

(i) handicapped children in such State under paragraph (1)(A) to 
the extent the number of such children is greater than 12 per 
centum of the number of all children aged five to seventeen, 
inclusive, in such State; and 

(ii) handicapped children who are counted under section 121 of the 
Elementary and Secondary Education Act of 1965 [20 USCS 
§241c-l]. 

(B) For purposes of subparagraph (A), the number of children aged 
five to seventeen, inclusive, in any State shall be determined by the 
Commissioner on the basis of the most recent satisfactory data 
available to him. 

(b) (1) Of the funds received under subsection (a) by any State for the fiscal 
year ending September 30, 1978 — 

(A) 50 per centum of such funds may be used by such State in 
accordance with the provisions of paragraph (2); and 

(B) 50 per centum of such funds shall be distributed by such State 
pursuant to subsection (d) to local educational agencies and interme- 
diate educational units in such State, for use in accordance wiih the 
priorities established under section 612(3). 

(2) Of the funds which any State may use under paragraph (1)(A) — 

(A) an amount which is equal to the greater of — 

(i) 5 per centum of the total amount of funds received under this 
part [20 USCS §§ 1411 et seq.j by such State; or 

(ii) $200,000; 

may be used by such State for administrative costs related to carrying 
out sections 612 and 613 [20 USCS §§ 1412, 1413]; 

(B) the remainder shall be used by such State to provide support 
services and direct services, in accordance with the priorities estab- 
lished under section 612(3) [20 USCS § 1412(3)]. ' 

(c) (1) Of the funds received under subsection (a) by any State for the fiscal 
year ending September 30, 1979, and for each fiscal year thereafter — 
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(A) 25 per centum of such funds may be used by such State in 
accordance with the provisions of paragraph (2); and 

(B) except as provided in paragraph (3), 75 per centum of such funds 
shall be distributed by such State pursuant to subsection -(d) to local 
educational agencies and intermediate educational units in such State 
for use in accordance with priorities established under section 612(3) 
[20 USCS § 1412(3)]. 

(2)(A) Subject to the provisions of subparagraph (B), of the funds which 
any State may use under paragraph (1)(A)— 

(i) an amount which is equal to the greater of— 

(I) 5 per centum of the total amount of funds received under this 
part [20 USCS §§1411 et seq.] by such State; or 

(II) 5200,000; ■ 

may be used by such State for administrative costs related I to 
carrying out the provisions of sections 612 and 613 [20 USCS 
§§ 1412, 1413]; and 

(ii) the remainder shall be used by such State to provide support 
services and direct services, in accordance with the priorities 
established under section 612(3) [20 USCS § 1412(3)]. 

(B) The amount expended by any State from the funds available to 
such State under paragraph (1)(A) in any fiscal year for the provision 
of support services or for the provision of direct services shall be 
matched on a program basis by such State, from funds other than 
Federal funds, for the provision of support services or for the 
provision of direct services for the fiscal year involved. 
(3) The provisions of section 613(a)(9) [20 USCS § 1413(a)(9)] shall not 
apply with respect to amounts available for use by any State under 
paragraph (2). 

(4HA) No funds shall be distributed by any State under this subsection 
'in any fiscal year to any local educational agency or intermediate 
educational unit in such State if — . 

(i) such local educational agency or intermediate educational unit is 
entitled, under subsection (d), to less than $7,500 for such fiscal 

year; or . 

(ii) such local educational agency or intermediate educational unit 
has not submitted an application for such funds which meets the 
requirements of section 614 [20 USCS § 1414]. 

(B) Whenever the provisions of subparagraph (A) apply, the State 
involved shall use such funds to assure the provision of a free 
appropriate education to handicapped children residing in the area 
served by such local educational agency or such intermediate educa- 
tional unit. The provisions of paragraph (2)(B) shall not apply to the 
use of such funds. 

(d) From the total amount of funds available to local e du _ cati ° nal ^ nci es 
and intermediate educational units in any State under subsection (b)(1)(B) 
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or subsection (c)(1)(B), as the case may be, each local educational agency 
* or intermediate educational unit shall be entitled to an ampunf which bears 
the same ratio to the total amount available under subsectidh (b)(1)(B) or 
subsection (c)(1)(B), as the case may be, as the number of handicapped 
children aged three to twenty-cue, inclusive, receiving special education 
and related services in such local educational agency or intermediate 
educational unit bears to the aggregate number of handicapped children 
aged three to twenty-one, inclusive, receiving special education and related 
services in all local educational agencies and intermediate educational units 
which apply to the State educational agency involved for funds under this 
part [20 USCS§§ 1411 et seq.]. 

(e)(1) The jurisdictions to which this subsection applies are Guam, Ameri- 
can Samoa, the Virgin Islands, and the Trust Territory of the Pacific 
Islands. 

(2) Each jurisdiction to which this subsection applies shall be entitled to 
a grant for the purposes set forth in section 601(c) [20 USCS § 1401 
note] in an amount equal to an amount determined by the Commis- 
sioner in accordance with criteria based on respective needs, except that 
the aggregate of the amount to which such jurisdictions are so entitled 
for any fiscal year shall not exceed an amount equal to 1 per centum of 
the aggregate of the amounts available to all States under this part [20 
USCS §§ 1411 et seq.] for that fiscal year. If the aggregate of the 
amounts, determined by the Commissioner pursuant to the preceding 
sentence, to be so needed for any fiscal year exceeds an amount equal to 
such 1 per centum limitation, the entitlement of each such jurisdiction 
shall be reduced proportionately until such aggregate does not exceed 
such 1 per centum limitation. 

(3) The amount expended for administration by each jurisdiction under 
this subsection shall not exceed 5 per centum of the amount allotted to 
such jurisdiction for any fiscal year, or $35,000, whichever is greater. 

(0(1) The Commissioner is authorized to make payments to the Secretary 
of the Interior according to the need for such assistance for the 
education of handicapped children on reservations serviced by elemen- 
tary and secondary "schools operated for Indian children by the Depart- 
ment of the Interior. The amount of such payment for any fiscal year 
shall not exceed 1 per centum of the aggregate amounts available to all 
States under this part [20 USCS §§ 1411 et seq.] for that fiscal year. 
(2) The Secretary of the Interior may receive an allotment under this 
subsection only after submitting to the Commissioner an application 
which meets the applicable requirements of section 614(a) [20 USCS 
§ 1414(a)] and which is approved by the Commissioner. The provisions 
of section 616 [20 USCS § 1416] shall apply to any such application. 

(g)(1) If the sums appropriated for any fiscal year for malting payments to 
States under this part [20 USCS §§ 1411 et seq.]. are not sufficient to pay 
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in full the total amounts which all States are entitled to receive under 
this part [20 USCS §§ 1411 ct seq.] for such fiscal year, the maximum 
amounts which all States are entitled to receive under this part [20 
USCS §§ 1411 et seq.] for such fiscal year shall be ratably reduced. In 
case additional funds become available for making such payments for 
any fiscal year during which the preceding sentence is applicable, such 0 
reduced amounts shall be increased on the same basis as they were 
reduced. 

(2) In the case of any fiscal year in which the maximum amounts for 
which States are eligible have been reduced under the first sentence of 
paragraph (1), and in which additional funds have not been made 
available to pay in full the total of such maximum amounts under the 
last sentence of such paragraph, the State educational agency shall fix 
dates before which each local educational agency or intermediate educa- 
tional unit shall report to the State educational agency on the amount of 
funds available to the local educational agency or intermediate educa- 
tional unit, under the provisions of subsection (d), which it estimates 
that it will expend in accordance with the provisions of this part [20 
USCS §§ 1411 et seq.]. The amounts so available to any local educa- 
tional agency or intermediate educational unit, or any amount which 
would bft available to any other local educational agency or intermediate 
educational unit if it were to submit a program meeting the require- 
ments of this part [20 USCS §§ 1411 et seq.], which the State educa- 
tional agency determines will not be used for the period of its availabil- 
ity, shall be available for allocation to those local educational agencies or 
intermediate educational units, in the manner provided by this section, 
which the State educational agency determines will need and be able to 
use additional funds to carry out approved programs. 

(Apr. 13, 1970, P. L. 91-230, Title VI, Part B, §611, 84 Stat. 178; Aug. 

21, 1974, P. L. 93-380, Title VI, Part B, § 614(a), (e)(1), (2), 88 Stat. 580, 

582; Nov. 29, 1975, P. L. 94-142, §§ 2(a)(l)-(3), 5(a), (c), 89 Stat. 773, 

776 794 ) 

(As'amended Nov. 1, 1978, P. L. 95-561, Title XIII, Part D, § 1341(a), -92 Stat 
2364.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Amendments: 

1974. Act Aug. 21, 1974, § 614(a), recnactcd this section in its entirety, 
"effective for fiscal year 1975 only" and is set out as "Other provi- 
sions" note below. 

Section 614(e)(1), (2) of Act Aug. 21, 1974, in subsec. (a), inserted 
before the period at the end "in order to provide full education 
opportunity to all handicapped children"; and 

In subsec. (b), substituted "$100,000,000 for the fiscal year ending June 
30, 1976, and $110,000,000 for the fiscal year ending June 30 1977 
for "$200,000,000 for the fiscal year ending June 30, 1971, $210,000,- 
000 for the fiscal year ending June 30, 1972, and $220,000,000 for the 
fiscal year ending June 30, 1973". 
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1975. Section 2(a)(l)-{3) of Act Nov. 29, 1975, amended this section, 
effective July 1, 1975 as provided by § 8(a) of the Act, as in effect 
during the fiscal years 1976 and 1977 as follows: In subsecs. (b)(2) and 
(c)(1) deleted 44 the Commonwealth of Puerto Rico," preceding 
"Guam**; and 

In subsecs. (c)(2) and (d), substituted "years ending June 30, 1975, and 

1976. and for the fiscal year ending September 30, 1977" for "y&ar 
ending June 30, 1975"; and. 

In subsec. (c)(2), substituted "1 per centum" for "2 per centum" each 
place that it appears. 

Section 5(a) of Act Nov. 29, 1975, effective on October 1, 1977 as 
provided by § 8(c) of the Act, substituted this section for former 
section that read: 

"(a) The Commissioner is authorized to make grants pursuant to the 
provisions of this part for the purpose of assisting the States in the 
initiation, expansion, and improvement of programs and projects for 
the education of handicapped children at the preschool, elementary 
school, and secondary school levels in order to provide full educational 
opportunity to all handicapped children. 

M (b) For the purpose of making grants under -this part ther$ are 
authorized to be appropriated $100,000,000 for the fiscal year ending 
June 30, 1976, and $110,000,000 for the fiscal year ending June 30, 

1977. '* 

Section 5(c) of Act Nov. 29, 1975, effective on the date upon which 
final regulations prescribed by the Commissioner of Education under 
subsec. (b) [Other provisions note to this section] take effect, in subsec, 
(a)(5)(A), added "and" at the end of clause (i), deleted clause (ii) that 
read "as part of such percentage, children with specific learning 
disabilities to the extent the number of such children is greater than 
one-sixth of such percentage; and", and redesignated clause (iii) as 
clause (ii). 

Section 8 of Act Nov. 29, 1975, P. L. 94-142, 89 Stat. 796, provided: 
"(a) Notwithstanding any other provision of law, the amendments 
made by sections 2(a), 2(b), and 2(c) [amendments to 20 USCS 
§§ 141 1, 1412, 1413] shall take effect on July 1, 1975. 
"(b) The amendments made by sections 2(4), 2(e), 3, 6, and 7 [amend- 
ments to 20 USCS §§ 1232, 1401, 1411, 1453, and enactment of 20 
USCS §§ 1405, 1406] shall take effect on the date of the enactment of 
this Act [enacted Nov. 29, 1975]. 

"(c) The amendments made by sections 4 and 5(a) [amendments to 20 
USCS §§ 1401, 1411-1414, and enactment of 20 USCS §§ 1415-1420] 
shall take effect on October 1, 1977, except that the provisions of 
clauses (A), (C), (D), and (E) of paragraph (2) of section 612 of the 
Act, as amended by this Act [20-USCS §1412(2)(A), (C), (D), and 
(E)], section 617(a)(1)(D) of the Act, as amended by this Act [20 USCS 
§ 1417(a)(1)(D)], section 617(b) of the Act, an amended by this Act [20 
USCS § 1417(b)], and section 618(a) of the Act, as amended by this 
Act [20 USCS § 1418(a)], shall take effect on the date of the enactment . 
of this Act [enacted Nov. 29, 1975]. 
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"(d) The provisions of section 5(b) [20 USCS § 1411 note] shall take 
effect on the date of the enactment of this Act [enacted Nov. 29, 
1975]." , . 

1978 Act Nov. 1, 1978, in subsec. (a)<3), deleted "the average of the" following 
"shall be equal to" and substituted "December 1" for "October 1 and February 
1". 

Effective dates: 

Section 614(a). of Act Aug. 21, 1974, as amended by Act Nov. 29. 
1975 P L 94-142, § 2(b)(1), 89 Stat. 773, provided that the reenact- 
ment of this section is "Effective for the fiscal years ending June 30, 
1975, and 1976, for the period beginning July 1, 1976, and ending 
September 30, 1976, and for the fiscal year ending September 30, 1977, 

only,". , , 

Section 614(e)(3) of Act Aug. 21, 1974, provided that the amendments 
made by § 614(c)(1), (2) "shall become effective and shall be deemed to 
have been enacted on July 1, 1975." 

Other provisions: 

Section 1411 of Title 20 for the fiscal 1 years ; 1975 , 1976 and 1977. 
Section 614(a) of Act Aug. 21, 1974, L. 93-380, Title VI Part B , 88 
Stat. 580, as amended by Act Nov. 29, 1975, P. L. 94-142, 2(b)(1). 
provided that "Effective for the fiscal years ending June 30, 1975, and 
1976 for the period beginning July 1, 1976, and ending September 30, 
1976*. and for the fiscal year ending September 30. 1977, only, section 
611 of the Education of the Handicapped Act [20 USCS § 141 1J is 
amended to read as follows: 
"GRANTS TO STATES FOR EDUCATION OF HANDICAPPED 

CHILDREN 

"Sec 61 1 [§ 141 1.] (a) The Commissioner shall, in accordance with the 
provisions of this part, make payments to States for the purpose of 
assisting the States in the initiation, expansion, and improvement ol 
programs and projects for the education of handicapped children at the 
preschool, elementary school, and secondary school levels in order to 
provide full educational opportunities to all handicapped children. Such 
payments may be used for the early identification and assessment of 
handicapping conditions in children under three years of age. 
"(b)(1) Subject to the provisions of section 612, the maximum amount 

of the grant to which a State shall be entitled under this part shall 

be equal to — 

"(A) the number of children aged three to twenty-one inclusive, 
in that State in the most recent fiscal year for which satisfactory 
data are available; 
multiplied by— 
"(B) S8.75. 

"(2) For the purpose of this subsection, the term 'State* does not 
include Guam, American Samoa, the Virgin Islands, and the Trust 
Territory of the Pacific Islands. 
"(cW) The jurisdictions to which this subsection applies are ouam, 
American Samoa, the Virgin Islands, and the Trust Territory of the 
Pacific Islands. . , 

"(2) Each jurisdiction to which this subsection applies shall, tor the 
fiscal years ending June 30, 1975, and 1976. and for the fiscal year 
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ending September 30, 1977 be entitled to a grant in an amount equal 
to an amount determined by the Commissioner, in accordance with 
criteria established by regulations, ^needed to initiate, expand, or 
improve programs and projects for the education of handicapped 
children at the preschool, elementary school, and secondary school 
levels, in that jurisdiction, except that the aggregate of the amount 
to which such jurisdictions are so entitled for any fiscal year sha!l 
not exceed an amount equal to 1 per centum of the aggregate of the 
amounts to which all States are entitled under subsection (b) of this 
section for that fiscal year. If the aggregate of the amounts, deter- 
mined hv the Commissioner pursuant to the preceding sentence, to 
be so neldcd for any fiscal year exceeds an amount equal to such 1 
per centum limitation, the entitlement of each such jurisdiction shall 
be reduced proportionately until such aggregate does not exceed 
such 1 per centum limitation. 
M (d) The Commissioner is authorized for the fiscal years ending June 
30, 1975, and 1976, and for the fiscal year ending September 30, 1977 
to make payments to the Secretary of the Interior according to the 
need for such assistance for the education of handicapped children on 
reservations serviced by elementary and secondary, schools operated for 
Indian children by the Department of the Interior, and the terms upon 
which payments for such purposes shall be made to the Secretary of 
the Interior shall be determined pursuant to such criteria as the 
Commissioner determines will best carry out the purposes of this part. 
The amount of such payment for any fiscal year shall not exceed 1 per 
centum of the aggregate amounts to which States are entitled under 
subsection (b) of this section for that fiscal year.". 
Regulations prescribed' by the Commissioner of Education. Section 5(b) 
of Act Nov. 29, 1975, P. L. 94-142, 89 Stat. 794, provided: 
"(b)(1) The Commissioner of Education shall, no later than one year 
after the effective date of this subsection [effective Nov. 29, 1975], 
prescribe — 

"(A) regulations which establish specific criteria for determining 
whether a particular disorder or condition may be considered a 
specific learning disability for purposes of designating children 
with specific learning disabilities; 

"(B) regulations which establish and describe diagnostic proce- 
dures which shall be used in determining whether a particular 
child has a disorder or condition which places such child in the 
category of children with specific learning disabilities; f and 
"(C) regulations which establish monitoring procedures which 
will be used to determine if State educational agencies, local 
educational agencies, and. intermediate educational units are com* 
plying with the criteria established under clause 1^) and clause rf 

t4 (2) The Commissioner shall submit any proposed regulation written 
under paragraph (1) to the Committee on Education and Labor of 
the House of Representatives and the Committee on Labor and 
Public Welfare of the Senate, for review and comment by each such 
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committee, at least fifteen days before Such regulation is published in 
the Federal Register. 

"(3) If the Commissioner determines, as a result of the promulgation 
of regulations under paragraph (1), that changes are necessary in the 
definition of the term Children with specific learning disabilities*, as 
such term is defined by section 602(15) of the Act [20 USCS 
§ 1401], he shall submit recommendations for legislation with re- 
spect to such changes to each House of the Congress. 
"(4) For^ purposes of this subsection [this note]: 

"(A) The term 'children with specific learning disabilities* means 
those children who have a disorder in one or more of the basic 
psychological processes involved in understanding or in using 
language, spoken or written, which disorder may manifest itself in 
imperfect ability to listen, think, speak, read, write, spell, or do 
mathematical calculations. Such disorders include such conditions 
as perceptual handicaps, brain injury, minimal brain dysfunction, 
dyslexia, and developmental aphasia. Such term does not include 
children who have learning problems which are primarily the 
result of visual, hearing, or motor handicaps, of mental retarda- 
tion, of emotional disturbance, or environmental, cultural, or 
economic disadvantage. 

"(B) The term 'Commissioner* means the Commissioner of Edu- 
cation." 

Authorization for appropriation* Section 2(c) of Act Nov. 29, 1975, P. 
L. 94-142, 89 Stat. 774, provided: 

"Notwithstanding the provisions of section 61 1 of the Act [note to this 
section], «s in efTect during the fiscal years 1976 and 1977, there are 
authorized to be appropriated 5100,000,000 for the fiscal year 1976, 
such sums as may be necessary for the'period beginning July 1, 1976, 
and ending September 30, 1976, and $200,000,000 for the fiscal year 
1977, to carry out the provisions of part B of the # Act [20 USCS 
§§ 1411 et seq.], as in efTect during such fiscal years.*' 

Effective date of 1978 amendment Act Nov. 1, 1978, P. L. 95-561, Title XIII, 
Part D, § 1341(b), 92 Stat. 2364, provided that: "The amendments made by 
subsection (a) of this section shall take efTect with respect to determinations 
made in fiscal year 1979 and thereafter." 
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§1412. Eligibility 

[Caption) For fiscal years 1975, 1976, and 1977 see Other provisions note 
below] 

In order to qualify for assistance under this part [20 USCS §§1411 et seq.] 
in any fiscal year, a State shall demonstrate to the Commissioner that the 
following conditions are met: 

(1) The State has in effect a policy that assures all handicapped children 
* the-right to a free appropriate public education. 

(2) The State has developed a plan pursuant to sect; 'n 613(b) [20 USCS 
§ 1413(b)] in effect prior to the date of the enactment of the Education 
for All Handicapped Children Act of 1975 [Nov. 29, 1975] and submit- 
ted not later than August 21, 1975, which will be amended so as to 
comply .with the provisions of this paragraph. Each such amended plan 
shall^set forth in detail the policies and procedures which the State will 
undertake or has undertaken' in order to assure that — 

(A) there is established (i) a goal of providing full educational 
opportunity to all handicapped children, (ii) a detailed timetable for 
accomplishing such a goal, and (iii) a description of the kind and 
number of facilities, personnel, and services necessary throughout the 
State to meet such a goal; 

(B) a free appropriate public education will be available for all 
handicapped children between the ages of three and eighteen within 
• the State not later than September 1, 1978, and for all handicapped 
children between the ages of three and twenty-one withnr-fhe State 
not later than September \\ 1980, except that, with respect to 

^handicapped children aged three to five and aged eighteen to twenty- 
one, inclusive, the requirements of this clause shall not be applied in 
any State if the application of such requirements would be inconsist- 
ent with State law or practice, or the order of any court, respecting 
"public education within such age groups in the State; 

(C) all children residing in the State who are handicapped, regardless 
of the severity of their handicap, and who are in need of special 
education and related services are identified,, located, and evaluated, 
and that a practical method is developed and implemented tp deter- 
mine which children are currently receiving needed special education 
and related services and which children are not currently receiving 
needed special education and related services; 

(D) policies* and procedures are established in accordance with de- 
tailed criteria prescribed under section 617(c) [20 USCS § 1417(c)]; 
and 

(E) the amendment to the plan submitted by the State required by 
this section shall be available to parents, guardians, and other mem- 
bers of the general public at least thirty days prior to the date of 
submission of the amendment to the Commissioner. 

(3) The State has established priorities for providing a free appropriate 
public education to all handicapped children, which priorities shall meet 
the timetables set forth in clause (B)' of paragraph (2) of this section, 
first with respect to handicapped children who are not receiving an 
edijeation, and second with respect to handicapped children, within each 
disability, with the most severe handicaps who are receiving an inade- 
quate education, and has made adequate progress in meeting the 
timetables set forth in clause (B) of paragraph (2) of this section. 

(4) Each local educational agency in the State will maintain records of 
the individualized education program for each handicapped child, and 
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such program shall be established, reviewed, and revised as provided in 
section 614(a)(5) [20 USCS § 1414(a)(5)]. 

(5) The State has established (A) procedural safeguards as required by 
section 615 [20 USCS /$W5]r (B) procedures to assure that, to the 
maximum* extent appropriate, handicapped children, including children 
in public or private instfttftions or other care facilities, are educated with 
children who are not handicapped, and that special classes, separate 
schooling, or other removal of handicapped children from the regular 
educational environment occurs only when the nature or severity of the 
handicap is such that education in regular classes with the use of 
supplementary aids and services cannot be achieved satisfactorily, and 
(C) procedures to assure that testing and evaluation materials and 
procedures utilized for the purposes of evaluation and placement of 

• handicapped children will be selected and administered so as not to be 
racially or culturally discriminatory. Such materials or procedures shall 
be provided and administered in the child's, native language or mode of 
communication, unless it clearly is not feasible to do so, and no single 
procedure shall be the sole criterion for determining an appropriate 
educational program for a child. 

(6) The State educational agency shalLbe responsible for assuring that 
the requirements of this part [20 USCS §§ 1411 et seq.] are carried out 
and that all educational programs for handicapped children within the 
State, including all such programs administered by any other State or 

• ' locaT agencjf, will be under the general supervision of the persons 

rdsponsiblfe lor educational programs for handicapped children m the 
State educational agency and shall meet education standards of the State 
ed ucationallagency. 

(7) The State shall assure that (A) in carrying out the requirements of 
this section procedures are established for consultation with individuals 
involved in or. concerned with the education of handicapped children, 
including handicapped individuals and parents or guardians of handicap- 
ped childrerf, and (B) there are public hearings, adequate notice of such 
hearings, and an opportunity for comment available to ,the general 
public prior to adoption Qf the policies, programs, and procedures 
required pursuant to the provisions of this section and section 613 [20 
USCS § 1413]. 

(Apr. 13, 1970, P. L. 91-230, title VI, Part B, § 612, 84 Stat. 178; June 23, 
1972, P. L. 92-318, Title IV, Part B, § 421(b)(1)(C), 86 Stat. 341; Aug. 21, 
1974, P. L. 93-380, Title VI, Part B, §§ 614(b), (0(0, 615(a), Title VIII, 
Part D, § 843(b), 88 Stat. 581, 582, 611; Nov. 29, 1975, P. L. 94-142, 
§§ 2(a)(4), (c), (d), 5(a), 89 Stat. 773, 774, 780.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Amendments: 

1972. Act June 23> 1972, in subscc. (a)(1)(B), substituted 44 1973 M for 
44 1972". 
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1974. Act Aug. 21, 1974, § 614(b), reenacted this section in its entirety, 
"Effective for fiscal year 1975 only" and is set out as "Other provisions 
note below. 

Section 614(0(1) of Act Aug. 21, 1974, in subsec. (a)(1)(B), substituted 
"1977" for "1973"; and 

Section 615(a)(1) of Act Aug. 21, 1974, in subsec. (a)(2), substituted 
"$300,000" for "$200,000"; and 

Section 615(a)(2) of Act Aug. 21, 1974, is subsec. (a), added paragraph 
(3); and 

Section 843(b) of Act Aug. 21, 1974, in subsec. (a), paragraph (1), 
substituted "1 per centum" for "3 per centum", in clause (A), deleted 
"Puerto Rico," preceding "Guam,", and in paragraph (2), deleted "the 
Commonwealth of Puerto Rico," preceding "Guam,". 

1975. Section 2(a)(4), (c), of Act Nov. 29, 1975, amended this section, 
effective July 1, 1975 as provided by § 2(a) of the Act, _as^ in effect 
during the fiscal years 1976 and 1977 as follows: In subsec. (a), 
substituted "years ending June 30, 1975, and 1976, for the period 
beginning July 1, 1976, and ending September 30, 1976, and for the 
fiscal year ending September 30, 1977" for "year ending June 30, 
1975", and substituted "preceding fiscal year" for "fiscal year 1974", 
and inserted in para. (4), ", or 5300,000, whichever is greater". 
Section 2(d) of Act Nov. 29, 1975, effective on the date of enactment 
[enacted Nov. 29, 1975] as provided by § 8(b) of the Act, amended this 
section, as in effect during the fiscal years 1976 and 1977, by adding 
subsec. (d). 

Section 5(a) of Act Nov. 29, 1975, effective on October 1, 1977 except 
for clauses (A), (C), (D) and (E) of paragraph (2) which are effective 
on the date of enactment [enacted Nov. 29, 1975] ?s provided by § 8(a) 
of the Act, substituted this section for former section that read: 
"(a)(1) There is hereby authorized to be appropriated for each fiscal 
year for the purposes of this paragraph an amount equal to not 
more than 1 per centum of the amount appropriated for such year 
for payments to States under section 61 1(b). The Commissioner shall 
allot the amount appropriated pursuant to this paragraph among — 
"(A) Guam, American Samoa, the Virgin Islands, and the Trust, 
Territory of the Pacific Islands, according to their respective 
needs, and 

"(B) for. each fiscal year ending prior to July 1, 1977, the 
Secretary of the Interior, according to the need for such assist- 
ance for the education of handicapped children on reservations 
serviced by elementary and secondary schools operated for Indian 
children by the Department of the Interior and the terms upon 
which payments for such purposes shall be made to the Secretary 
of the Interior shall be determined pursuant to such criteria as 
the Commissioner determines will best carry out the purposes of 
this part. 

"(2) From the total amount appropriated pursuant to section 611(b) 
for any fiscal year the Commissioner shall allot to each State an 
amount which bears the same ratio to such amount as the number 
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of children aged three to twenty-one, inclusive, in the State bears to 
the number of such children in all the States, except that no State 
shall be allotted less than $300,000 or three-tenths of 1 per centum 
of such amount available for allotment to the States, whichever is 
greater. For purposes of this paragraph and subsection (b), the term 
"State" shall not include Guam, American Samoa, the Virgin 
Islands, or the Trust Territory of the Pacific Islands. 
"(3) No State shall, in any fiscal year, be required to expend 
amounts allotted pursuant to this section to carry out the provisions 
of paragraph (1) of section 613(b) unless that State receives an 
amount greater than the amount allotted to that State for the fiscal 
year ending June 30, 1973. bears to the number of such children in 
all the States, except that no State shall be allotted less than 
$200,000 or three-tenth of 1 per centum of such amount available 
for allotment to the States, whichever is greater. For purposes of this 
paragraph and subsection (b), the term "State" shall not include the 
Commonwealth of Puerto Rico, Guam, American Samoa, the Virgin 
Islands, or the Trust Territory of the Pacific Islands. 
"(b) The number of children aged three to twenty-one, inclusive, in any 
State and in all the States shall be determined, for purposes of this 
section, by the Commissioner on the basis of the most recent satisfac- 
tory data available to him. ~" 

u (c) The amount of any State's allotment under subsection (a) for any 
fiscal year which the Commissioner determines will not be required for 
that year shall be available for reallotment, from time to time and on 
such dates during such year as the Commissioner may fix, to other 
States in proportion to the original allotments to such States under 
subsection (a) for that year, but with such proportionate amount for 
any of such other States being reduced to the extent it exceeds the sum 
the Commissioner estimates such State needs and will be able to use for 
such year; and the total of such reductions shall be similarly reallotted 
among the States whose proportionate amounts were not s& reduced. 
Any amount reallotted to a State under this subsection during a year 
shall be deemed °part of its allotment under subsection (a) for that 
year." 

Effective dates: 

Section 614(b) of Act Aug. 21, 1974, as amended by Act Nov. 29, 
1975 P. L. 94-142, § 2(b)(2), 89 Stat. 773,. provided that the reenact- 
ment of this section is "Effective for the fiscal years rinding June 30, 
1975, and 1976, for the period beginning July 1, 1976, and ending 
September 30, 1976, and for the fiscal year ending September 30, 1977, 
only." 

Section 614(0(2) of Act Aug. 21, 1974, provided that the amendment 
made by § 614(0(1) of that Act "shall be effective on and after July 1, 
1973." Section 2(c)(2) of Act Aug. 21, 1974, provided "In any case 
where the effective date for an amendment made by this Act is 
expressly stated to be effective after June 30, 1973, or on July 1, 1973, 
such amendment shall be deemed to have been enacted on June 30, 
1973." 



30 

App. B-27 



20 USCS § 1412 



Handicapped 



Section 6T5(a)(l) of Act Aug. 2T, 1974, provided that the amendment 
made by that section will be "Effective on and after July I, 1975,". 
Section 615(d) of Act Aug* 21, 1974, provided that the amendments 
made by § 615(a)(1) of that Act "shall be effective in any fiscal year for 
which the aggregate of the amounts allotted to the States for that fiscal 
year for carrying out part B of the 'Education of the Handicapped Act 
[20 USCS §§ 1411-1414] is $45,000,000 or more/* 
Section 615(a)(2) of Act Aug. 21, 1974, provided that the amendment 
made by that section will be "Effective on and after July 1, 1975,". 
Section 843(b) of Act Aug. 21, 1974, provided that the amendments 
made by that section will be "Effective after June 30, 1975," 
For effective dates of 1975 amendments made by Act Nov. 29, 1975 see 
effective dates notes to 20 USCS § 1411. 

Other provisions: 

Section 1412 of Title 20 for the fiscal years 1975, 1976, and 1977. 
Section 614(b) of Act Aug. 21, 1974, P. L. 93-380, Title VI, Part B, 88 * 
Stat. 58K as amended by Act Nov. 29, 1975, P. L. 94-142, § 2(b)(2), 89 
Stat. 773, provided that "Effective for the fiscal years ending June. 30, 
1975, and 1976, for the period beginning July 1, 1976, and ending 
September 30, 1976, and for the fiscal year ending September 30, 1977, 
only, section 612 of the Education of the Handicapped Act [20 USCS " 
§ 1412] is amended to read as follows: 

"ALLOCATIONS OF APPROPRIATIONS" 
"Sec. 612. [§ 1412] (a) Sums apj opriatcd for the fiscal years ending 
June 30, 1975, and 1976, for the period beginning July 1, 1976, and 
ending September 30, 1976, and for the fiscal year ending September 
30, 1977 shall be made available to States and allocated to each State, 
on the basis of unsatisfied entitlements under section 611, in an amount 
equal to the amount it received from the appropriation for this part for 
the preceding fiscal year, or $300,000, whichever is greater. 
"(b) Any v .suttis appropriated to carry out this part for any fiscal year 
which remain after allocations under subsection (a) of this section shall 
be made to States in accordance with entitlements created under 
section- 611 [20 USCS § 1411] (to the extent that such entitlements are 
unsatisfied) ratably reduced. 

"(c) In the event that funds become available for making payments 
under this part for any fiscal year after allocations have been made 
under subsections (a) and (b) for that year, the amounts reduced under 
subsection (b) shall be increased on the same basis as they were 
reduced.". 

"(d) The Commissioner shall, no later than one hundred twenty days 
after the date of the enactment of the Education for All Handicapped 
Children Act' of 1975 [enacted Nov. 29, 1975], pi escribe and publish in 
the Federal Register such rules as he considers necessary to carry out 
the provisions of this section and section 611 [20 USCS § 1411]." 
Limitation on application of subsec. (a)(2) of 20 USCS § 1412. Section 
615(d) of Act. Aug. 21, 1974, P. L. 93-380, Title VI, Part B, 88 Stat 
583, provided that the amendment made by section 615(aXl) of that 
Act of substituting "$300,000" for "$200,000" in' 20 USCS § 1412(aX2) 
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"shall be effective in any fiscal year for which the aggregate of the 
amounts allotted to the States for that fiscal year for carrying out part 
B of the Education of the Handicapped Act {20 USCS §§ 1411 et seq.J 
is $45,000,000 or more/' 

Fiscal year transition. Act Apr. 21, 1976, P. L. 94-274, Title II, §205(8), 90 
Stat 394 provided that for the purposes of this section, "The period of July 1, 
1976, through September 30, 1976, shall be treated as part of the fiscal year 
beginning October 1, 1976". 

CODE OF FEDERAL REGULATIONS 

Add: 

45 CFR Part 104. 
45 CFR Part 116b. • 
45 CFR Part 121. 
45 CFR Part 121a. 

§ 1413. State plans 

[Caution: For fiscal years 1975, 1976, and 1977 see Other provisions note 
below] 

(a) Any State meeting the eligibility requirements set forth in section 612 
[20 USCS § 1412] and desiring to participate in the program under this 
part shall submit to the Commissioner, through its State educational 
agency, a State plan at such time, in- such manner, and containing or 
accompanied by Such information, as he deems necessary. Each such plan 
shall— 

(1) set forth policies and procedures designed to assure that funds paid 
to the State under this pah will be expended in accordance with the 
provisions of this part, with particular attention given to the provisions 
of sections 611(b), 611(c), 611(d), 612(2), and 612(3) [20 USCS 
§§1411(bMd), 1412(2), (3)]; 

(2) provide that programs and procedures will be established to assure 
that funds received by the State or any of its political subdivisions under 
any other Federal program, including section 121 of tl^J^em^ry_and„ 
SecondaryJMHSfttioiuAc^ section 305(b)(8) 

— onrich Act (20 U.S.C. 844a(b)(8)) or its successor authority, and 
section 122(a)(4)(B) of the Vocational Education Act of 1963 (20 U.S.C. 
1262(a)(4)(B)), under which there is specific authority for the provision 
of assistance for the education of handicapped children, will be utilized 
by the State, or any of its political subdivisions, only in a manner 
consistent with the goal of providing a free appropriate public education 
for all handicapped children, except that jiothing in tjiis clause shall be 
construed to limit the specific requirements of the laws governing such 
Federal programs; 

(3) set forth, consistent with the purposes of this Act [20 USCS §§ 1401 
et seq.], a description of programs and procedures for (A) the develop- 
ment and implementation of a comprehensive system of personnel 
development which shall include the inservice training of general and 
special educational instructional and. support personnel, detailed proce- 
dures to assure that all personnel necessary to carry out the purposes of 
this Act [20 USCS §§ 1401 et seq.] are appropriately and adequately 
prepared and trained, arid effective procedures for acquiring and dissemi- 
nating to teachers and administrators of programs for handicapped 
children significant information derived from educational research, dem- 
onstration, and similar projects, and (B) adopting, where appropriate, 
promising educational practices and materials development through such 
projects; 
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(4) set forth policies and procedures to assure — 

(A) that, to the extent consistent with the number and location of 
handicapped children in the State who are enrolled in private elemen- 
tary and secondary schools, provision is made for the participation of 
such children in the program assisted or carried out under this part 
by providing for such children special education and related services; " 
and 

(B) that (i) handicapped children in private schools and facilities will 
be provided special education and related services (in conformance 
with an individualized educational program as required by this part 
[20 USCS §§ 1411 et seq.]) at no cost to their parents or guardian, if 
such children are placed in or referred to such schools or facilities by 
the State or appropriate local educational agency as the means of 
carrying out the requirements of this part [20 USCS §§ 1411 et seq.] 
or any other applicable law requiring the provision of special educa- 
tion and related services to all handicapped children within such 
State, and (ii) in all such instances the State educational agency shall 
determine whether such schools and facilities meet standards that 
apply to State and local educational agencies and that children so 
served have all the rights they would have if served by such agencies; 

(5) set forth policies and procedures which assure that the State shall 
seek to recover any funds made available under this part [20 USCS 
§§1411 et seq.] for services to any child who, is determined to be 
erroneously classified as eligible to be counted under section 611(a) or 
section 611(d) [20 USCS § 1411(a) or (d)]; 

(6) provide satisfactory assurance that the control of funds provided 
under this part [20 USCS §§ 1411 et seq.], an.d title to property derived 
therefrom, shall be in a public agency for the uses and purposes 
provided in this part [20 USCS §§1411 et seq.], and that a public 
agency will administer such funds and property; 

(7) provide for (A) making such reports in such form and containing 
such information as the Commissioner may require to carry out his 
functions under this part [20 USCS §§ 1411 et seq.], and (B) keeping 
such records and affording such access thereto as the Commissioner may 
find necessary to assure the correctness* and verification of such reports 
and proper disbursement of Federal funds under this part [20 USCS 
§§ 1411 et seq.]; 

(8) provide procedures to assure that final action with respect to any 
application submitted by a local educational agency or an intermediate 
educational unit shall not be taken without first affording the local 
educational agency or intermediate educational unit involved reasonable 
notice and opportunity for a hearing; 

(9) provide satisfactory assurance that Federal funds made available 
under this part [20 USCS §§ 1411 et seq.] (A) will not be commingled 
with State funds, and (B) will be so used as to supplement and increase 
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the level of State and local funds expended for the education of 
handicapped children and in no case to supplant such State and local 
funds, except that, where the State provides clear and convincing 
evidence that all handicapped children have available to them a free 
appropriate public education, the Commissioner may waive in part the 
requirement of this clause if he concurs with the evidence provided by 
the State; , 

(10) provide, consistent with procedures prescribed pursuant to section 
617(a)(2) [20 USCS § 1417(a)(2)], satisfactory assurance that such fiscal 
control and fund accounting procedures will be adopted as may be 
necessary to assure proper disbursement of, and accounting for, Federal 
funds paid under this part to the State, including any such funds paid by 
the State to local educational agencies and intermediate educational 
units; 

(11) provide for procedures for evaluation at least annually of the 
effectiveness of programs in meeting the educational needs of handicap- 
ped children (including evaluatiop of individualized education pro- 
grams), in accordance with such criteria that the Commissioner shall 
prescribe pursuant to section 617 [20 USCS § 1417]; and 

(12) provide that the State has an advisory panel, appointed by the 
Governor or any other official authorized under State law to make such 
appointments, composed of individuals involved in or concerned with 
the education of handicapped children, including handicapped individu- 
als, teachers, parents or guardians of handicapped children, State and 
local education officials, and administrators of programs for handicapped 
children, which (A) advises the State educational agency of unmet needs 
within the State in the education of handicapped children, (B) comments 
publicly on any rules or regulations proposed for issuance by the State 
regarding the education of handicapped children and the procedures for 
distribution of funds under this part [20 USCS §§ 1411 et seq.], and (Q 
assists the State in developing and reporting such data and evaluations 
as may assist the Commissioner in the performance of his responsibilities 

under section 618 [20 USCS § 1418]. 

> * 

(^Whenever a State educational agency provides free appropriate public 
education for handicapped children, or provides direct services tp such 
children, such State educational agency shall include, as part of the State 
plan required by subsection (a) of this section, such additional assurances 
not specified in such subsection (a) as are contained in section 614(a) [20 
USCS § 1414(a)], except that funds available for the provision of such 
education or services may be expended without regard to the provisions 
relating to excess costs in section 614(a) [20JJSCS § 1414(a)]. 
(c) The Commissioner shall approve any State plan and any modification 
thereof which— 

(1) is submitted by a State eligible in accordance with section 612; and 

(2) meets the requirements of subsection (a) and subsection (b). 
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The Commissioner shall disapprove any State plan- which-does-notmeet 
the » equipments of the preceding sentence, but shall not finally disapprove 
a State pkn except after reasonable notice and opportunity for a hearing to 
the State. 

(Apr. 13, 1970. P. L. 91-230, Title VI, Part B, §613, 84 Stat. 179; Aug. 
21 1974, P. L. 93-380, Title VI, Part B, §§ 614(c), (d), 615(b), (c), Title 
VIII, Part D, § 843(b)(2), 88 Stat. 581, 583, 611; Nov. 29, 1975, P. L: 94- 
142, §§ 2(b)(3), 5(a), 89 Stat. 774, 782.) 

CODE OF FEDERAL REGULATIONS 
Grants to states for the education of handicapped children, 45 CFR 121.1 et 
seq. 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Amendments: 

1974. Act Aug. 21, 1973, § 614(c), in subsec. (a), in the preamble, 
substituted "is entitled to receive payments" for "desires to receive 
grants", effective for fiscal year 1975. 

Section 843(b)(2) of Act Aug. 21, 1974, in subsec. (a)- v l), deleted "the 
Commonwealth of Puerto Rico," preceding "Guam,' , effective after 
June 30, 1975. 

Section 614(d) of Act Aug. 21, 1974, in subsec. (a), paragraph, (10) 

deleted "and" from the end, in paragraph (11), substituted a semicolon - gk| 

for the period at the end, and added paragraphs (12) and (13). 

Section 615(b) of Act Aug. 21, 1974, in subsec. (a)(1),- substituted 

"5200,000" for "$100,000". 

Section 615(c)(1) of Act Aug. 21, 1974, redesignated subsecs. (b), (c), 
and (d), and all references thereto as subsecs. (c), (d), and (e), 
respectively, and added a new subsec. (b). 

Section 615(c)(2), in subsec. (e)(1), as redesignated, substituted "subsec- ■ 
tion (d)" for "subsection (c)". 

1975. Section 5(a) of Act Nov. 29, 1975, effective Octooer 1, 1977, as 
provided by § 8(a) of the Act, substituted this section for former 
section as it was in effect for the fiscal years 1975, 1976. and 1977; see 
Other provisions note below for text of section. 

Effective dates: 

Section 614(c) of Act Aug. 21, 1974, as amended by Act Nqv. 29, 
1975, P. L. 94-142, § 2(b)(3), 89 Stat. 774, provided that the amend- 
ment' made by that section is "Effective for the fiscal years ending June 
30, 1975 and 1976, for the period beginning July 1, 1976, and ending 
September 30, 1976, and for the fiscal year ending September 30, 1977, 
only". 

Section 843(b)(2) of Act Aug. 21, 1974, provided that the amendment 
made by that section is "Effective after June 30, 1975". 
Section 2(c)(1) of Act Aug. 21, 1974, provided that the amendments 
made by §§ 614(d), 615(c)(1), (2) of that Act "shall be effective on and 
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after-the-sixtieth day-aftcr»the«enactmchLoLtliis^Act.„[cna.Cted ..Aug. 21, 
1974];* 

Section 615(d) of Act Aug. 21, 1974, provided that the amendment 
made by § 615(b) of that Act "shall be effective in any fiscal year for 
which the aggregate of the amounts allotted to the States foi*that fiscal. . 
year for carrying out part B of the Education of the Handicapped Act 
[20 USCS §§ 1411 et seq.] is £45,000,000 or more." 
For effective dates of 1975 amendments made by Act Nov. 29, 1975 see 
effective dates notes to 20 USCS § 141 1. 

Other provisions: 

imitation on application of subsec. (a)(1) of 20 USCS § 1413. Section 
615(d) of Act Aug. 21, 1974, P. L. 93-380, Title VI, Part B, 88 Stat. 
583 provided that the amendment made by section 615(b) of that Act 
of substituting ••$209,000" for ••$100,000" in 20 USCS § 1413 "shall be, 
effective in any fiscal year for which the aggregate of the amounts 
allotted to the States for that fiscal year for carrying out Part B of the 
Education of the Handicapped. Act [20 USCS §§1411 et seq.) is 
S45,000,000 or more." 

Section 1413 of Title 20 for the fiscal years 1975, 1976, and 1977. 
Section 1413, as in effect for the fiscal years 1975, 1976, and 1977, read 
as follows: 

♦Sec 613. [§ 1413] (a) Any State which is entitled to receive payments 
under this part [20 USCS §§ 1411 et seq.] shall submit to the Commis- 
sioner through its State educational agency a State plan (not part of 
ary other plan) in such detail as the Commissioner deems necessary. 
Such State plan shall — 

♦•(1) set forth such policies and procedures as will provide satisfac- 
tory assurance that funds paid to the State under this part [20 USCS 
§§1411 et seq.] will be expended (A) either directly or through 
individual, or combinations of, lpcal educational agencies, solely to 
initiate, expand, or improve programs and projects, including 'pres- 
chool programs and- projects, (i) which are designed to meet the 
special educational and related needs of handicapped children 
throughout the State, and (ii) which are of sufficient size, scope, and 
quality (taking into consideration the special educational needs of 
such children) as to give reasonable promise of substantial progress 
toward meeting those needs, and (B) for the proper and efficient 
administration of the State plan. (including State leadership activities 
and consultative services), and for planning on the State and local 
level: Provided, That the amount expended for such admiffrstration 
and planning shall not exceed 5 per centum of the amount allotted 
to the State for any fiscal year or $200;000 ($35,000 in the case of 
Guam, American Samoa, the Virgin Islands, and the Trust Territory 
of the Pacific Islands), whichever is greater; 

**(2) provide satisfactory assurance that, to the extent consistent with 
the number and location of handicapped children in the State who 
are enrolled in private elementary and secondary schools, provision 
will be made for participation of such children in programs assisted 
or carried out under this part [20 USCS §§ 1411 et seq.]; 
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"(3) provide satisfactory assurance that the control of funds pro- 
vided under this part [20 USCS §§1411 et seq.], and title to 
property derived therefrom, shall be in a public agency for the uses 
and purposes provided in this part [20 USCS §§ 1411 et seq.], and 
that a public agency will administer such funds and property; 
"(4) set forth policies and procedures* which provide satisfactory 
assurance that Federal funds made available under this part [20 
USCS §§ 1411 et seq.] will be £^ used as to supplement and, to the 
extent practical, increase the level of State, local, and private funds 
expended for the education of handicapped children, and in no case 
supplant such State, local and private funds; 

"(5) provide that effective procedures, including provision for appro- 
priate objective measurements of educational achievement, will be 
adopted for evaluating at least annually the effectiveness of the 
programs in meeting the special educational needs of, and providing 
related services for, handicapped children; 

"(6) provide that the State educational agency will be the sole 
agency for administering or supervising the administration Of the 
plan; 

"(7) provide for (A) making such reports, in such form and contain- 
ing such information, as the Commissioner ma^ require to carry out 
his functions under this part ^[20 USCS §§ 1411 et seq.], including 
reports of the objective measurements required by clause (5)^ v of this 
subsection, and (B) keeping such records and for affording such 
access thereto as the Commissioner may find necessary to assure the 
correctness and verification of suoh reports and proper disbursement 
of Federal funds under this part [20 USCS §§ 1411 et seq.]; . 
"(8) provide satisfactory assurance that such fiscal control and fund 
accounting procedures will, be adopted as may be necessary to assure 
proper disbursement of, and accounting for, Federal funds paid 
under this part [20 USCS §§ 1411 et seq.] to the State, including any. 
such funds paid by the State to local educational agencies; 
"(9) provide satisfactory assurance that funds paid to the State 
undej this part [20 USCS §§1411 et seq.] shall not be made 
available for handicapped children eligible for assistance under 
section 103(a)(5) of title I of the Elementary and Secondary Educa- 
tion Act of 1965 [20 USCS § 24!c(a)(5)]; 

"(10) provide satisfactory^ssurance that effective procedures will be 
adopted for acquiring and disseminating to teachers of, and adminis- 
trators of programs for, handicapped children significant information 
derived from educational research, demonstration, ar\d similar proj- 
ects, and for adopting, where appropriate, promising educational 
practices developed through such projects; 

"(11) contain a statement of policies and procedures which will be 
- designed to insure that all educational programs for the handicapped 
in the State will be properly coordinated by the persons in charge of 
special education programs for handicapped children in the State 
educational agency; 

**(12)(A) establish a goal of providing full educational opportunities 
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to all handicapped children, and (B) provide for a procedure to 
assure that funds expended under this part are used to accomplish 
the goal set forth in (A) of this paragraph and priority in the 
, utilization of funds under this part will be given to handicapped 
children who are not receiving an education; and 
"(13) provide procedures for insuring that handicapped children and 
their parents or guardians are gua' t eed procedural safeguards in 
decisions regarding identification, evaluation and educational place- 
ment of handicapped children including, but not limited to (A)(i) 
prior notice to parents or guardians of the child when the local or 
State educational agency proposes to change the educational place- 
ment of the c*'ild, (ii) an opportunity for the parents or guardians to 
obtain an impartial due process hearing, examine all relevant records 
with respect to the classification or educational placement of the 
child, and obtain, an independent educational evaluation of the child, 
(iii) procedures to protect the rights of the child when the parents or 
guardians are not known, unavailable, or the child is a ward of the 
State including the assignment of an individual (not to be an 
employee of the State or local educational agency involved in the 
education or care of children) to act as a surrogate for the parents 
or guardians, and (iv) provision to insure that the decisions rendered 
in the impartial due process hearing required by this paragraph Shall 
be binding on all parties subject only to appropriate administrative 
or judicial appeal; and (B) procedures to insure that, to the maxi- 
mum extent appropriate, handicapped children, including children in 
public or private institutions or other care facilities, are educated 
with children who are not handicapped, and that special classes, 
separate schooling, or other removal of handicapped children from 
the regular education environment occurs only when the nature or 
severity of the handicap is such that education in regular classes 
with the use of supplementary aids and services cannot be achieved 
satisfactorily; and (C) procedures to insure the testing and evalua- 
tion materials and procedures utilized for the purposes of classifica- 
tion and placement of handicapped children will be selected and 
administered so as not to be racially or culturally discriminatory. 
u (b)(l) Any State which desires to receive a grant under this part for 
any fiscal year beginning after June 30, 1975, shall submit to the 
Commissioner for approval not later than one year after the enact- 
ment of the Education of the Handicapped Amendments of 1974, 
through its State educational agency an amendment to the State plan 
required under subsection (a), setting forth in detail the policies and 
procedures which the State will undertake in order to assure that— 
U (A) al5 children residing in the State who are handicapped 
regardless of the severity of their handicap and who are in need 
of special education and related services are identified, located, 
and evaluated, including a practical method of determining which 
children are currently receiving needed special education and 
related services and which children are not currently receiving 
needed special education and related services; 




App. B-35 



20 USCS § 1413 



M (B) policies and procedures will be established in accordance 
with detailed criteria prescribed by the Commissioner to protect 
the confidentiality of such data and information by the State; 
M (C) there is established (i) a goal of providing full educational 
opportunities to all handicapped children, (ii) a detailed timetable 
for accomplishing such a goal, and (Hi) a- description of the kind 
and number of facilities, personnel, and services necessary 
throughout the State to meet such a goal; and 
M (D) the amendment submitted by the State pursuant to this 
subsection shall be available to parents and other members of the 
general puBlic at least thirty days prior to the date of submission 
of the amendment to the Commissioner. 
For the purpose of this part, any amendment to the State plan 
required by this subsection and approved by the Commissioner shall 
be considered, after June 30, 1975, as a required portion of the State 
plan. 

M (2) The requirement of paragraph (1) of this subsection shall not be 
effective with respect to any fiscal year in which the aggregate of the 
amounts allotted to the*States for this part for Jhat fiscal year js less 
, than 545,000,000. 

"(c) The Commissioner shall approve any State plan which he deter- 
mines meets the requirements and, purposes of this part [20 USCS 
§§ 1411-1414]. 

'•(d)(1) The Commissioner shall not approve any State plan pursuant to 
this section for any fiscal year unless the plan has, prior to its 
submission, been made public as a separate document by the State 
educational agency and a reasonable opportunity has been given by 
that agency* for comment thereon by interested persons (as defined 
by regulation). The State educational agency shall make public the 
plan as finally approved. The Commissioner shall'not finally disap- 
prove any plan submitted under this section or any modification 
thereof, without first affording the State educational agency submit- 
ting the plan reasonable notice and opportunity for a hearing. 
"(2) Whenever the Commissioner, after reasonable notice and oppor- 
% tunity for hearing to such State agency, finds — 

• r (A) that the State plan has been so changed that it no longer 
complies with the provisions of this part [20 USCS §§ 1411 et 
seq.], or 

••(B) that in the administratfon of the plan there is a 'failure to 
comply substantially with any such provision or with any require- 
ments set forth in the application of a local educational agency 
approved pursuant to such plan, 
the Commissioner shall notify the agency that the further payments 
will not be made to the State under this part [20 .USCS §§ 1411 et 
seq.] (or in his discretion, that further payments to the State will be 
limited to programs or projects under the State plan, or portions 
thereof, not affected by the failure, or that the State educational 
agency shall not gnake further payments under this part [20 USCS 
§§ 1411 et seq.] to. specified local agencies affected to the failure) 
until he is so satisfied, the Commissioner shall make no further 
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payments to the State under tl\is part [20 USCS §§ 1411 et seq.] (or 
shall limit payments to programs or projects under, or parts of, the 
State plan not affected by the failure, or payments by the State 
^ educational agency under this part [20 USCS §§ 1411 et Seq.] shall 

be limited to local educational agencies not affected by the failure, as 
. / the case may be). 

. - "(e)(1) If any State is dissatisfied with the Commissioner's final action. 

{ " with respect to the approval of its State plan submitted under , 

subsection (a) or with his final action under subsection (d), such 
\\ / State may, within sixty days after notice of such action, fife with the 

United States court, of appeals for the circuit of which such State is 
legated a petition for review of that action. A copy otMhe petition 
shall be forthwith transmitted the^ clerk of. the court, to the. 
Commissioner. -The Commissioner "thereupon shall file in the court 
the record of the proceedings 09 which he based his action, as 
provided in section 2112 of title 28, United States Code [28 USCS 
§2112]. 

M (2) The findings of fact by the Commissioner, if supported* by 
substantial evidence, shall be/ conclusive; but the court, for good 
cause* shown, may remand the case to the Commissioner to take 
further evidence, and the Commissioner may thereupon make .new 
or modified findings of fact and may modify his previous action, and 
shall certify to the court the record of the further proceedings.- Such 
new or modified findings of fact shall ' likewise be conclusive if 
• „ supported by substantial evidence. 

"(3) The court shall have jurisdiction to affirm the action of the 
Commissioner or to set it aside, in whole or in part. The judgment 
of the court shall be subject to review by the Supreme Court of the 
United States upon certiorari or certification as provided in section 
1254 of title 28, United States Code [28 USCS § 1254]." 

CODE OF FEDERAL REGULATIONS 

Indirect costs under certain programs, 45 CFR 100c. 1 et seq. 

Grants to states for. the education of handicapped children, 45 CFR 121.1 et 

seq. ' 

45 CFR Part 1 16b. 
45 CFR Part 1 21a. 



§ 1414. Application 

[Caution: For fiscal years 1976 and 1977 see Other provisions note below] 
(a) A local educational agency or an intermediate : educational unit . which 
desires to receive payments under section 611(d) [20 USCS § 1411(d)] for 
any fiscal year shall submit an application to the appropriate State 
educational agency. Such application shall— 

(1) provide satisfactory assurance that payments under this part lj> 
USCS §§ 1411 et seq.] will be used for excess costs directly attributable 

to programs which— . 

(A) provide that .all children residing within the jurisdiction of the 
9 local educational agency or the intermediate educational unit who are 
handicapped, regardless of the severity of their handicap, and are in 
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need of special education and related services will be identified, 
located, and evaluated, and provide for the inclusion of a practical 
method of determining which children are currently receiving needed 
special education and related services and which children are not 
currently receiving such, education and services; 

(B) establish policies and procedures in accordance with detailed 
criteria prescribed under section 617(c) [20 USCS § 1417(c)]; 

(C) establish a goal of providing full educational opportunities to all 
handicapped children, including — 

(i) procedures for the implementation and use of the comprehensive 
system of personnel development established by the State educa- 
tional agency under section 613(a)(3) [20 USCS § 1413(a)(3)]; 

(ii) the provision of, and the establishment of priorities for provid- 
ing, a free appropriate^ public education to all handicapped chil- 
dren, first with respect to handicapped children who are not 
receiving an education, and second with respect to handicapped 
children, within each disability, with the most severe handicaps 
who are receiving an inadequate education; 

(iii) the participation and consultation of the parents or guardian of 
such children; and 

(iv) to the maximum extent practicable and consistent with the 
provisions of section 612(5)(B) [20 USCS § 1412(5)(B)J, the provi- 
sion of special services to enable such children to participate in 
regular educational programs; 

(D) establish a detailed timetable ibr-accomplishing the goal described 
in subclause (C); and 

(E) provide a description of the kind and number of facilities, 
personnel, and services necessary to meet the goal described in 
subclause (C); 

(2) provide satisfactory assurance that (A) the control of funds provided 
under this part [20,USCS §§ 1411 et seq.], and title to property 'derived 
from such funds, shall be in a public agency for the uses and purposes 
provided in this part ^[20 USCS §§1411 et seq.j and that a public 
agency will administer such funds and property, (B) Federal funds 
expended by local educational agencies and intermediate educational 
units for programs under this part [20 USCS §§ 141 1 et seq.] (i) shall be 
used to pay only the excess costs directly attributable to the education of 
handicapped children, and (ii) shall be used to supplement and, to the 
extent practicable, increase the level of State and local funds expended 
for the education of handicapped children, and in no case to supplant 
such State and local funds, and (C) State and local funds will be used in 
the. jurisdiction of the local educational agency or intermediate educa- 
tional unit to provide services in program areas which, taken as a whole, 
are at least comparable to services being provided in areas of such 
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jurisdiction which are not receiving funds under this part [20 .USCS 
§§14ilctscqJ; 

(3) (A) provide for furnishing such information (which, in the case of 
reports relating to performance, is in accordance with specific .per- 

• formanoe criteria related to program objectives), as may be necessary 
to enable the State educational agency to perform its duties under this- 
part [20 USCS §§ 1411 et seq.], including information relating to the 
educational achievement of handicapped children participating in 
programs carried out under this part; and 

(B) provide for keeping such records, and provide for affording such 
access to such records, as the State educational agency may find 
necessary to assure the correctness and verification of such informa- 
tion furnished under subclause (A); 

(4) provide for making the application and all pertinent documents 
related to such application available to parents, guardians, and other 
members of the general public, and provide that all evaluations and 
reports required under,clause (3) shall be public information; 

(5) provfde assurances that the local educational agency or intermediate 
educational unit will establish, or revise, whichever is appropriate, an 
individualized education program for each handicapped child at the 
beginning of each school year and will then review and, if appropriate 
revise, its provisions periodically, but not less than annually; 

(6) provide satisfactory assurance that policies and programs established 
and administered by the local educational agency or intermediate educa- 
tional unit shall be consistent with the provisions of paragraph .(1) 
through paragraph (7) of section 612 [20 USCS § 1412(l)-(7)] and 
section 613(a) [20 USCS § 1413(a)]; and 

(7) provide satisfactory assurance that the local educational agency or 
intermediate educational unit will establish and maintain procedural 
safeguards in accordance with the provisions of sections 612(5)(B), 
612(5)(C), and 615 [20 USCS §§ 1412(5)(B), (C) and 1415]. 

(b)(1) A State educational agency shall approve any application submitted 
by a local educational agency or an intermediate educational unit under 
subsection (a) if the State educational agency determines that such 
application meets the requirements of subsection (a), except that no such 
application may be approved until the State plan submitted by such 
State educational agency under subsection (a) is approved by the 
Commissioner uncjer section 613(c) [20 USCS § 1413(c)I. A State 
educational agency shall disapprove apy application submitted by a local 
educational agency or an intermediate educational unit under subsection 
(a) if the State educational agency determines that such application does 
not meet the requirements of subsection (a). 

X2)(A) Whenever a State educational agency, after reasonable notice and 
' opportunity for a hearing, finds that a local educational agency or an 
, intermediate educational unit, in the administration 'of an application 
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approved by the State educational agency under paragraph (1), has 
failed to comply with any requirement set forth in such application, 
the State educational agency, after giving appropriate notice to the 
iocal educatiohal agency or the intermediate educational unit, shall — 

(i) make no further payments to such local educational agency or 
such intermediate educational unit under section 620 [20 USCS 
§ 1420] until the State educational agency is satisfied that there is 
no longer any failure to comply with the requirement involved; or 

(ii) take such finding into account in its review of any application 
made by such local educational agency or such intermediate 
educational unit under subsection (a). 

(B) The provisions of the last sentence of section 616(a) [20 USCS 
§ 1416(a)] shall-apply to any local educational agency or any interme- 
diate educational unit receiving any notification from a State educa- 
tional agency under this paragraph. 

(3) In carrying out its functions under paragraph (1), each State 
^ educational agency shall consider any decision made pursuant to a 

hearing held under section 615 [20 USCS §1415] which is adverse to 

the local educational agency or intermediate educational unit involved in 

such decision. 

(c)(1) A State educational agency may, for purposes of the consideration 
and approval of applications under this section, require local educational 
agencies to submit a consolidated application for payments if such State 
educational agency determines that any individual application submitted 
by any such local educational agency will be disapproved because such 
local educational agency is ineligible to receive payments because of the 
application of section 611(c)(4) f20 USCS § 1411(c)(4)] (A)(i) or such 
local educational agency would be unable to establish and maintain 
programs of sufficient size and scope to effectively meet the educational 
needs of handicapped children. 

(2)(A) In any case in which a consolidated application of local educa- 
tional agencies is approved by a State educational agency under 
paragraph (1), the payments which such local educational agencies 
may receive shall be equal to the sum of payments to which each 
such local educational agency would be entitled under section 611(d) 
[20 USCS § HI 1(d)] if an individual application of any such local 
educational agency had been approved. 

(B) The State educational agency shall prescribe rules and regulations 
with respect to consolidated applications submitted under this subsec- 
tion which are consistent with the provisions of paragraph (1) 
through paragraph (7) of section 612 and section 613(a) [20 USCS 
§§ 14120H?) and 1413 1 and which P^vide participating local educa- 
tional agencies with joint responsibilities for implementing programs 
receiving payments under this part [20 USCS §§ 1411 et seq.].> 
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(C) In any case in which an intermediate educational unit is required 
pursuant to State law to carry out the provisions* of this part [20 
USCS §§ 1411 et seq.j, the joint responsibilities given to local educa- 
tional agencies under subparagraph (B) shall not apply to the admin- 
istration and disbursement of any payments received by such interme- 
diate educational unit. Such responsibilities shall be carried out 
exclusively by such intermediate educational unit. 

(d) Whenever a State educational agency determines that a local educa- 
tional agency — 

(1) is unable or unwilling to establish and maintain programs of free 
appropriate public education which meet the requirements established in 
subsection (a); 

(2) is unable or unwilling to be consolidated with other local educational 
agencies in order to establish and maintain such programs; or 

(3) has one or more handicapped children who can best be served by a 
regional or State center designed to meet the needs of such children; 

the State educational agency shall use the payments which would have 
been available to such local educational agency to provide special educa- 
tion and related services directly to handicapped children residing in the 
area served by such local educational agency. The State educational agency 
may provide such education and services in such manner, and at such 
locations (including regional or State centers), as it considers appropriate, 
except that the manner in which such education and services are provided 
shall be consistent with the requirements of this part [20 USCS §§ 1411 et 
seq.]. 

(e) Whenever a State educational agency determines that a local educa- 
tional agency is adequately providing a free appropriate public education to 
all handicapped children residing in the area served by such agency with 
State and local funds otherwise available to such agency, the State 
educational agency may reallocate funds (or such portion of those funds as 
may not be required to provide such education and services) made 
available to such agency, pursuant to section 611(d) [20 USCS § 1411(d)], 
to such other local educational agencies within the State as are not 
adequately providing special education and related services to all handicap- 
ped children residing in the areas served by such other local educational 
agencies. 

(0 Notwithstanding the provisions of subsection (a)(2)(B)(ii), any local 
educational agency which is required to carry out any program for the 
education of handicapped children pursuant to a State law shall be entitled 
to receive payments under section 611(d) [20 USCS § 1411(d)] for use in 
carrying out such program, except that such payments may not be used to 
reduce the level of expenditures for such program made by such local 
educational agency from State or local funds below the level of such 
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expenditures for the fiscal year prior to the fiscal year for which such local 
educational agency seeks such payments. 

(Apr. 13, 1970, P. L. 91-230, Title VI, Part B, §613, 84 Stat. 179; Nov. 
29, 1975, P. L. 94-142, § 5(a), 89 Stat. 784.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Amendments: 

1975. Section 5(a) of Act Nov. 29, 1975, effective October 1, 1977, as 
provided by § 8(c) of the Act, substituted this section for former 
section; see Other provisions note below for text of section prior to its 
revision. 

Effective dates: 

This section as reenacted in 1975 becomes effective on October 1, 1977; 
see effective dates note to 20 USCS § 1411. 

Other provisions: 

Section 1414 of Title 20 as in effect prior to October 1, 1977. Section 
1414 as in effect prior to October 1, 1977 read as follows: 
"From the amounts allotted to each State under this part, the Commis- 
sioner shall pay to that State an amount equal to the amount expended 
by the State in carrying out its plan." 

CODE OF FEDERAL REGULATIONS 

Add: 

45 CFR Part 121m. 



§ 1415. Procedural safeguards 

(a) Any State educational agency, any local educational agency, and any 
intermediate educational unit which receives assistance under this part [20 
USCS §§1411 et seq.] shall establish and maintain procedures in accord- 
ance with subsection (b) through subsection (e) of this section to assure 
that handicapped children and their parents or guardians are guaranteed 
procedural safeguards with respect to the provision of free appropriate 
public education by such agencies and units. 

(b) (1) The procedures required by this section shall include, but shall not 
be limited to — 

(A) an opportunity for the parents or guardian of a handicapped child 
to examine all relevant records with respect to the identification? 
evaluation, and educational placement of the child, and the provision 
of a free appropriate public education to such child, and to obtain an 
independent educational evaluation of the child; 

(B) procedures to protect the rights of the child whenever the parents 
or guardian of the child are not known, unavailable, or the child is a 
ward of the State, including the assignment of an individual (who 
shall not be an employee of the State educational agency, local 
educational agency, or intermediate educational unit involved in the 
education or care of the child) to act as a surrogate for the parents or 
guardian; 

(C) written prior notice to the parents or guardian of the child 
whenever such agency or unit — 
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(i) proposes to initiate or change, or 

(ii) refuses to initiate or change, 

the identification, evaluation, or educational placemen^ of the child or 
the provision of a free appropriate public education to the child; 

(D) procedures designed to assure that the notice required by clause 
(C) fully inform the parents or guardian, in the parents' or guardian's 
native language, unless it clearly is not feasible to do so, of fill 
procedures available pursuant to this section; and 

(E) an opportunity to present complaints with respect to any matter 
relating to the identification, evaluation, or educational placement of 
the child, or the provision of a free appropriate public education to 
such child. 

(2) Whenever a complaint has been received under paragraph (1) of this 
subsection, the parent^ or guardian shall have an opportunity for an 
impartial due process hearing which shall be conducted by the State 
educational agency or by the local educational agency or intermediate 
educational unit, as determined by State law or by the State educational 
agency. No hearing conducted pursuant to the requirements of this 
paragraph shall be conducted by an employee of such agency or unit 
involved in the education or care of the child. 

(c) If the hearing required in paragraph (2) of subsection (b) of this section 
is conducted by a local educational agency or an intermediate educational 
unit, any party aggrieved by the findings and decision rendered in such a 
hearing may appeal to the State educational agency which shall conduct an 
impartial review of such hearing. The officer conducting such review shall 
make an independent decision upon completion of such review. 

(d) Any party to any hearing conducted pursuant to subsections (b) and (c) 
shall be accorded (1) the right to be accompanied and advised by counsel 
and by individuals with special knowledge or training with respect to the 
problems of handicapped children, (2) the right to present evidence and 
confront, cross-examine, and compel the attendance of witnesses, (3) the 
right to a written or electronic verbatim record of such hearing, and (4) 
the right to written findings of fact and decisions (which findings and 
decisions shall also be transmitted to the advisory panel established 
pursuant to section 613(a)(12) [20 USCS § 1413(a)(12)]). 

(e) (1) A decision made in a hearing conducted pursuant to paragraph (2) 
of subsection (b) shall be final, except that any party involved in such 
hearing may appeal such decision under the provisions of subsection (c) 
and paragraph (2) of this subsection. A decision made under subsection 
(c) shall be final, except that any party may bring an action under 
paragraph (2) of this subsection. 

(2) Any party aggrieved by the findings and decision made under 
subsection (b) who does not have the right to an appeal under subsec- 
tion (c), and any party aggrieved by the findings and decision under 
subsection (c), shall have the right to bring a civil action with respect to 
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the complaint presented pursuant to this section, which action may be 
brought in any State court of competent jurisdiction or in a district 
court of the United States without regard to the amount in controversy. 
In any action brought under this paragraph the court shall receive the 
records of the administrative proceedings, shall hear additional evidence 
at the request of a party, and, basing its decision on the preponderance 
of the evidence, shall grant .such relief as the court determines is 
appropriate. 

(3) During the pendency of any proceedings conducted pursuant to this 
section, unless the State or local educational agency and the parents or 
guardian otherwise agree, the child shall remain in the then current 
educational placement of such child, or, if applying for initial admission 
to a public school, shall, with the consent of the parents or guardian, be 
placed in the public school program until all such proceedings have been 
completed. 

(4) The district courts of the United States shall have jurisdiction of 
actions brought under this subsection without regard to the amount in 
controversy. 

(Apr. 13, 1970, P. L. 91-230, Title VI, Part B, §615, as added Nov. 29, 
1975, P. L. 94-142, § 5(a), 89 Stat. 788.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Effective dates: 

This section as enacted in 1975 becomes effective on October 1, 1977; 
see effective dates note to 20 USCS § 1411. 

CODE OF FEDERAL REGULATIONS 

Add: 

45 CFR Part 121a. 

RESEARCH GUIDE 

Law Rerkw Articles: 

Krass, The Right to Public Education for Handicapped Children: A Primer for 
the New Advocate, 1976 U III L F 1016, 



§ 1416. Withholding and judicial review 

(a) Whenever the Commissioner, after reasonable notice and opportunity 
for hearing to the State educational agency involved (and to any local 
educational agency or intermediate educational unit affected by any failure 
described in clause (2)), finds — 

(1) that there has been a failure to comply substantially with any 
provision of section 612 or section 613 [20 USCS § 1412 or § 1413], or 

(2) that in the administration of the State plan there is a failure to 
comply with any provision of this part [20 USCS §§ 1411 et seq.] or 
with any requirements set forth in the application of a local educational 
agency or intermediate educational unit approved by the State educa- 
tional agency pursuant to the State plan, 

the Commissioner (A) shall, after ratifying the State educational agency, 
withhold any further payments to the State under this part [20 USCS 
§§ 1411 et seq.], and (B) may, after notifying the State educational agency, 
withhold further payments to the State under the Federal programs 
specified in section 613(a)(2) [20 USCS § 1413(a)(2)] within his jurisdiction, 
to the extent that funds under such programs are available for the 
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provision of assistance for the education of handicapped children. If the 
Commissioner withholds further payments under clause (A) or clause (B) 
he may determine that such withholding will be limited to programs or 
projects under the State plan, or portions thereof, affected by the failure, or 
that the State educational agency shall not make further payments under 
this part [20 USCS §§ 1411 St seq.] to specified local educational agencies 
or intermediate educational units affected by the failure. Until the Commis- 
sioner is satisfied that there is no longer any failure to comply with the 
provisions of this part [20 USCS §§ 1411 et seq.], as specified in clause (1) 
or clause (2), no further payments shall be made to the State under this 
part [20 USCS §§ 1411 et seq.] or under the Federal programs specified in 
section 613(a)(2) [20 USCS §«1413(a)(2)] within his jurisdiction to the 
extent that funds under such programs are available for the provision of 
assistance- for the education of handicapped children, or payments by the 
State educational agency under this part [20 USCS §§ 1411 et seq.] shall be 
limited to local educational agencies and intermediate educational units 
whose actions did not cause or were not involved/in the failure, as the case 
may be. Any State educational agency, loc^l educational agency, or 
intermediate educational unit in receipt of a notice pursuant to the first 
sentence of this subsection shall, by means of a public notice, take such 
measures as may be necessary to bring the pendency of an action pursuant 
to this subsection to the attention of the public within the jurisdiction of 
such agency. or unit. 

(b)(1) If any State is dissatisfied with the Commissioner's final aqtion with 
, respect to its State plan submitted under section 613 [20 USCS § 1413], 
such State may, within sixty days after notice of such action, file with 
the United States court of appeals for the circuit in which such State is 
located a petition for review of that action. A copy of the petition shall 
be forthwith transmitted by the clerk of the court to the Commissioner. 
The Commissioner thereupon shall file in the court the record of the 
proceedings on which he based his action, as provided in section 2112 of 
title 28, United States Code. 

(2) The findings of fact by the Commissioner, if supported by substantial 
evidence, shall be conclusive; but the court, for good cause shown, may 
remand the case to the Commissioner to take further evidence, and the 
Commissioner may thereupon make new or modified findings of fact and 
may modify his previous action, and shall file in the court the record of 
the further proceedings. Such new or modified findings of fact shall 
likewise be conclusive if supported by substantial evidence. 

(3) Upon the filing of such petition, the court shall have jurisdiction to 
affirm the action of the Commissioner or to set it aside, in whole or in 
part. The judgment of the court shall be subject to review by the 
Supreme Court of the United States upon certiorari or certification as 
provided in section 1254 of title 28, United States Code. 

(Apr 13, 1970, P. L. 91-230, Title VI, Part B, §616, as added Nov. 29, 
1975, P. L. 94-142, § 5(a), 89 Stat. 789.) 
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FINAL REGULATIONS UNDER P.L. 94-142 
45 C.F.R. Part 121a* 



*With the organization of the new U.S. Department of Education, all 
regulations concerning education have been recodified. These regu- 
lations now appear at 34 C.F.R. Part 300. See 45 FEDERAL REGISTER 
77368 (November 21, 1980) 
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PART 121«-ASSISTANCE TO STATES 
FOR EDUCATION OF HANDI- 
CAPPED CHILDREN 

Subpart A — G«rt«r«l 

purpose, applicability, and general 
Provisions Regulations 

Sec. 

121a,l Purpose. 

121a.2 Applicability to SUte, local, and pri- 
vate agencies. 
121a.3 General provisions regulations. 

Definitions 

121a.4 Free appropriate public education. 
121a.5 Handicapped children. 
121a.6 Include. 

121a-7 Intermediate educational unit. 
I2la.8 Local educational agency. 
121a.9 Native lan guage^K^v^* 
121*U0 Parent. ^ ( 
121a. 11 Public agency. 
121a. 12 Qualified. 
121a.l3 Related services. 
121a.U Special education. 
121a.l5 SUte. 

SiibiMrt • — $t«f« Annual Pnaf r«m P1«r» ana 
Ucal ApaJkatiaftt 

Annual Program Plans— Oeneral 

Sec. 

121a. 110 Condition of assistance. 

I2la.lll Contents of plan. 

121a.ll2 Certification by the State educa- 
tional agency and attorney general. 

121a. 113 Approval; disapproval. 

121a.ll4 Effective period of annual pro- 
gram plan. 

Annual Program Plans— Connects 

121a. 120 Public participation. 
121a. 121 Right to a free appropriate public 
education. 

121a. 122 Timeliness and ages for free ap- 
propriate public education. 

121a.l23 Full educational opportunity 
goal. 

121sul2t Pull educational opportunity 

goal— data requirement. 
121 a. 125 Full educational opportunity 

goal— timetable. 
121a. 120 Full educational opportunity 

goal— facilities, personnel* and services. 
121a. 127 Priorities. 

121a.l28 Identification, location, and eval- 
uation of handicapped children. 

12U.120 Confidentiality of personally 
Identifiable Information. 

12U.130 Individualized education pro- 
grams. 

121a.l31 Procedural safeguards. 
121 a. 132 Least restrictive environment. 
121a. 133 Protection in evaluation proce- 
dures. 

ttla.134 Responsibility of State education- 
al agency for all educational programs. 

121a.l3& Monitoring procedures. 

121a.l3<5 Implementation procedures- 
State educational agency. 



Sec. 

12U.137 Procedures for consultation. 

12U.138 Other Federal programs. 

121a.l39 Comprehensive system of person- 
nel development. 

121a.M0 Private schools. 

12U.141 Recovery of funds for mlsclassi- 
f led children. 

121a.l42 Control of fundi and property. 

12lal43 Records. 

121a.l44 Hearing on application; 

121a.l45 Prohibition of commingling. 

121a.l46 Annual evaluation. 

121a.l47 SUte advisory panel. 

12U.148 Policies and procedures for use of 
Part B funds. 

12U.140 Description of use of Part B 
funds. 

12U.150 Nondiscrimination and employ- 
ment of handicapped individuals. 

121a.l51 Additional information if the 
SUte educational agency provides direct 
services. 

Local Educational AontcY Applications— 
0 Oeneral 

12U.180 Submission of application. 

121a.l81 Responsibilities of SUte educa- 
tional agency. 

12U.182 The excess cost requirement. 

12U.183 Meeting the excess cost require- 
ment. 

121a.l84 Excess cosU— compuUtlon of 
minimum amount. 

12U.185 CompuUtlon of excess cosU-con- 
solldated application. 

12U.186 Excess costs— llmlUtlori on use of 
Part B funds. 

12U.190 Consolidated applications. 

12U.191 Payments under consolidated ap- 
plications. 

12 la. 192 SUte regulation of consolidated 
applications. 

12U.193 SUte educational agency approv- 
al: disapproval. 

12U.194 Withholding. 

Local Educational Aoewcy Applications- 
Contents 

12U.220 Child Identification. 

121a221 Confidentiality of personally 

Identifiable Information. 

121a. 222 Full educational opportunity 

goal; tlmeUble. 

12U.223 Facilities, personnel, and services. 

12U.224 Personnel development. 

•121a.225 Priorities. 

121a226 Parent involvement. 

12U.227 Participation In regular education 

programsr 

12U.228 Public control of funds. 

12U.229 Excess cost. 

12U.230 Nonsupplantlng. 

12U.231 Comparable services. 

I21a.232 Information— reports. 

12U.233 Records. 

12U.234 Public participation. 

121a.235 Individualized education program. 

12U.238 Local policies consistent with sUt- 

ute. 

♦ 12U.237 Procedural safeguards. 

121a.238 Use of Part B funds. 
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Sec. 

121a.239 Nondiscrimination And employ- 
ment of handicapped Individuals. 
121a.240 Other requirements. 

Application From Secretary op Interior 

12U.260 Submission of annual application: 

approval. 
121a.261 Public participation. 
121B.262 Use of Part B funds. 
12U.262 Applicable regulation*. 

Pubuc Participation 

121a.280 Public hearings before adopting 

an annual program plan. 
121a.281 Notice. 

121a.2A2 Opportunity to participate; com- 
ment period. 

121a,283 Review of public comments 
before adopting plan. 

121a.284 Publication and availability of ap- 
proved plan. . 

SufcfMfft O— S*rvlcM 
Free Approprxaw Public Education 

121a.30O Timeliness for free appropriate 
public education. 

12U.301 Free appropriate public educa- 
tion—methods and payments. 

121a.302 Residential Placement. 

12U.303 Proper functioning of hearing 
aids. 

121a.304 Full educational opportunity 
goal. 

12U.305 Program options. 
12U.306 Nonacadcmlc services. 
12U.307 Physical education. 

Priorities in the Use op Part B Funds 

121a.320 Definitions of "first priority chil- 
dren" and "second priority children.'* 
12U.321 Priorities. 

12U.322 First priority children— school 
year 1977-1978. 

12U.323 Services to other children. 

12U.324 Application of local educational 
agency to use funds for the second prior- 
ity. 

Individualized Education Programs 
12U.340 Definition. 

121a.341 State educational agency respon- 
sibility. 

121a.342 When Individualized education 
programs must be In effect. 

12U.343 Meetings. 

12U.344 Participants In meetings. 

12U.345 Parent participation. 

12U.346 Content of Individualized educa- 
tion program. 

121a.347 Private school placements. 

121a.348 Handicapped children In parochi- 
al or other private schools. 



Sec. 

121a.349 Individualized education pro- 
gram—accountability. 

Direct Service iy the State Educational 
Agency 

121a.360 Use of local educational agency 
allocation for direct services. 

12U.361 Nature and location of services. 

12U.370 Use of State educational agency 
allocation for direct and support serv- 
ices. 

121a.371 SUte matching. 
121a.372 Applicability of nonsupplantlng 
requirement. 

Comprehensive System op Personnel 
Development 

121a.380 Scope of system. 

121a. 381 Participation of other agencies 

and Institutions. 
121a.382 Inservlce training. 
12U.383 Personnel development plan. 
121a.384 Dissemination. 
121a. 385 Adoption of educational practices. 
12U.386 Evaluation. 

121a. 387 Te hnlcal assistance to local edu- 
cational agencies. 

Subpart D— Prtvtt to— h * 

Handicapped Children in Private Schools 
Placed or Referred by Public Agencies 

12U.400 Applicability of ff 121a.401-121a.- 
403. 

12U.401 Responsibility of SUte education- 
al agency. 

121a.402 Implementation by State educa- 
tional agency. 
12U.403 Placement of children by parents. 

Handicapped Children in Private Schools 
Not Placed or Referred »y Public Agen- 
cies 

12U.450 Applicability of || 121a.45M21a.- 
460. 

12U.451 State educational agency respon- 
sibility. 

12U.452 Local educational agency respon- 
sibility. 

121a.453 Determination of needs, number 
of children, and types of services. 

121a. 454 Service arrangements. 

12U.455 Differences In services to private 
school handicapped children. 

121a. 456 Personnel. 

121a.457 Equipment. 

121a.458 Prohibition of segregation. 

121a.459 Funds and property not to benefit 
private school. 

121a.460 Existing level of instruction. 
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121*JXH> Definition* of "comcnt", "evalua- 
tion", and "personally Identifiable' . 

I2la.30i GeneraL responsibility *f public 
agencies. 

I2la.502 Opportunity to examine records. 
121*503 Independent educational evalua- 
tion. 

121a. 504 Prior notice; parent consent. 
121a.505 Content of notice. 
121a.S06 Impartial due proem hearing . 
121a.507 Impartial hearing of fleer. 
12U.508 Hearing rights. 
121a.509 Hearing decision: appeal. 
121a.510 Adlmlmtrmtlve appeal: Impartial 

review. 
I21a:511 Civil action. 

121a,512 Timelines* and convenience of 

hearing! and reviews. 
121a.5l3 Child's sUtu* during proceedings. 
121a.5U Surroiate parenU. 

PROTECTION in Evaluation Phocxdurks 

12la.530 General. 

I2la.531 Preplacement evaluation. 

121a.532 Evaluation procedures. 

121a.533 Placement procedures. 

12U.534 Ree valuation. 

Additonal PaocsDUiuai for Evaluating 
Sracmc Liajuunq Disamuties 

121a.540 Additional team members. 
121a.541 Criteria for determining the exist- 
ence of a specific learning disability. 
12U.542 Observation. 
121a.543 Written report. 

Least Rwthictivx Environment 

I21a.550 General. 

12U.551 Continuum of alternative place- 
ments. 

121a.552 Placement*. 

121a.553 Nonacademic settings. 

121a.554 Children In public or private Insti- 
tutions. 

12U.555 Technical assistance and training 

activities. 
12U.558 Monitoring activities. 

CONTIDENTIAUTY Or INFORMATION 

121a.580 Definitions. 
121a.5«l Notice to parents. 
121a.W2 Access rights. 
121a.5«3 Record of accesa. 
121a.5«4 Records on more than one child. 
121a.5*5 Ust of types and locations of In- 
formation. 
121a.5«6 Fees. 

121*561 Amendment of records at parent s 
request. 

I2la.5«8 Opportunity for a hearing. 
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121 a. Ml Result of hearing. 

12fa,57C Hearing procedures. 

ma.571 Consent. w 

12la,872 Safeguards. 

l21a-573 Destruction of information. 

lUla.S'M Children's rights. 

I21a,575 Enforcement, 

121*576 Office of Education. 

Omck or Education Proc*t»ur*» 

121a, WO Opportunity for a hearing. 
I21a,581 Hearing panel. 
i21a.M2 Hearing procedure* . 
121A.583 Initial decision; final decision. 
121a,589 Waiver of requirement regarding 
supplementing and supplanting with 
PartB funda. 
I2la.590 Withholding payment*. 
12la,59l RelnsUtlng payment*. * 
I21a.692 Tubilc notice by State and local 

educational agencies. 
L2U.593 Judicial review of Commissioner s 
final action on annual program plan. 
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12la.600 Responsibility for all educational 
programs. 

tfla.601 Monitoring and evaluation activi- 
ties. 

121a.fl02 Adoption of complaint proce- 
dures. 

Usi or Powds 
12la.620 Federal funds for 8Ute adminis- 
tration. 
12U.621 Allowable costs. 

8tat* Advisosy Pankl 

12U.650 Establishment. 

12la.65I Membership- 

121a.652 Advlspry panel functions. 

121a.653 Advisory panel procedure*. 
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12Ia.700 Special definition 
State. 

ma.701 8tate entitlement; formula. 

Limitations and exclusions. 
Ratable reductions. 
Hold harmless provision. 
Wlthln-State distribution: 
year 1978. 
I2U.706 WlthuvState 
year 1979 and after. 
121A.707 Local educational agency entitle- 
ment: formula. 
12U.708 Reallocation of local educational 
agency funds. 
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Sec. 

l2la,7W Payments to Secretary of Interi- 
or. 

121a.710 Entitlement* to Jurisdictions. 

i 

Rjcrom 

121&.750 Annual report of children 

served— report requirement. 
12U.751 Annual report of children 

served— Information required in the 

report. 

121a/752 Annual report of* children 

served-Axrtl f Icatlon. 
12U.753 Annual report of children 

served— criteria for counting children. 
121a.764 Annual report of children 

•erred— other responsibilities of v. * 

State educational agency; 
Appendix A~[Reacrved] fc 
Appendix B- Index to Part 121s, 

Authority: Part of the Education of the 
Handicapped Act, Pub. L. 91-230, Title VI, 
as amended, 80 Stat. 776-7W (20 U.S.C. 
1411-1420) unless otherwise noted. 

Sotfftot: 42 PR 42476. Aug. 23, 1977, unless 
otherwise noted. 
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Ptmrost, Applicability, and General 
Provisions Regulations 

§12IaJ Purpose* 

The purpose of this part is: 

(a) To insure that all handicapped 
children have available to them a free- 
appropriate public education which in- 
cludes special education ana related 
.services to meet their unique needs, 

(b) To insure that the rights. of 
handicapped children and their par- 
ents are protected, 

(c) To assist States and localities to 
provide for the education of all handi- 
capped children, and 

(d) To assess and insure the effec- 
tiveness of efforts to educate those 
^children. 

(20U.S.C. 1401 Note) 

§ 121a.2 Applicability to State, local, and 
private agencies. . 

(a) States. This part applies to each 
State which receives payments under 
Part B of the Education of the Handi- 
capped Act. 

<b) Public agencies within the State. 
The annual program plan Is submitted 
by the State educational agency on 
behalf of the State as a whole. There- 
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fore, the provisions of this part' apply 
to all political subdivisions of the 
State that are Involved in the educa- 
tion of handicapped children. These 
would Include: (1) The State educa- 
tional agency, (2) local educational 
agencies and intermediate educational 
units, (3) other State agencies and 
schools (such as Departments of 
Mental Health and Welfare and State 
schools for the deaf or blind), and (4) 
State correctional facilities. 

(c) Private schools and facilities. 
Each public agency in the State Is re- 
sponsible for insuring that the rights 
and protections under this part are 
given to children referred to or placed 
in private schools and facilities by that 
public agency, 

(See ff 121a.400-121a.403) 

(20 U.S.C. 1412(1). («); 1413(a): 
1413(a)(4)(B)) 

Comment The requirements of this part 
are binding on each public agency that has 
direct or delegated authority to provide spe- 
cial education and related services In a State 
that receives funds under Part B of the Act, 
regardless of whether that agency is receiv- 
ing funds under Part B. 

§ 121a.S General provisions regulations. 

Assistance under Part B of the Act is 
subject to Parts 100. 100b, 100c. and 
121 of this chapter, which include defi- 
nitions and requirements relating to 
fiscal, administrative, property man- 
agement, and other matters. 

(20 U.S.C. 14W(b)) 

DgrxitmoHs 

Comment Definitions of terms that are 
used throughout these regulations are In- 
cluded In this subpart. Other terms are de* 
fined In the specific subparts in which they 
are used. Below is a list of those terms and 
the specific sections and subparts In which 
they are defined: 

Consent (Section I21a.500 of Subpart E) 
Destruction (Section 12U.560 of Subpart E) 
Direct services; (Section 12U.370(b)<l) of 

Subpart C) 
Evaluation (Section 12U.500 of Subpart E) 
First priority children (Section 121a.32(Ka) 

of Subpart C> 
Independent educational evaluation (See* 

tlon 12U.503 of Subpart E) 
Individualized education program (Section 

121a.340 of Subpart C) 
Participating agency (Section 12U.560 of 

Subpart E) 
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Personally Identifiable (Section 121aW0 of 
Subpart E) 

Private school handicapped children (Sec- 
tion 121*450 of 8ubpart D) 

Public expense (Section 121a.503 of Subpart 
E) 

Second priority children (Section 
12la.320<b) of Subpart C> „ , 

Special definition of "State" (Section 
I2la,700 of 8ubpart O) 

Support services (Section 121a,37(XbX2> of 
Subpart C) 

§l2!a.4 Free appropriate public educa- 
tion. 

As used in this part, the term "free 
appropriate public education** means 
special education and related cervices 
which: 

(a) Are provided at public expense, 
under public supervision and direction, 
and without charge. 

(b) Meet the standards of the State 
educational agency, including the re- 
quirements of this part, 

(c) Include preschool, elementary 
school, or secondary school education 
in the State Involved, and 

(d) Are provided In conformity with 
an Individualized education program 
which meets the requirements under 
§§ 121a.340-121a.349 of Subpart C. 

(20U.S.C. 1401(18)) 

§ 121m.5 Handicapped children. 

(a) As used In this part, the term 
"handicapped children" means those' 
children evaluated In accordance with 
§§ 121a.530-121a.534 as being mentally 
retarded, hard of hearing, deaf, speech 
Impaired, visually handicapped, seri- 
ously emotionally disturbed, orthope- 
dlcally , Impaired, other health im- 
paired, deaf-blind, multl-handlcapped, 
or as having specific learning disabil- 
ities, who because of those Impair- 
ments need special education and re- 
lated services. 

(b) The terms used In this definition 
are defined as follows: 

(1) -Deaf" means a hearing Impair- 
ment which Is so severe that the child 
Is Impaired In processing linguistic In- 
formation through hearing, with or 
without amplification, which adverse- 
ly affects educational performance. 

(2) "Deaf-bllnd M means concomitant 
hearing and visual Impairments, the 
combination of which causes such 
severe communication and other de- 
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velopmental and educational problems 
that they cannot be accommodated in 
special education programs solely for . 
deaf or blind children. 

(3) "Hard of Hearing" means a hear- 
ing Impairment, whether permanent 
or fluctuating, which adversely affects 
a child's educational performance but 
which is not included under the defini- 
tion of H deaT in this section* 

(4) "Mentally retarded 0 means sig- 
nificantly subaverage general intellec- 
tual functioning existing concurrently 
with deficits in adaptive behavior and 
manifested during the developmental 
period, which adversely affects a 
child's educational performance. 

(5) "Multihandlcapped" means con- 
comitant impairments (such as men- 
tally retarded— blind, mentally retarc- 
ed-orthopedically impaired, etc.), the 
combination of which causes such 
severe educational problems that they 
cannot be accommodated in special 
education programs solely for one of 
the Impairments. The term does not 
Include deaf-blind children. 

(6) "Orthopedlcally Impaired" 
means a severe orthopedic impairment 
which adversely affects a child's edu- 
cational performance. The term In- 
cludes Impairments caused by congeni- 
tal anomaly (e.g., clubfoot, absence of 
some member, etc.), impairments 
caused by disease <e.g. poliomyelitis, 
bone tuberculosis, etc.), and impair- 
ments from other causes^e.g.. cerebral 
palsy, amputations, ancr fractures or 
burns which cause contractures). 

(7) "Other health Impaired" means 
limited strength, vitality or alertness, 
due to chronic or acute health prob- 
lems such as a heart condition, tuber- 
culosis, rheumatic fever, nephritis, 
asthma, sickle cell anemia, hemophil- 
ia, epilepsy, lead poisoning, leukemia, 
or diabetes, which adversely affects a 
child's educational performance. 

(8) "Seriously ^emotionally dis- 
turbed" Is defined as follows: 

(I) The term means a condition ex- 
hibiting one or more of the following 
characteristics over a long period of 
time and to a marked degree, which 
adversely affects educational perform- 
ance: . % 

(A) An Inability to learn which 
cannot be explained by intellectual, 
sensory, or health factors: 
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(B) An inability to build or maintain 
satisfactory interpersonal relation- 
ships with peers and teachers; 

(C) ^appropriate types of behavior 
or feelings under normal circum- 
stances; 

(D) A general pervasive mood of un- 
happiness or depression; or 

(E) A tendency to develop physical 
symptoms or fears associated with per- 
sonal or school problems. 

(11) The term Includes children who 
jire schizophrenic or autistic. The term 
does not include children who are so- 
cially maladjusted, unless it is deter- 
mined that they are seriously emotion- 
ally disturbed. 

(9) "Specific learning disability" 
means a disorder in one or more of the 
basic psychological processes involved 
in understanding or in using language, 
spoken or written, which may mani- 
fest itself in an Imperfect ability to 
listen, think, speak, read, write, spell, 
or to do mathematical calculations. 
The term includes such conditions as 
perceptual handicaps, brain injury, 
minimal brain disfunction, dyslexia, 
and developmental aphasia. The terfti 
does hot include -children who have 
learning problems which are primarily 
the result of visual, hearing, or motor 
handicaps, of mental retardation of 
emotional disturbance or of environ-' 
mental, cultural, or economic disad- 
vantage. J 

(10) "Speech impaired" means a 
communication disorder such as stut- 
tering, impaired articulation, a lan- 
guage impairment, or a voice impair- 
ment, which adversely affects a child's 
educational performance. 

(11) "Visually handicapped" means a 
visual impairment Which, even with 
correction, adversely affects a child's 
educational performance. The term in- 
cludes both partially seeing and blind 
children. 

(20 U.S.C. 1401(1). (15)) 

(42 FR 42476. Aug. 23. 1977. as amended at 
42 FR 65083. Dec. 29. 19771 

§121a.6 Include. 

As used in this part, the term "in- 
clude" means that the items named 
are not all of the possible items that 
are covered, whether like or unlike the 
ones named. 



(20 U.S.C. 1417(b)) 

§ 121a.7 Intermediate educational unit 

As used in this part, the term "inter- 
mediate educational unit" means any 
public authority, other than a local 
educational agency, which: 

(a) Is under the general supervision 
of a State educational agency; 

(b) Is established by State law for 
the purpose of^providing ffee public 
education on a regional basis; and 

(c) Provides special education and 
related services to handicapped chil- 
dren within that State. 

(20 U.S.C. J401 (22)) 

§ 121a.8 Local educational agency. 

(a) As used in this part, the term 
"local educational agency" means a 
public board of -education or other 
public authority legally constituted, 
within a State for either administra- 
tive control or direction of, or to per- 
form a service function for public ele- 
mentary or secondary schools in a city, 
county, township, school district, or 
other political subdivision of a State 
or such combination of school districts 
or counties as are recognized in a State 
as an administrative agency for its 
public elementary or secondary 
schools. Such term also includes any 
other public institution or agency 
having administrative control and dU 
rection of a public elementary or sec- 
ondary school. 

(b) For the purposes of this part, the 
term "local educational agency" also 
includes intermediate educational 
units. 

(20 U.S.C. 1401 (8)) 

§ 121a,9 Native language. 

'As used in this part, the term 
"native language" has the meaning 
given that term by section 703(a)(2) of 
the Bilingual Education Act, which 
provides as follows: 

The term "native language", when used 
with reference to a person of limited Eng- 
llsh'Spealcing ability, means the language 
normally used by that person, or in the case 
of a child, the language normally used by 
the parents of the child. 

<20 tfS.C. 880b»l(a)(2); 1401(21)) 

^Comment Section 602(21) of the Educa- 
tion of the Handicapped Act states that the 
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term "native Umuife" has the same mean- 
ing m the definition from the Bilingual 
Education Act. (The term U used in the 
prior notice and evaluation section* unde^ 
1 121a.503<bX2> and | 12la,532<aXl) of Sub- 
part EJ In using the term, the Act does not 
prevent the followlnt meani of communica- 
tion: 

(1) In alS direct contact with a child (in- 
cluding evaluation of the child), communi- 
cation would be in the language normally 
used by the chiid and not that of the par- 
ent*, if there la a difference between the 
two. 

(2) If a person is deaf or blind, or has no 
written language, the mode of communica- 
tion would be that normally used by the 
person (such as sign language, braille, or 
oral communication). 

§121s.I0 Parent 

As used In this part, the term 
"parent" means a.parent. a guardian, a 
person acting as apparent of a child, or 
a surrogate parent who has been ap- 
pointed in accordance with 1 121a.514. 
The term does not include the State if 
the child Is a ward of the State. 

(20U.S.C. 1415) 

Comment The term "parent" Is defined to 
include persons acting In the Place of a 
parent, such as a grandmother or steppar- 
ent with whom a child lives, as well as 0er- 
sons who are legally responsible for a child s 
welfare. 

5 |21a.ll Public agency. 

As used in this part, the term 
"public agency" includes the State 
educational agency, local ed^Monal 
agencies, intermediate educational 
units, and any other' political subdivi- 
sion of the State which are responsible 
for providing education to handi- 
capped children. 

(20U.S.C. 14\2(2)(B); 1412(6?; 1413(a)) 

§121m.l2 Qunlined. 

As used in this part, the term "quali- 
fied" means, that a person has c met 
State educational agency approved or 
recognized certification, licensing, reg- 
istration, or other comparable require- 
ments which apply to the area in 
which he or she is providing special 
education or related services. 

<20U.S.C 1417(b)) 
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| lZls.13 Related terrice*. 

<£) As used in this part, the term 
"related services" means transporta- 
tion and such developmental, correc- 
tive, and other supportive services as 
are required to assist' a handicapped 
child to benefit from -special educa- 
tion, and Includes speech pathology 
and 'audlology, psychological services, 
physical and occupational therapy, 
recreation; early identification and as- 
sessment of disabilities in children, 
counseling services, and medical serv- 
ices for diagnostic or evaluation pur- 
poses. The term also includes school 
health services, social work services, in 
schools, and parent counseling and ^ 
training. 

(b) The terms used in this definition 
are defined as follows: 

(1) "Audlology" includes: 

(I) Identification of children with 
hearing loss: 

(il) Determination of the range. 
' nature, and degree clearing loss. lh« 
eluding referral for medical or other 
professional attention for the hablllta- 
tion of hearing; 

(III) Provision of habllltatlve activi- 
ties, such as language habllltatlon. au- 
ditory training, speech reading (lip- 
reading), hearing evaluation, and 
speech conservation; 

(Iv) Creation and administration of 
progranis for prevention of hearing 

loss; aj . 

(v) Counseling and guidance of 
pupils, parents, and teachers regarding 
hearing loss; and ( 

(vi) Determination of the child s 
need for group and Individual amplifi- 
cation, selecting and fitting an appro- 
priate aid. and evaluating the effec- 
tiveness of amplification. 

(2) "Counseling services" means 
services provided by qualified social 
worker^, psychologists, guidance coun- 
selors, or other qualified 'personnel. 

(3) "Early Identification" means the 
Implementation of a formal plan for 
Identifying a disability as early. as pos- 
sible In a child's life. 

(4) "Medical services" means services 
provided by a licensed physician to de- 
termine a child's medically related 
handicapping condition which results 
in the child's need for special educa- 
tion and related services. 

(5) "Occupational therapy" Includes: 
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(i) Improving, developing or reitor* 
ing functions Impaired or lost through 
illnessr^ijury, or deprivation; 

(il>^lrnproving ability to perform 
tasks for independent functioning 
when functions are impaired or lost; 
and 

(iii) Preventing, through early inter- 
vention, initial or further impairment 
or loss of function. 

(6) "Parent counseling and training" 
means assisting parents in understand- 
ing the special needs of their child and 
providing parents with information 
about child development. 

(7) "Physical therapy" means serv- 
ices provided by a qualified physical 

^ therapist. 

(3) "Psychological serviceo" Include: 

(i) Administering psychological and 
educational ' tests, and other assess- 
ment procedures; 

(ii) Interpreting assessment results: 

(iii) Obtaining, integrating, and in- 
terpreting information about child be- 
havior and conditions relating to 
learning. 

' (iv) Consulting with other staff 
members in planning school programs 
to meet the special needs of children 
as indicated by psychological tests, in- 
terviews, and behavioral evaluations; 
and 

(v) Planning and managing a pro- 
gram of psychological services, includ- 
ing psychological counseling for chil- 
dren and parents. 

(9) "Recreation" includes: 

(i) Assessment of leisure function; 
(if) Therapeutic recreation services; 

(iii) Recreation programs in schools 
and community agencies; and 

(iv) Leisure education. 

(10) "School health services" means 
services provided by a qualified school 
nurse or other qualified person. 

(11) "Social work services in schools" 
include: 

(i) Preparing a social or developmen- 
tal history on a handicapped child: 

(in Group and individual counseling 
with the child and family: 

(iii) Working with those problems in 
a child's living situation (home, school, 
and community) that affect the child's 
adjustment in school: and 

(iv) MobillzinR school and communi- 
ty resources to enable the child to re* 



•ceive maximum benefit from his or 
her educational program. 
(12) "Speech pathology" Includes: 

(i) Identification of children with 
speech 'or language disorders; 

(ii) Diagnosis and appraisal of specif- 
ic speech or languge disorders; 

(iii) Referral for- medical or other 
professional attention necessary for 
the habilitation of speech or language 
disorders; 

(iv) Provisions of speech and lan- 
guage services for the habilitation or 
prevention of communicative disor- 
ders; and 

(v) Counseling and guidance of par- 
ents, children, and teachers regarding 
speech and language disorders. 

(^^Transportation" includes: 

(i) Travel to and from school and be- 
tween schools, 

(ii) Travel in and around school 
buildings, and 

(iii) Specialized equipment (such as 
special or adapted, buses, lifts, and 
ramps), if required to provide special 
transportation for a handicapped 
child. r 

<20 U.S.C. 1401(17)) 

Comment With respect to related serv- 
ices, the Senate Report states: 

The Committee bill provides a definition 
of "related Services," making clear that all 
such related services may not be required 
for each individual child and that such term 
includes early identification and assessment 
of handicapping conditions and the provi- 
sion of services to minimize the effects of 
such conditions. 

(Senate Report No. 94-188. p. 12 (1975)) 

The list of related services Is not exhaus- 
tive and may Include other developmental, 
corrective, or supportive services (such as 
artistic and cultural programs, and art. 
music, and dance therapy), if they are re- 
quired to assist a handicapped child to bene- 
fit from special education. 

There are certain kinds of services which 
might be provided by persons from varying 
professional backgrounds and with a variety 
of operational titles, depending upon re- 
quirements in Individual States. For exam- 
ple, counseling services might be provided 
by social workers, psychologists, or guidance 
counselors; and psychological testing might 
be done by qualified psychological examin- 
ers, psychometrlsts. or psychologists, de 
pending upon State standards 

Each related service defined under this 
part may include appropriate administrative 
and supervisory activities that are necessary 
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for program planning, .management, and 
evaluation. 

512U.14 Special education. 

(a) (1) As used in this part, the term 
"special education" means specially 
designed instruction, at no cost to the 
parent, to meet the unique needs cf a 
handicapped child, including class- 
room instruction, instruction in physi- 
cal education, home Instruction, and 
instruction in hospitals and institu- 
tions. 

(2) The term includes speech pathol- 
ogy, or any other related service, if the 
service consists of specially designed 
Instruction, at no cost to the parents, 
to meet the unique needs of a handi- 
capped child, .and is cqnsidered "spe- 
cial education" rather than a "related 
service" under State standards, 

(3) The term also includes vocational 
education if it consists of specially de- 
signed instruction, at no cost to the 
parents, to meet the unique needs of a 
handicapped child. 

(b) The terms in this definition are 
defined as follows: 

(1) "At no cost" means that all spe- 
cially designed Instruction is provided 
without charge, but does not preclude 
incidental fees which are normally, 
charged to non-handicapped students 
.'or their parents as a part of the regu- 
lar education program. 

(2) "Physical education" is defined 
as follows: 

(I) The term means the development 
of: 

(A) Physical and motor fitness: 

(B) Fundamental motor skills and 
patterns; and 

(C) Skills In aquatics, dance, and in- 
dividual and group games and sports 
(Including intramural ana* lifetime 
sports). 

(II) The term includes special physi- 
cal education, adapted physical educa- 
tion, movement education, and motor 
development. 

(20 U.S.C. 1401 (16)) 

(3) "Vocational education" means or- 
ganized educational programs which 
are directly related to the preparation 
of individuals for paid or unpaid em- 
ployment, or for additional prepara- 
tion for a career requiring other than 
a baccalaureate or advanced degree. 



(2OU03.C. HOI (16)) 

Comment (1) The definition of "special 
education" is a particularly important one 
under these regulation*, since a child is not 
handicapped unless he or she needs special 
education. (See the definition of "handi- 
capped children" in section 12U.5.) The 
definition of "related services" (section 
I21a.i3) also depends on this definition, 
since a related service must be necessary for 
a child to benefit from special education. 
Therefore, if a child does not need special 
education, there can be no "related serv- 
ices," and the child (because not "handi* 
capped") is not covered under the Act 

(2) The above definition of vocational edu- 
cation is taken from the Vocational Educa- 
tion Act of 1963, as amended by Pub. U 94- 
482. Under that Act, "vocational education" 
includes industrial arts and consumer and 
homemaking education programs. 

§121ml5 State. 

As used in this part, the term 
"State*' means each of the several 
States, the 'District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virginia Islands, 
and the Trust Territory of the Pacific 
Islands. 

(20 U.S.C. 1401(6)) 

Subpart I — Stat* Annua! Prof ram 
Plant and Local Applications 

Annual Program Plans— General 

§ 121a.U0 Condition of assistance. 
. In order to receive funds under Part 
B of the Act for any fiscal year, a 
State must submit an annual program 
plan to the Commissioner through its 
State educational agency. 

(20 U.S.C. 1232c(b). 1412. 1413) 

§ 121 a. 1 1 1 Content* of plan. 

Each annual program plan must con- 
tain the provisions required in this 
subpart. 

(20 U.S.C. 1412. 1413. 1232c(b)) 

§121a.lI2 Certification by the State edu- 
cational agency and attorney general. 
Each annual program plan must In- 
clude: 

(a) A certification by the officer of 
the State educational agency author- 
ized to submit the plan that: 
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(1) The plan has been* adopted by 
the State educational agency, and 

(2) The plan is the basis for the op- 
eration and administration of the ac- 
tivities to be carried out in that State 
under Part B of the Act; and 

(b) A certification by the State At- 
torney General or other authorized 
State legal officer that: 

(1) The State educational agency 
has* authority under State law to 
submit the plan and to administer or 
to supervise the administration of the 
plan, and 

(2) All plan provisions are consistent 
with State law. 

(20 U.S.C. 1413(a)) 

§ 121&.1 13 Approval; disapproval. 

(a) The Commissioner shall approve 
any annual program plan which meets 
the requirements of this part and Sub- 
part B of Part 100b of this chapter. 

(b) The Commissioner shall disap- 
prove any annual program plan which 
does not meet those requirements but 
may not finally disapprove a plan 
before giving reasonable notice and an 
opportunity for a hearing to the State 
educational agency. 

(c) The Commissioner shall use the 
procedures set forth in §§ 121a.580-^, 
121a.583 of Subpart E for a hearing 
under this section. 

(20 U.S.C. 1413(c)) 

§ 12U.114 Effective period of annual pro- 
gram plan. 

(a) Each annual program plan is ef- 
fective for a period' from the date it 
becomes effective under § 100b.35 of 
this chapter through the following 
June 30. 

(b) The Commissioner may extend 
the effective period of an annual pro- 
gram plan, on the request of a State, if 
the plan meets the requirements of 
this part and Part B of the Act. 

(20 U.S.C 1413(a). 1232c(b» 

Annual Program Plans— Contents 

§ 121a.l20 Public participation. 

(a) Each annual program plan must 
include procedures which insure that 
the requirements in §§ 121a.280- 
121a.2S4 are met. 

(b) Each annual program plan must 
also include the following: 



(1) A statement describing the meth- 
ods used by the State educational 
agency to provide notice of the public 
hearings on the annual program plan. 
The statement must include: 

(1) A copy of each news release and 
advertisement used to provide notice, 

(ij) A list of the newspapers and 
other media in which the State educa- 
tional agency announced or published 
the notice, and 

(iii) The dates on which the notice 
was announced or published. 

(2) A list of the dates and locations 
of the public hearings on the annual 
program plan. 

(3) A summary of comments received 
by the State educational agency and a 
description of the modifications that 
the State educational agency has 
made in the annual program plan as a 
result of the comments. 

(4) A statement describing the meth- 
ods by which the annual program plan 
will be made publig after its approval 
by the Commissioner. This statement 
must include the information required 
under paragraph (b)(1) of this section. 

(20 U.S.C 1412(7)) 

§ 12la.l21 Right to a free appropriate 
public education. 

(a) Each annual program plan must 
include information which shows that 
the State -has in effect a policy which 
insures that all handicapped children 
have the right to a free appropriate 
public education within the age ranges 
and timelines under § 121a.l22. 

(b) The information must include a 
copy of each State statute, court 
order, State Attorney General opinion, 
and other State document that shows 
the source of the policy. 

(c) The information must show that 
the policy: 

(1) Applies to all public agencies in 
the State: 

(2) Applies to all handicapped chil- 
dren; 

(3) Implements the priorities estab- 
lished under § 121a.l27(a)( 1) of this 
subpart; and 

(4) Establishes timeliness for imple- 
menting the policy, in accordance with 
§ 121a. 122. 

(20 US.C. M12(1)(2)(B).(6), 1413(a)(3)) 
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5121*122 TlmelineM and at»i for free ap- 
propriate public education. 

<a) General Each annual program 
plan must include in detail the policies 
and procedures which the State will 
undertake or has undertaken in order 
to insure that a free appropriate 
public education is available for all 
handicapped children aged three 
through eighteen within the State not 
later than September 1, 1978, and for 
all handicapped children aged three 
through twenty-one within the State 
not later than September 1, 1980. 

(b) Documents relating to timeliness. 
Each annual program plan must in- 
clude a copy of each, statute, court 
order, attorney general decision, an 
other State document which demon- 
strates that the State has established 
timelines in accordance with para- 
graph (a) of this secton. 

(c) Exception. The requirement in 
paragraph (a) of this section does not 
apply to a State with respect to handi- 
capped children aged three, four, five, 
eighteen, nineteen, twenty, or twenty- 
one to the extent that the require- 
ment would be inconsistent with State 
law or practice, or the order of any 
court, respecting public education for 
one or more of those age groups in the 
State. , 

(d) Documents relating to excep- 
tions. Each annual program .Plan 
must: 

(1) Describe in detail the extent to 
which the exception in paragraph (c) 
of this section applies to the State, 
and 

(2) Include a copy of each State law, 
court order, and other document 
which provides a basis for the excep- 
tion. 

(20 U.S.C, 1412<2)<B» 



§121a.l23 Full educational opportunty 
goal. 

Each annual program Plan must in- 
clude in detail the policies and proce- 
dures which the State will undertake, 
or has undertaken, in order to insure 
that the State has a goal of providing 
"full educational opportunity to all 
handicapped children aged birth 
through twenty-one. 



§ 12U.124 

(20U.S.C. 1412<2XA» 

§121a.l24 Pull educational opportunity 
goal—data requirement 
Beginning with school year 1978- 
1979, each annual program plan must 
contain the following information: 

(a) The estimated number of handi- 
capped children who need special edu- 
cation and related services. 

(b) For the current school year: 

(1) The number of handicapped chil- 
dren aged birth through two, who are 
receiving special education and related 
services; and 

(2) The number of handicapped chil- 
dren: 

(i) Who are receiving a free appro- 
priate public education, 

(ii) Who need, but are not receiving 
a free appropriate public education, 

(iii) Who are enrolled in public pri- 
vate institutions who are receiving a 
free appropriate public education, and 

(iv) Who are enrolled in public and 
private institutions and are not receiv- 
ing a free appropriate public educa- 
tion. 

(c) The estimated numbers of handi- 
capped children who are expected to 
receive special education and related 
services during the next school year. 

(d) A description of the basis used to 
determine the data required under 
this section. 

<e) The data required by paragraphs 
<a), (b), and <c) of this section must be 
provided: 

(1) For each disability category 
(except for children aged birth 
through two), and 

<2) For each of the following age 
ranges: birth through tw6, three 
through five, six through seventeen, 
and eighteen through twenty-one* 

(20 U.S.C. 1412(2)(A)) 

Comment In Part B of the Act, the term 
"'disability" is used interchangeably with 
"handicapping condition". For consistency 
In this regulation, a child with a ••disability" 
means a child with one of the impairments 
listed in the definition of "handicapped chil- 
dren" in i 121a.5. if the child needs special 
education because of the impairment. In es- 
sence, there is a continuum of impairments. 
When an Impairment is of such a nature 
that the child needs special education, it is 
referred to as a disability. In these regula- 
tions, and the child Is a "handicapped" 
child. 
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States should note that dataVreQulred 
under this section are not to be transmitted 
to the Commissioner In personally identifi- 
able forr^. OeneraUy, except (or such pur* 
poses as monitoring and auditing, neither 
the States nor the Federal Government 
should have to collect data under this part 
in personally Identifiable form. 

S12U.125 Full educational opportunity 
goal— timetable. 

(a) General requirement Each 
annual program plan must contain a 
detailed timetable for accomplishing 
the goal of providing full educational 
opportunity for all handicapped chil- 
dren. 

(b) Content of timetable. (1) The 
timetable must indicate what percent 
of the total estimated number of 
handicapped children the State ex- 
pects to have full educational opportu- 
nity in each succeeding school year. 

(2) The data required under this 
paragraph must be provided: 

(i) For each disability category 
(except for children aged birth 
through two), and 

(ii) For each of the following age 
ranges: birth through two, three 
through five, six through seventeen, 
and eighteen through twenty-one. 

(20 U.S.C. 1412<2XA)> 

5121a.l26 Full educational opportunity 
goal—facilities, personnel, and terv- 
ices. 

(a) Genera/ requirement Each 
annual program plan must include a 
description of the kind and number of 
facilities, personnel, and services nec- 
essary throughout the State to meet 
the goal of providing full educational 
opportunity for all handicapped chil- 
dren. The State educational agency 
shall include the data required under 
paragraph (b) of this section and 
whatever additional data are necessary 
to meet the requirement. 

(b) Statistical description. Each 
annual program plan must include the 
following data: 

(1) The number of additional special 
class teachers, resource room teachers, 
and Intlnerant or consultant teachers 
needed for each disability category 
and the number of each of these who 
are currently employed in the State. 
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(2) The number of other additional 
personnel needed, and the number 
currently employed .in the 'State, in- 
cluding school psychologists, school 
social workers, occupational thera- 
pists, physical therapists, home-hospi- 
tal teachers, speech-language patholo- 
gists, audiologists, teacher aides, voca- 
tional education teacheis, work study 
coordinators, physical . education / 
teachers, therapeutic recreation spie/' 
cialists, diagnostic personnel, supervi- 
sors, and other instructional and non- 
Instructional staff. 

(3) The total number of personnel 
reported under paragraph (b> (1) and 
(2) of this section, and the salary costs 
of those personnel. 

(4) The number and kind of facilities 
needed for handicapped children and 
the number and kind currently in use 
in the State, including regular classes 
serving handicapped children, self-con- 
tained classes on a regular school 
campus,, resource rooms, private spe- 
cial education day schools, public spe- 
cial education day schools, private spe- 
cial education residential schools, 
public special education residential 
schools, hospital programs, occupa- 
tional therapy facilities, physical ther- 
apy facilities, public sheltered work- 
shops, private sheltered workshops, 
and other types of facilities. 

(5) The total number of transporta- 
tion units needed for handicapped 
children, the number of transporta- 
tion units designed for handicapped 
children which are in use In the State, 
and the number of frandlcapped chil- 
dren who use these units to benefit 
from special education. 

(c) Data categories. The data re* 
quired under paragraph (b) of this sec- 
tion must be provided as follows: 

<1) Estimates for serving all handi- 
capped children who require special 
education and related services, 

(2) Current year data, based pn the 
actual numbers of handicapped chil- 
dren receiving special education and 
related services (as reported under 
Subpart G), and 

(3) Estimates for the next school 
year. 

(d) Rationale. Each annual program 
plan must include a description of the 
means used to determine the number 
and salary costs of personnel. 

(20 U.S.C 1412(2)(A» 
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USlt.127 Priorities 

( a) General requirement Each 
annual program plan must include In- 
formation which shows that: 

(1) The State has established prior- 
ities which meet the requirements 
under f 1 121a.320-121a,324 of Subpart 

C. 

(2) The State priorities meet the ti- 
melines under i 12U.122 of this sub- 
part, and 

(3) The State has made progress in 
meeting those timeliness. 

(b) Child data. (1) Each annual pro- 
gram plan must show the number of 
handicapped children known by the 
State to be in each of the first two pri- 
ority groups named in §§ 121a.321 of 
Subpart C: 

* (I) By disability category, and 

<ii) By the age ranges in 
§ 121a.l24<e) (2) of this subpart. 

(c) Activities and resources. Each 
annual program plan must show for 
each of the first two priority groups: 

d) The programs, services, and ac- 
tivities that are being carried out in 
the State. 

I - X2) The Federal, State, and local re- 
/ sources that have been committed 
\ during the current school year, and 
( 3j The programs, services, activities. 

and resources that are to be provided 

during the next school year. 

(20 U.S.C. M12(3)) 

§ 121a.l28 Identification, location, and 
evaluation of handicapped children, 
(a) General requirement Each 
annual program plan must include in 
detail the policies and procedures 
which the State will undertake or has 
undertaken to Insurcthat: 

(1) All children who are handi- 
- capped, regardless of the severity of 

their handicap, and who are in need of 
special education and related services 
are Identified, located, and evaluated; 
and 

(2) A practical method is developed 
and implemented to determine which 
children are currently receiving 
needed special education and related 
services and which children are not 
currently receiving needed special edu- 
cation and related services. 
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(b) Information. Each annual pro- 
gram plan must: 

(1) Designate the State agency (if 
other than the State educational 
agency) responsible for coordinating 
the planning and implementation of 
the policies and procedures jinder 
paragraph (a) of this section; 

(2) Name each agency that partici- 
pates in the planning and implementa- 
tion- and describe the nature and 
extent of its participation; 

(3) Describe the extent to which: 

(i) The activities described in para- 
graph (a) of this section have been 
achieved under the current annual 
program plan, and 

(11) The resources named for these 
activities in that plan have been used; 

(4) Describe each type of activity to 
be carried out during the next school 
year, including the role of the agency 
named under paragraph (bXl) of this 
section, timelines for completing those 
activities, resources that will be used, 
and expected outcomes; 

(5) Describe how the policies and 
procedures under paragraph (a) of this 
section will be monitored to insure 
that the State education^ agency ob- 
tains: t 

(1) The number of handicapped chil- 
dren within each disability category 
that have been identified, located, and 
evaluated, and 

(ii) Information adequate to evalu- 
ate the effectiveness of those policies 
and procedures; and 

(6) Describe the method the State 
uses to determine which children are 
currently receiving special education 
and related 'services and which chil- 
dren are not receiving special educa- 
tion and related services. 

(20U.S.C. 1412<2XC» 

Comment. The State is responsible for in- 
surlng that all handicapped children are 
Identified, located, and evaluated. Including 
children uY ail public and private agencies 
and institutions in the State. Collection and 
use of data are subject to the confidentiality 
requirements in §§ 121a.560-121a.576. 
* 

§ 121a.l29 Confidentiality of personally 
identifiable information. 
<a) Each annual program plan must 
Include in detail the policies and pro- 
cedures which the State will under- 
take .or has undertaken in order to 
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insure the protection of the confiden- 
tiality of any personally identifiable 
information collected, used, or main- 
tained under this part 

(b) The Commissioner shall use the 
criteria in §| 121a.560-121a.576 of Sub- 
part E to evaluate the policies and pro- 
cedures of the State under paragraph 
(a) of this section. 

(20 U.S.C. 1412(2)(D); 1417(c)) 

Comment The confidentiality refutations 
were published In the Federal Register In 
final form on February 27, 1976 (41 FR 
5603-6510), and met the requirements of 
Part B of the Act. as amended by Pub. L 
94-142. Those regulations are Incorporated 
in 1 121a.560-121a.576 of Subpart E. 

§121a.l30 Individualized education pro* 
grams. 

(a) Each annual program plan must 
include information .which shows that 
each public agency in the State main- 
tains records of the individualized edu- 
cation program for each handicapped 
child, and each public agency estab- 
lishes, reviews, and revises each pro- 
gram as provided in Subpart C. 

(b) Eich annuel program plan must 
include: 

(1) A copy of each State statute, 
policy, and standard that regulates the 
manner in which individualized educa- 
tion programs are developed, imple- 
mented, reviewed, and revised, and 

(2) The procedures which the State 
educational agency follows in monitor- 
ing and evaluating those programs. 

(20 U.S.C. 1412(4)) 

§ 121a.!31 Procedural safeguards. 

Each annual program plan must in- 
clude procedural safeguards which 
insure that the requirements in 
§§ 121a.500-121a.514 of Subpart E are 
met. 

(20 U.S.C. 1412(5)(A)) 

§ 121a.l32 Least restrictive environment. 

(a) Each annual program plan must 
include procedures which insure that 
the requirements in '§§ 121a.550- 
121a.556 of Subpart E are met. 

(b) Each annual program plan must 
include the following information: 

(1) The number of handicapped chil- 
dren in the State, within each disabil- 
ity category, who are participating in 



regular education programs, consistent 
with If 121a.550-121a.556 of Subpart 
E. 

(2) The number of handicapped chil- 
dren who are in separate classes or 
separate school facilities, or who are 
otherwise removed from the regular 
education environment. 

(20U.S.C. 1412(5)(B)) 

§ 121sl133 Protection in evaluation proce- 
dures. 

Each annual program plan must in- 
clude procedures which insure that 
the requirements in |$ 121a.53p- 
121a.534 of Subpart E are met. 

(10 U.S.C. 1412(5X0) 

§121m.l34 RenponnibiHty of State educa- 
tional aKcncy for all educational pro- 
grama. 

(a) Each annual program plan must 
include information which shows that 
the requirements In § 121a.60O of Sub- 
part P are met. 

(b) The information under para- 
graph (a) of this section must include 
a copy of each State statute. State reg- 
ulation, signed agreement between re-* 
spective agency officials, and any 
other document that shows compli- 
ance with that paragraph. 

(20 U.S.C. 1412(G)) 

§ 121sul35 Monitoring procedures. 

Each annual program plan must in- 
clude information which shows that 
the requirements in § 121a.601 and 
§ 121a.602 of Subpart P are met. 

(20 U.S.C. 1412(G)) 

§ 121&.136 Implementation procedure*— 
State educational agency. 
Each annua) program plan must de- 
scribe the procedures the State educa- 
tional agency follows to inform each 
public agency of its responsibility for 
insuring effective implementation of 
/ procedural safeguards for the handi- 
capped children served by that public 
agency. 

(20U.S.C. 1412(G)) 

§ 121a. 137 Procedures for consultation. 

Each annual program plan must in- 
clude an assurance that in carrying 
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out the requirements of sect 'on 612 of 
the Act. procedures are established for 
coaiul^ation with individuals Involved 
in or concerned with the education 1 ^ 
handicapped children. includinK 
Ik dlcappcd individuals and parents 
of handicapped children. 

(20 U.S.C. M12(7)(A)) 

§ 121aul3H Other Federal programs. 

Each annual program plan must pro- 
vldeHhat programs and procedures are 
established to insure that funds re- 
ceived by the State or any public 
agency in the State- under any other 
Federal program, including section 121 
of the Elementary and Secondary 
Education Act of 1965 (20 U.S.C. 241e- 
2), section 305(b)(8) of that Act (20 
U.S.C. 844a(b)(8)) or Title IV-C of 
that Act (20 U.S.C. 1831), and section 
110(a) of the Vocational Education Act 
of 1963. under which there is specific 
authority for assistance for the educa- 
tion of handicapped children, are used 
by the State, or any public agency in 
the State, only in a manner consistent 
with the goal of providing free appro- 
priate public education for all handi- 
capped children, except that nothing 
in this section limits the specific re- 
quirements of the laws governing 
those Federal programs. 

(20 U.S.C. 1413(a)(2» 

§121n.139 Comprehensive syntem of per- 
sonnel development. 
Each annual program plan must in- 
clude the material required under 
12Ui.380-121a.'387 of Subpart C. 

(20 US.C. 1413(a)(3)) 

§ I2la.no Private schools. 

Each annual program plan must in- 
clude policies and procedures which 
insure that the requirements of Sub- 
part D are met. 

(20 U.S.C. H13(lO(4>> 

§12la.l41 Recovery of funds for misclas- 
silled children. 
Each annual program plan must in- 
clude policies and procedures which 
insure that the State seeks to recover 
any funds provided under Part B of 
the Act for services to a child who is 
determined to be erroneously class!- 



fled as' eligible to be counted under 
section 611 (a) or (d) of the Act. 

(20 U.S.C. 1413(a)(5)) 

§12la.M2 Control of funds and property. 

Each annual program plan must pro- 
vide assurance satisfactory to the 
Commissioner that the control of 
funds provided under Part B of the 
Act, and title to property acquired 
with those funds, is in a public agency 
for the uses and purposes provided in 
this part, and that a public agency ad- 
ministers the funds and property. 

(20U.S.C. 1413(a)(6)) 

§ 12U.143 Records. 

Each annual program plan must pro- 
vide for keeping records and affording 
access to those records, as the Com- 
missioner may find necessary to assure 
the^ correctness and verification of re- 
ports and of proper disbursement of 
funds provided under Part B of the 
Act. 

(20U.S.C, 1413(a)(7)(B)) 

§ 12U.144 Hearing on application. 

Each annual program plan must in- 
clude procedures to insure that the 
State educational agency does not 
take any final action with respect to 
an application submitted by a local 
educational agency before giving the 
local educational agency reasonable 
notice and an opportunity for a hear- 
ing. 

(20 U.S.C 1413(a)(8)) 

§ I2U.U5 Prohibition of commingling. 

Each annual program plan must pro- 
vide assurance satisfactory to the 
Commissioner that funds provided 
under Part B of the Act are not com- 
mingled with State funds. 
(20 U.S.C. 1413(a)(9)) 

Comment. This assurance is satisfied by 
the use of a separate accounting system 
that Includes an "audit trail" of the expend- 
iture of the Part B funds. Separate bank ac- 
counts are not required. (See 45 CFR 100b. 
Subpart F (Cash Depositories)) 

§ 121a. 1 16 Annual evaluation. 

Each annual program plan must in- 
clude procedures for evaluation at 
least annually of the effectivesness of 
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programs in meeting the educational 
needs of handicapped children, includ- 
ing evaluation of individualized educa- 
tion programs. 

(20 U£.C. M13<aXll» 

f!21a.U7 State advisory panel. 

Each annual program plan must pro- 
vide that the requirements of 
H 121a.650-121a.653 of Subpart P are 
met. 

(20 U.S.C. 14i3(aXl2)) 

§ 121a.l48 Policies and procedures for use 
of Part B funds. 

Each annual program plan must set 
forth policies and procedures designed 
to insure that funds paid to the State 
under Part B of the Act are spent in 
accordance with the provisions of Part 
B, with particular attention given to 
sections 611(b), 6l^<c), 611(d), 612(2). 
and 612(3) of the Act 

(20 U.S.C. 1413<aKl)> 

§121a.l49 Description of use of Part B 
funds. 

(a) State allocation. Each annual 
program plan must include the follow- 
ing information about the State's use 
of funds under $ 12ia.370 of Subpart C 
and § 121a.620 of Subpart P: 

(1) A list of administrative positions, 
and a description of duties for each 
person whose salary is paid in whele 
or in part with those funds, 

(2) For each position, the percentage 
of salary paid with those funds, 

(3) A description of each administra- 
tive activity the State educational 
agency will carry out during the next 
school year with those funds. 

(4) A description of eaoh direct serv- 
ice and each support service which the 
State educational agency will provide 
during the next school year with those 
funds, and the activities the State ad- 
visory panel will undertake during 
that period with those funds. 

(b) Local educational agency alloca- 
tion. Each annual program plan must 
include: 

(1) An estimate of the number and 
percent of local educational agencies 
in the State which will receive an allo- 
cation under this part (ot)ier than 
local educational agencies which 
submit a consolidated application), 



(2) An estimate of the number of 
local educational agencies which will 
receive an allocation under a consoli- 
dated application, 

(3) An estimate of the number of 
consolidated applications and the 
average number of local ecucational 
agencies per application, and 

(4) A description of direct services 
the State educational agency will pro- 
vide under f 121a.360 of Subpart C. 

(20UJS.C. 1232c(b>UXB)(ii)) 

§ 121&150 Nondiscrimination and employ- 
ment of handicapped individuals. 

(a) fiach annual program plan must 
include an assurance that the program 
assisted under Part B of the Act will 
be operated in compliance with Title 
45 of the Code of Federal Regulations 
Part 84 (Nondiscrimination on the 
Basis of Handicap in Programs and 
Activities Receiving or Benefitting 
from Federal Financial Assistance). 
The State educational agency may in- 
corporate this assurance by reference 
If It has already been filed wijth the 
Department of Health, Educatifan, and 
Welfare. 

(b) The assurance under paragraph 
(a) of this section covers, among other 
things, the specific requirement on 
employment of handicapped individ- 
uals under section 606 of the Act, 
which states: 

The Secretary shall assure that each re- 
cipient of assistance under this Act shall 
make positive efforts to employ and advance 
In employment qualified handicapped- Indi- 
viduals in programs assisted under this Act. 

(20 l!.aC. 1405; 29 U.S.C. 794) 

§l21a.l51 Additional information if the 
State educational agency provides 
direct •ervicea. 

If a State educational agency pro- 
vides free appropriate public educa- 
tion for handicapped children or pro. 
vldes them with direct services, its 
annual program plan must include the 
information required under 
§§ 121a.226-121a.228, 12U.231. and 
12U.235. 

(20 U.S.C. 1413(b)) 
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Local Educational Aoehcy • 
Affucatiows— General 

§ 121a.!M Submission of application. 

In order to receive payments under. 
Part B of the Act for any fiscal year a 
local educational agency must submit 
an application to the State education- 
al agency. 

(20 U.8.C. 1414(a)) 

9 121*181 RtiponiibMltie* of State educa- 
tional agency. 
Each State educational agency shall 
establish the procedures and format 
which a local educational agency uses 
In preparing and submitting its appli- 
cation. 

<20 U.S.C. 1414(a)) 

5 121a.l82 The excess cost requirement 

A local educational agency may only 
use funds under Part B of the Act for 
the excess costs of providing special 
education and related services for 
handicapped children. 

(20 U.S.C. 1414 (a)(1), (aX2)(B)(D) 

§ 121a-183 Meeting the excess cost require- 
ment 

(a) A local educational agency meets 
the excess cost requirement if it has 
on the average spent at least the 
amour** determined under $ 121a.l84 
for the education of each of its handi- 
capped children. This amount may not 
include capital outlay or debt service. 

(b) Each local educational agency 
must keep records adequate to show 
that it has met the excess cost require- 
ment. 

(20 U.S.C. 1402(20): 1414(a)(1)) ' 

Comment The excess cost requirement 
means that the local educational agency 
must spend a certain minimum amount for 
the education of Its handicapped children 
before Part B funds are used. This Insures 
that children served with Part B funds have 
at least the same average amount spent on 
them, from sources other than Part B, as do 
the children in the school district taken as a 
whole. 

The minimum amount that must be spent 
for the education of handicapped children is 
computed under a statutory formula. Sec- 
tion 121a. 184 Implements this formula and 
gives a step-by»step method to determine 
the minimum, amount. Excess costs are 



those costs of special education and related 
services which exceed the minimum 
amount. Therefore, If a local educational 
agency can show that It has (on the aver- 
age) spent the minimum amount for the 
education of each of IU handicapped chil- 
dren, It has met the excess cost require- 
ment, and all additional costs are excess 
costs. Part B funds can then be used to pay 
for these additional costs, subject to the 
other requirement* of Part B (priorities, 
etc.). In the "Comment" under section 
121a.X84, there Is an example of how the 
minimum amount Is computed, 

§12!a.i84 Excess costs— computation of 
minimum amount. 

The minimum average amount a 
local educational agency must spend 
under i 121a. 183 for the education of 
each of its handicapped children is 
computed as follows' 

(a) Add all expenditures of the local 
educational agency in the preceding 
school year, except capital outlay and 
debt service: 

(1) For elementary school students, 
if the handicapped child is an elemen- 
tary school student, or 

(2) For secondary school students, If 
the handicapped child is a secondary 
school student. 

(b) From this amount, subtract the 
total of the following amounts spent 
for elementary school students or for 
secondary school students, as the case 
may be: 

(1) Amounts the agency spent in the 
preceding school year from funds 
awarded under Fart B of the Act and 
Titles I and VII of the Elementary and 
Secondary Education Act of 1965, and 

(2) Amounts from State and local 
funds which the agency spent in the 
preceding school year for: 

(i) Programs for handicapped chil- 
dren. 

(ID Programs to meet the special 
educat'onal needs of educationally de- 
prived children, and 

(Hi) Programs of bilingual education 
for children with limited English- 
speaking ability. 

(c) Divide the result under para- 
graph (b) of this section by the aver- 
age number of students enrolled In the 
agency in the preceding school year: 

(1) In its elementary schools, if the 
handicapped child is an elementary 
school student, or 
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(2) In its secondary schools, if the 
handicapped child is a secondary 
school student. 

(20 U.S.C. 1414(aMl)) 

Comment The following Is t>n example of 
how a local educational agency might com* 
pute the average minimum amount It must 
spend for the education of each of its handi- 
capped children, under 1 121a.l83. This ex- 
ample follows the formula in I Hla.184. 
Under the statute and regulations, the local 
educational agency must make one compu- 
tation for handicapped children in its ele- 
mentary schools and a separate computa- 
tion for handicapped children in Its second* 
ary schools. The computation for handi- 
capped elementary school students would be 
done as follows: 

a. First, the local educational agency must 
determine its total amount of expenditures 
for elementary school students from all 
sources—local. State, and Federal (including 
Part B>— in the preceding school year. Only 
capital outlay and debt service are excluded. 

Example: A local educational agency spent 
the following amounts last year for elemen- 
tary school students (Including its handi- 
capped elementary school students): 

( 1 ) From tocaJ tw funds S2.7SO.000 

(2) From Stata funds 7.000.000 

(3) From FadaraJ funds .. . 750.000 



10,500.000 

Of this, total. $500,000 was for capital 
outlay and debt service relating to the edu- 
cation of elementary school students. This 
must be subtracted from total expenditures: 

S 10,500,000 

*K -500.000 



Total Kptndrtures fo* e*sm»nt»cy 
jchoo* studarrt* (ttss capta) outfsy 
and dtbt mkyics) ~ 1 0.000.000 

b. Next, the local educational agency must 
subtract amounts spent for: 

(1) Programs for handicapped children: 

(2) Programs to meet the special edu- 
caional needs of educationally deprived chil- 
dren: and 

(3) Programs' of bilingual education for 
children with limited English-speaking abili- 
ty. • 

These are funds which the local edca- 
tional agency actually spent, not funds re* 
ceived last year but carried over for the cur- 
rent school year. 

Example: The local educational agency 
spent the following amounts for elementary 
school students last year: 

(1) From funds uod* Tttfe I o< tha^Elamartta/y 
and Secondary Education Act ol\$«5 $300,000 

(?) From a ftptoai Staia program lor aduca- 
bonatty dapnvod Cf»k*sn 200.000 

(3) From a grunt under Part 8 200.000 



(') From Staia furrts to tna aducafton of 

handeappad cttdrati 500.000 

(S) From a froeafyfundad program to hand*, 

cappad cNWron . . . 250.000 

($) From a grant for » frfcngual aduccbon pro- 
gram undar Trtfc VSt of tha Elamantary and 

Sacondary Education Act of 1965 , 150.000 



Total ■ 1.000.000 

(A local educational agency would also in* 
elude any other funds it spent from Federal, 
State, or local sources for the three basic 
purposes: handicapped children, education- 
ally deprived children, and bilingual educa- 
tion for children with limited English-speak- 
ing ability.) 

This amount Is subtracted from the local 
educational agency's total expenditure for 
elementary school students computed 
above: 

$10,000,000 
-1. 6O0.000 



8.400.000 

u. The local educational agency next must 
divide by the average number of students 
enrolled in the elementary schools of the 
afcency last year (including Its handicapped 
students). 

Example: last year, an average of 7,000 
students were enrolled in the agency's ele- 
mentary schools. This must be divided Into 
the amount computed under -the above 
paragraph: 

$8,400,000/7,000 studentSwIl^OO/student, 

This figure is In the minimum amount the 
local educational agency must spend (on the 
average) for the education of each of its 
htndlcapp^i students. Funds under Part B 
may be used only for costs over and above 
this minimum. In this example, if the local 
- educational agency has 100 handicapped 
elementary school students, It must keep 
records adequate to show that It has spent 
at least $120,000 for the education of those 
students (100 students times $l,200/stu- 
dent), not IncludlnR capital outlay and debt 
service. 

This $120,000 may come from any funds 
except funds under Part B, subject to any 
legal requirements that govern the use of 
those other funds. 

If the local educational agency has handi- 
capped secondary school students, it must 
do the same computation for them. Howev- 
er the amounts used In the computation 
would be those the local educational agency 
spent last year for the education* of second* 
ary school students, rather than for elemen- 
tary school students. 

§ i21*.185 Computation of excess costs— 
conftoUdated application, 

The minimum average amount 
under § 121a.l83 where two or more 



67 



App. ' B-64 



local educational agencies submit a 
consolidated application, is the aver- 
age of* the combined minimum average 
amounts determined under i 12U.184 
in those agencies for elementary or 
secondary school students, as the case 
may be, 

(20 U.S.C. 1414(a)(1)) 

§ 121*186 Exceiw co*ta— limitation on use 
of Part B funds. 

(a) The excess cost requirement pre- 
vents a local educational agency from 
using funds provided under Part B of 
the Act to pay for all of the costs di- 
rectly attributable to the education of 
a handicapped child, subject to para- 
graph (b) of this section. 

(b) The excess cost requirement does 
not prevent a local educational agency 
from using Part B funds to pay for all 
of the costs directly attributable to 
the education of a handicapped child 
in any of the age ranges three, four, 
five, eighteen, nineteen, twenty, or 
twenty-one. if no local or State funds 
are available for non-handicapped 
children in that age range. However, 
the local educational agency must 
comply with the non-supplanting and 
other requlrements^of this part in pro- 
viding the education and services. 

(20U.S.C H02(20>: 1414(a)(1)) 

§ 12ta.l90 Consolidated applications. 

(a) Voluntary applications, Local 
educational agencies may submit a 
consolidated application for payments 
under Part B of the Act. 

(b) Required applications, A State 
educational agency may require local 
educational agencies to submit a con- 
solidated application for payments 
under Part B of the Act if the State 
educational agency determines that an 
individual application submitted by a 
local educational agency will be disap- 
proved because: 

(1) The agency's entitlement is less 
than the $7,500 minimum required by 
section 611(c)(4)(A)(i) of the Act 
( § 12 la.360(a)( 1 > of Subpart C); or 

(2> The agency Is unable to establish 
and maintain programs of sufficient 
size and scope to effectively meet the 
educational needs of handicapped chil- 
dren. 



§ 1210.193 

j 

(c) Size and scope of program The 
State educational agency shall estab- 
lish standards and procedures for de- 
terminations under paragraph (b)(2) 
of this section. $ 

(20 U.S.C. 1414(c)(1)) 

§ 121a.ftl Payment* under consolidated 
applications. 

In any case in which a consolidated 
application is approved by the State 
.educational agency, the payments to 
' the participating local educational 
agencies must be equal to the sum of 
^Ih^entitlements of the separate local 
educational agencies. *s 

(20 U.S.C. 1414(C)(2)(A)) 

§ I21a.l92 State regulation of consolidated 
applications. 

(a) The State educational agency 
shall issue regulations with respect to 
consolidated applications submitted 
under this part. 

(b) The State educational agency's 
regulations must: 

(1) Be consistent with section 612 
(l)-(7) and section 613(a) of the Act. 
and 

(2) Provide participating local educa- 
tional agencies with Joint responsibil- 
itfes for implementing programs re- 
ceiving payments under this part. 

(20U.S.C 1414(c)(2)(B)) 

(c) If an intermediate educational 
unit is required under State law to 
carry out this part, the Joint responsi- 
bilities given to local educational agen- 
cies under paragraph (b)(2) of this sec- 
tion do not apply to the administra- 
tion and disbursement of any pay- 
ments received by the Intermediate 
educational unit. Those administrative 
responsibilities must be carried out ex- 
clusively by the intermediate educa- 
tional unit. 

(20U.SC. 1414(C)(2)(C)) 

§121a.l93 State educational agency ap- 
proval: disapproval, 
(a) Approval A State educational 
agency shall approve an application 
submitted by a local educational 
agency if the State educational agency 
determines that the application meets 
the requirements under §5 I21a.220- 
121a.240. However, the State educa- 
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tional agency may not approve any ap- 
plication until the Commissioner ap- 
prove* 1U annual program plan for the 
school year covered by the application. 

(b) Disapproval The State educa- 
tional agency shall disapprove an ap- 
plication If the State educational 
agency determines that the applica- 
tion does not meet a requirement 
under i§ 121a.220-121a.240. 

(20U.S.C. 1414(bXl» 

(c) In carrying out its functions 
under this section, each suite educa- 
tional agency shall consider any deci- 
sion resulting from a hearing under 
Hl21a.509-121a.513 of Subpart* E 
which is adverse to the local educa- 
tional agency involved in the decision. 

(20U.S.C. 14l4(bM3» 

$121*194 Withholding. 

(a) If a State educational agency, 
after giving reasonable notice .and an 
opportunity for a hearing to a local 
educational agency, decides thkt the 
local educational agency in th£ admin- 
istration of an application approved by 
the State educational agency has 
failed to pomply with any requirement 
in the application, the State educa- 
tional agfency, after .giving notice to 
the local educational* agency, shall: 

(1) 'Make no furtfier payments to the 
Ideal educational agency until the 
State educational agency is satisfied 
that there is no longer»any failure to 
ccmply with the requirement; or 

(2) Consider its decision in its review 
of any application made by the local 
educational agency under § 121a.l80; 

/3JOr both. 

<t>) Any local educational agency re- 
ceiving a notice from a State educa- 
tional agency under paragraph (a) of 
this section is subject to the public 
notice provision in § 121a.592. 

(20U.S.C. 1414(b)(2)) 

Local Educational Agency 
Applications— Contents 

§ 121*220 Child identification. 

Each appllcatfon must Include proce- 
dures which injure that all children 
residing wit-hln the Jurisdiction of the 
local educational agency who are 
handicapped, regardless of the sever- 
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ity of their handicap, and who are in 
need of special education and related 
services are identified, located, and 
evaluated, including a practical 
method of determining which children 
are currently receiving needed special 
education and related services and 
which children are not currently re- 
ceiving needed special education and 
related services. 

W U.S.C.\l4H(a)UXA>) 

Comment' The local educational agency is 
responsible for Insuring that aU handi- 
capped children within its Jurisdiction are 
identified, locate^ and evaluated, including . 
children In al! ^public and private agencies 
and institutions within that Jurisdiction. 
Collection and use of data are subject to the - 
confidentiality requirements in !§ 12U.560- 
121a.576 of Subpart E. 

§ 12111*221 Confidentiality of personally 
identifiable information. 

Each application must include poll* 
cies and procedures which insure that 
the. criteria in H121a.560-121a.574 of 
Subpart E are met. 

(20U.S.C. 141$(aXl)(B)) 

§ 121a.222 Full educational opportunitiy 
goal; tjmetable; 

Each- application must: (a) Include a 
goal of providing full educational op- 
portunity to all handicapped children, 
aged birth through 21, and 

(b) Include a detailed 'timetable for 
accomplishing the goal. 

(20 U.S.C. 1414(a)(1) (C). (D)) 

§ I21a.223 Facilities, personnel, and serv< 
ices. 

■> Each application must provide a de- 
scription of the kind and number of 
facilities, personnel, and services nec : . 
essary to ir^t the goal in § 121a^222, 

(20US.C. 14H(a)(l)(E)) 

§ 121a.224 Personnel development. 

Each application must include proce- 
dures for the implementation and use 
of the comprehensive system of per- 
sonnel development established by the 
State educational agency under 
§ 121a.l40. 

(20 U.S.C. Ul4(a)(l)(C)(i)) 
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9 121«.225 Priorities. 

Each application must Include prior- 
ities which meet the requirements of 
H 121a.320-121a.324. 

(20 U.S.C. 1414(aMl)(CMiD) 

§ 121a.22t Parent Involvement. 

Each application must include proce- 
dures to insure that, in meeting the 
goal under i 121a.222, the local educa- 
tional agency makes provision for par- 
ticipation of and ' consultation with 
parents or guardians of handicapped 
children. 

(20 U.S.C. 14M(a)(l>(CXiii)) 

§121a.227 Participation in regular educa- 
tion programi. 

(a) Each application must Include 
procedures to insure that to the maxi- 
mum extent practicable, and consist- 
ent with §5 1212a.550-121a.553 of Sub- 
part E, the local educational ageno 
provides special services to enable 
handicapped children to participate in 
regular educational programs. 

(b) Each application must describe: * 

(1) The types of alternative place- 
ments that are available for handi- 
capped children, and 

(2) The number of handicapped chil- 
dren within each disability category 
who are served in each type of place- 
ment. 

(20U.SC 1414(a)UNC)(iv» 

§ 121a.228 Public control of funds. 

Each application must provide assur- 
ance satisfactory to the State educa- 
tional agency that control of funds 
provided under Part B of the Act and 
title to property acquired with those 
funds, is In a public agency for the 
uses and purposes under this part, and 
that a public agency administers the 
funds and property. 
(20 USC. 1414(a)(2)(A)) 

§121a.229 Excenncost. 

Each application must provide assur- 
ance satisfactory to the State educa- 
tional agency that the local education- 
al agency uses funds provided under 
Part B of the Act only for costs which 
exceed the amount computed under 
§ 121a.l84 and which are directly at- 



tributable to the education of handi- 
capped children. 

(20U.S.C. 1414(a)(2)(B)) 

§ 121a.230 Ncntupplantinf. 

(a) Each application must provide 
assurance satisfactory to the State 
educational agency that the local edu- 
cational agency uses' funds provided 
under Part B of the Act to supplement 
and, to the extent practicable, increase 
the level of State and local funds ex- 
pended for the education of handi- 
capped children, and in no caae to sup- 
plant those State and local funds. 

(b) To meet the requirement in para- 
graph (a) of this section: 

(1) The total amount or average per 
capita amount of State and local 
school funds budgeted by the local 
educational agency for expenditures hi 
the current fiscal year for the educa- 
tion of handicapped children must be 
at least equal to the total amount or 
average per capita amount , of State 
-nd local school funds, actually ex- 
pended for the education of handi- 
capped children in the most recent 
preceding fiscal year jfor which the in- 
formation is available. Allowance may 
be made for: 

(I) Decreases in enrollment of handi- 
capped children; and 

(ii) Unusually large amounts of 
funds expended for such long-term 
purposes as the acquisition of equip- 
ment and the construction of school 
faculties; and 

<2) The local educational agency 
must not use Part B *unds to displace 
State or local funds ior any particular 
cost. 

(20 U.S.C. 1414(a)(2)(B)) 

CommtnL Under statutes such as Title I 
of the Elementary and Secondary Educa- 
tion Act of 1965. as amended, the require- 
ment Is to not supplant funds that "would" 
have been expended if the Federal funds 
were not available. The requirement under 
Part B. however, is to not supplant funds 
which have been -expended." This use pf 
the post tense suggests that the funds re. 
ferred to are those which the State or local 
agency actually spent at some time before 
the use of the Part B funds. Therefore, in 
Judging compliance w^r^his requirement, 
the Commissioner looks to see If Part B 
funds are used for any costs which were pre- 
vtously paid for with State or local funds 
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The nonsupplanting requirement prohib- 
it! a local ' educational agency from iup* 
planting SUte and local funds with Part B 
funds on either an ag irefate basis or for a 
given expenditure. This meam that if an 
LEA spent $100,000 for special education in 
FY 1977. It must budget at least $100,000 in 
FY 1978. unless one of the conditions in 
1 121a,230<b)U) applies. 

Whether a local educational agency sup- 
plants with respect to a particular cost 
would depend on the circumstances of the 
expenditure. For example, if a teacher's 
salary has been switched from local funding 
to Part B funding, this would appear to be 
supplanting. However. If that teacher was 
staking over a different position (such as a 
resource room teacher, for example). It 
would not be supplanting. Moreover, it 
might be important to consider whether the 
particular action of a local educational 
agency led to an increase in services for 
handicapped children over that which previ- 
ously existed. The intent of the requirement 
Is to insure that Part B funds are used to In- 
crease SUte and local efforts and are not 
used to take their place. Compliance would 
be Judged with this aim in mind. The sup- 
planting requirement U not Intended to In- 
hibit better services to handicapped chil- 
dren. 

§ 121a.231 Comparable services. 

(a) Each application must provide 
assurance satisfactory to the State 
educational agency that the local edu- 
cational agency meets the require- 
ments of this section. 

<b) A local educational agency may 
not use funds under Part B of the Act> 
to provide services to handicapped 
children unless the agency uses State 
and local funds to provide services to 
those children which, taken as a 
whole are at least comparable to serv- 
ices provided to other handicapped 
children in that local educational 
agency. 

(c) Each local educational agency 
shall maintain records which show 
that the agency meets the require- 
ment In paragraph (b) of this section. 

(20 U.&C. 14M(a)<2)(C» 

Comment Under the "comparability" re- 
quirement. If State and local funds are used 
to provide certain services, those services 
must be provided with State and local funds 
to all handicapped children in the local edu- 
cational agency who need them. Part B 
funds may then be used to supplement ex* 
lsting services, or to provide additional serv- 
ices to meet special needs. This, of course, is 
subject to the other requirements of the 



Act, including the priorities under 
II 121a.320-121a.324. 

|l21a^2 Information— reports. * 

Each application must provide that 
the local educational agency furnishes 
Information (which, In the case of re- 
ports relating to performance, is In ac- 
cordance with specific performance 
criteria developed by the local educa- 
tional agency and related to program 
objectives) as may be .necessary to 
enable the State educational agency to 
perform its duties under this part, in- 
cluding information relating to the 
educational achievement of handi- 
capped children participating in the 
local educational agency's programs 
for handicapped children. 
(20U.S.C. 1414(a)(3)(A)) 

9l21aJ33 Records* 

Each application must provide that 
the local educational agency keeps 
such records, and affords access to 
those records, as the State educational 
agency may find necessary to insure 
the correctness and verification of the 
information that the local educational 
agency furnishes under § 121a.232. 

(20U.S.C. 1414(a)(3)(B)) 
, § 121a,234 Public participation. 

(a) Each application must: 
(1) Provide for making the applica- 
tion and all documents related to the 
application available to parents and 
the general public; and 

<2) Provide that all evaluations and 
reports required under § 121a.232 are 
public Information. 

(b) in implementing the requirement 
in paragraph (a)(1). the local educa- 
tional agency shall use methods for 
public participation within its jurisdic- 
tion which are comparable to those re- 

y ; ^Wed In }} 121a.280-121a.284 of this 
v subpart. However, the local education- 
al agency is not required to hold 
pu$ic hearings. 

<20tJ;S.C. 14M(a)<4)) 

§ 12U.235 Individualized education pro- 
(rram. 

Each application must Include proce- 
dures to assure that the local educa- 
tional agency complies with 
§§ 121a.34(M21a.349 of Subpart C. 

(20U.S.C. 1414(a)(5)) 



n 



App. B-68 



Chapter I — Offk* *f Education 



§ 121a.2«3 



JlZlatH tocttl policies consistent with 
statute. 

Each application must provide assur- 
ance satisfactory to the State educa- 
tional agency that all policies and pro- 
grains which the local educational 
agency establishes and administers are 
consistent with section 612 (1M7) and 
section 613(a) of the Act. 

(20 U.S.C. 1414(a)(0)) 

§ 121*237 Procedural safeguards. 

Each application must provide assur- 
ance satisfactory to the State educa- 
tional agency that the local education- 
al agency has procedural safeguards 
which meet the requirements of 
§§ 121a.500-121a.514 of Subpart E. 

(20 U.S.C. 1414<aM7» 

§ 121<v238 Use of Part B funds. 

Each application must describe how 
the local educational agency will use 
the funds under Part B of the Act 
during the next school year. 

(20 U.S.C. 1414(a)) 

§ 121a.239 Nondiscrimination and employ- 
ment of handicapped individuals. 

(a) Each application must include an 
assurance that the program assisted 
under Part B of the Act will be operat- 
ed in compliance with Title 45 of the 
Code of Federal Regulations Part 84 
(Nondiscrimination on the Basis of 
Handicap in Programs and Activities 
receiving or Benefitting from Federal 
Financial Assistance). The local educa- 
tional agency may incorporate this as- 
surance by reference if it has already 
been filed with the Department of 
Health. Education, and Welfare. 

(b) The assur under paragraph 
(a) of this sectioi nrers. among other 
things, the specific requirement on 
employment of handicapped individ- 
uals under section 606 of the Act. 
which states: 

The Secretary shall assure that each re 
ctpient of assistance under this Act shall 
make positive efforts to employ and advance 
in employment qualified handicapped lndl* 
viduals In programs assisted under this Act. 

(20 USC 1405. 29 USX? 794) 



$121a.240 Other requirement* 

Each local application must include 
additional procedures and information 
which the State educational agency 
may require in order to meet the State 
annual program plan requirements 
under Si 121a.120-121a.151. 

(20 U.S.C. 1414(a)(6)) 

Application from Secretary of 
Interior * 

§ 121su260 Submission of annual applica- 
tion; approval. 

In order to receive payments under 
this part, the Secretary of Interior 
shall submit an annual application 
which: 

(a) Meets applicable requirements of 
section 614(a) of the Act; 

(b) Includes monitoring procedures 
which are consistent with § 121a.601; 
and 

(c) Includes other material as agreed 
to by the Commissioner and the Secre- 
tary of Interior 

(20 U.S.C. 1411(f)) 

§ 121a.261 Public participation. 

In the development of the applica- 
tion for the Department of Interior, 
the Secretary of Interior shall provide 
for public participation consistent 
with §§ 121a.280-121a.284. 

(20 U.S.C. 1411(f)) 

§ 121a.262 Use of Part B funds. 

(a) The Department of Interior may 
use five percent of its payments in any 
fiscal year, or $200,000. whichever is 
greater, for administrative costs in car- 
rying out the provisions of this Part. 

(b) The remainder oi the payments 
to the Secretary of the Interior in any 
fiscal year must be used in accordance 
with the priorities under §§ 121a.320- 
121a.324 of Subpart C. 

(20U.SC. 1411(f)) 

§12Ia.263 Applicable regulations. 

The Secretary of the Interior shall 
comply with the requirements under 
Subparts C. E t and r. 

(20USC 14li(f)C2)) 
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Public Participation 

§ 12U.280 Public hearing before adopting 
an fcnnuml projfram plan, 
(a) Prior to its adoption of an annual 
program plan, the State educational 
agency shall: 

(1) Make the plan available to the 
general public, 

(2) Hold public hearings, and 

(3) Provide an opportunity for com- 
ment by the general public on the 
plan. 

(20U.S.C. U12<7» ^ 

§ 12Ia.281 Notice. 

(a) The State educational agency 
shall provide notice to the general 
public of the public hearings. 

(b) The aotice must be in sufficient 
detail to inform the public about: 

(1) The purpose and scope of the 
annual program plan and its relation 
to Part B of the Education of the 
Handicaps 4 Act, 

(2) The availability of the annual 
program plan, 

(3) The date, time, and location of 
each public hearing, 

(4) The procedures for submitting 
written comments about 1 the plan, and 

(5) The timetable for developing the 
final plan and submitting It to the 
Commissioner for approval. 

(c) The notice must be published or 
announced: 

( 1 ) In newspapers or other media, or 
both, with circulation adequate to 
notify the general public about the 
hearings, and (2) Enough in advance 
of the date of the hearings to afford 
Interested parties throughout the 
State a reasonable opportunity to par- 
ticipate. 

(20US.C. 1412(7)) 

§ 121tu282 Opportunity to participate; 
comment period. 

(a) The State educational agency 
shall conduct the public hearings at 
times and places that afford interested 
parties throughout the State a reason- 
able opportunity to participate. 

(b) The plan must be available for 
comment for a period of at least 30 
days following the date of the notice 
under § 121a.281. 

(20 US C M12(7» 



§121a.283 Review of public comment* 
before adopting plan. 
Before adopting Its annual program 
plan, the State educational agency 
shall: 

(a) Review and consider ail public 
comments, and 

(b) Make any necessary modifica- 
tions in the plan. 

(20 U.S.C. 1412(7)) 

§121*284 Publication and availability of 
approved plan. 

After the Commissioner approves an 
annual program plan, the State educa- 
tional agency shall give notice in news- 
papers or other media, or both, that 
the plan is approved. The notice must 
name places throughout the State 
where the plan is available for access 
by any Interested person. 

(20 U.S.C. 1412(7)) 



Subpart C — Strvicct 

Free Appropriate Public Education 

V 

§121*300 Timelines for free appropriate 
public education. 

(a) General Each State shall Insure 
that free appropriate public education 
is available to all handicapped chil- 
dren aged three through eighteen 
within the State not later than Sep- 
tember 1, 1978. and to all handicapped 
children aged three through twenty- 
one within the State not later than 
September 1, 1980. 

j(b) Age ranges J-5 and 18-21, This 
paragraph provides rules for applying 
the requirement in paragraph (a) of 
this section to handicapped children 
aged three, four. five, eighteen, nine- 
teen, twenty, and twenty-one: 

(1) If State law or a court order re- 
quires the State to provide education 
for handicapped children in any dis- 
ability category in any of these age 
groups, the State must make a free ap- 
propriate public education available to 
all handicapped children of the same 
age who have that disability. 

(2) If a public agency provides edu- 
cation to non-handicapped children in 
any of these age groups, it must make 
a free appropriate public education 
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available to at least a proportionate 
number of handicapped children of 
the same age. 

(3) If a public agency provides edu- 
cation to 50 percent or more of its 
handicapped children in any disability 
category in any of these age group.*., it 
must make a free appropriate public 
education available; to all of its handi- 
capped children of the same a*c who 
have that disability. 

(4) If a public agency provides edu- 
cation to a handicapped child in any 
of these age groups, it must make a 
free appropriate public education 
available to that child and provide 
that child and his or her parents all of 
the rights under Part B of the Act and 
this part. 

(5) A State is not required to make a 
free appropriate public education 
available to a handicapped child in 
one of these age groups if: 

(i) State law expressly prohibits, or 
does not authorize, the expenditure of 
public funds to provide education to 
Monhandicapped children in that age 
group: or . u 

(ii) The requirement is inconsistent 
with" a court order which governs the 
provis'on of free public education to 
handicapped children in that. State. 

(20 (J.S.C. 141212MB). Sen. Rep r . No. 94 1G8 
\>. 19(1975)) 

Comment. 1. The r julrcmcnl to make 
free appropriate public education available 
applies to all handicapped children within 
Stale who are Jn the age ranges re 
quired under section 12U.300 and who need 
special education and related services. This 
includes handicapped children already in 
school and children with less severe handi- 
caps, who arc not covered under the prior* 
Hies under §121a.321 

2. In order to be in compliance with 
* 121a.399. each Slate must insure that the 
requirement to identify, locate, and evaluate 
all handicapped children »s fully implement- 
ed by public agencies throughout the State. 
This means that before September 1 1978. 
eery child who has been icferred or is on a 
waiting list for evaluation (including ch»' 
drcn in school as v,< II as those not receiving 
an education) must be evaluated in accord 
ance v.ith 3! 121a.530-121a.533 of Subpart F 
H ar a result of the evaluation, it is deter 
mined that a chili needs special education 
anrf related services, an individualized cdu- 
ca'ion program must be developed for the 
child by September 1. 1978. and ali other ap- 
plicable requirements of this part must be 
met. 



§ 1210.302 

3. The requirement lo identify, locate, and 
evaluate handicapped children (commonly 
referred to as the "child find system") was 
enacted on August 21. 1974. under Tub. L. 
93-380. While each Stale needed lime lo es- 
tablish and implement its child find system, 
the four year period between August 21. 
1974, and September 1, 1978. is considered 
to be sufficient to insure that the system is , 
fully operational and effective on a State- 
wide basis. 

Under the statute, the age range for the 
child find requirement (0-21) is greater than 
the mandated age range for providing free 
appropriate public education (FAPE). One 
reason lor the broader age requirement 
under "child find" is to enable States to be 
.iware of and plan for younger children who 
.vill require special education and related 
services. It also ties in with the full educa- 
tional opportunity goal requirement, which 
has the same age range as child find. More 
over, while a Stale is not required to provide 
• FAPE" lo handicapped children below the 
age ranges mandated under § I21u.300. the 
Stare may. at its discretion, extend services 
to those children, subject to the require- 
ments on priorities under ii 12 1 1.320- 
121a 324. 

§ I21u.301 Free appropriate public educa- 
tion—methods and paymenti. 

(a) Each State may use whatever 
State, local. Federal, and private 
sources of support are available in the 
State to meet the requirements of this 
part. For example, when it is neces- 
sary to place a handicapped child in a 
residential facility, a State could use 
joint agreements between the agencies 
involved for sharing the cost of that 
placement. 

(b) Nothing; in this part relieves an 
insurer or similar third party from an 
otherwise valid obligation to provide 
or to pay for services provided to a 
handicapped child. 

(20 U.S.C. 1401 (18K M12(2XB» 

§ 121a.302 Residential placement. 

If placement in a public or private 
residential program is necessary to 
provide special education and related 
services to a handicapped child, the 
program, including non-mcdicai care 
and room and board, must be at no 
cost to the parents of the child. 
rjO US(\ 1412(2)<B>: 1413(a)(4)(B)/ 

Comment This requirement applies to 
placements which are made by public aecn 
<ies for educational purposes, and include* 
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placement* In State-operated achooi* for 
the handicapped, such ai a State school for 
the deaf or blind. 

§ 121mJ03 Proper functioning of hearing 
aWa, 

Each public agency shall insure that 
the hearing aids worn by deaf and 
hard of hearing children in school are 
functioning properly, ' 

(20U.S.C. 1412<2MB)) 

Comment The report of the House of 
Representatives on the 1978 appropriation 
bill includes the following statement regard- 
ing hearing aids: 

In Its report on the 1970 appropriation bill 
the Committee expressed concern about the 
'condition of hearing aids worn by children 
In public schools. A study done at the Com- 
mittee's direction by the Bureau of Educa- 
tion for the Handicapped reveals that up to 
one-third of the hearing aids are malfunc- 
tioning. Obviously, the. Committee, expects 
the Office of Education will ensure that 
hearing Impaired school children are receiv- 
ing adequate professional assessment, 
follow-up and services, 

(House Report No. 95-381, p 87(1977)) 

§ 121a.304 Full educational opportunity 
goal. 

(a) Each State educational agency 
shall Insure that each public agency 
establishes and implements a goal of 
providing full educational opportunity 
to all handicapped children In the area 
served by the public agency. 

(b) Subject to the priority require- 
ments under §} 121a.320-121a.324, a 
State or local educational agency may 
use Part B funos-to provide facilities, 
personnel, and services necessary to 
meet the full educational opportunity 
goal. 

(20 U.S.C. 1412<2XA); 1414(a)(1)(C)) 

Comment. In meeting the full educational 
opportunity goal, the Congress also encour* 
aged local educational agencies to Include 
artistic and cultural activities in programs 
supported under this part, subject to the 
priority requirements under H 121u.320- 
121a.324. This point is addressed in the fol- 
lowing statements from the Senate Report 
on Pub. L. 94-142: 

The use of the arts as a teac^ng tool for 
the handicapped has long been recognized 
as a viable, effective way not only of teach- 
ing special skills, but also of reaching 
youngsters who had otherwise been untea- 
chable The Committee envisions that pro. 
grams under this bill coutd well Include an 



arts component and, indeed, urge* that local 
educational agencies Include the arts in pro- 
grams for the handicapped funded under 
this Act. Such a program could cover both 
appreciation of the arts by the handicapped 
youngsters, and the utilization of the arts as 
a teaching tool per se. 

Museum settings have often been another 
effective tool in the teaching of handi- 
capped children. For example, the Brooklyn - 
Museum has been a leader in developing ex- 
hibits utilizing the heightened tactile senso- 
ry skill of the blind, therefore, in light of 
the national policy concerning the use of 
museums in Federally supported education 
programs enunciated in the Education 
Amendments of 1974, the Committee also 
urges local educational agencies to Include 
museums in programs for the handicapped 
funded under this Act. 

(Senate Report No. 94/168, p. 13 <1975>) 

S 121a,305 Program options. 

Each public agency shall take steps 
to Insure that its handicapped chil- 
dren have available to them the vari- 
ety of educational programs and serv- 
ices available to non-handicapped chil- 
dren in the area served by the agency, 
including art, music, industrial arts, 
consumer and homemaking education, 
and vocational education. 

(20 U.S.C. 1412<2XA); 1414(a)(1)(C)) 

Comment The above list of program op- 
tions Is not exhaustive, and could include 
any program or activity In which nonhandi- 
capped students participate. Moreover, voca- 
tional education programs must be specially 
designed If necessary to enable a handi- 
capped student to benefits fully from those 
programs; and the set-aside funds under the 
Vocational Education Act of 1963, as amend- 
ed by Pub. L. 94-482, may be used for this 
purpose. Part B funds may also be used, 
subject to the priority requirements under 
H 121a.320-121a.324. 

§ 121 a. 3 06 Ncnacademlc services. 

(a) Sach public agency shall take 
steps to provide nonacademic and ex- 
tracurricular services and activities In 
such manner as Is necessary to afford 
handicapped children an equal oppor- 
tunity for participation in those serv- 
ices and activities. 

(b) Nonacademic and extracurricular 
services and activities may Include 
counseling services, athletics, trans- 
portation, health services, recreational 
activities, special Interest groups or 
clubs sponsored by the public agency. 
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re ferrala to agencies which provide as- 
sistance to handicapped persons, and 
employment of students, Including 
both employment by the public 
agency and assistance In making out- 
side employment available. 

(20 U.S.C. 1412<2)(A>; 14MUN1MO) 

§121a.307 Physical education. 

<a) General Physical education serv- 
ices, specially designed If necessary, 
must be made available to every 
handicapped child receiving a free ap- 
propriate public education. 

(b) Regular physical education. Each 
handicapped child must be afforded 
the opportunity to participate in the 
regular physical education program 
available to non-handicapped children 
unless: 

(1) The child is enrolled full time in 
a separate facility; or 

(2) The child needs specially de- 
signed physical education, as pre- 
scribed In the child's Individualized 
education program. 

(c) Special physical education. If 
specially designed physical education 
is prescribed In a child's Individualized 
education program, the public agency 
responsible for the education of that 
child shall provide the services direct- 
ly, or make arrangements fo r it to be 
provided through other public or pri- 
vate programs. 

(d) Education in separate facilities. 
The public agency responsible for the 
education of a handicapped child who 
is enrolled In a separate facility shall 
Insure that the child receives appro- 
priate physical education services In 
compliance with paragraphs (a) and 
fc)of this section. 

(20 U.S.C. 1401(16); 1412(5)(B); 1414(a)(6)) 

Comment The Report of the House of 
Representatives on Pub. U 94-142 Includes 
the following statement regarding physical 
education 

Special education as set forth In the Com* 
mlttee bill Includes Instruction In physical 
education, which Is provided as a matter of 
course to all non«handicapped children en« 
rolled in public elementary and secondary 
schools. The Committee Is concerned that 
although these services are available to and 
required of all children In our school sys- 



tems, they are often viewed as a luxury for 
handicapped children. 

• • • • • 

The Committee expects the Commissioner 
of Education to take whatever action is nec- 
essary to assure that physical education 
services are available to all handicapped 
children, and has specifically included phys- 
ical education within the definition of spe- 
cial education to make' clear that the Com- 
mittee expects such services, specially de- 
signed^ here necessary, to be provided as an 
integral part of the educational program of 
every handicapped child. 

(House Report No. 94-332, p. 9 (1975)) 

Priorities in the Use or Part B 
Funds 

§ 12U.320 Definitions of "first priority 
children" and "second priority chil- 
dren." 

For the purposes of IS 12U.321- 
121a.324, the term: 

(a) "First priority children? means 
handicapped children who: 

(1) Are In an age group for which 
the State must make available free ap- 
propriate public education under 
§ 12U.300; and 

(2) Are not receiving any education. 

(b) "Second priority children" means 
handicapped children, within each dis- 
ability, with the most severe handi- 
caps who are receiving an inadequate 
education. 

(20 U.S.C. 1412(3)) 

Comment After September 1, 1978* there 
should be no second priority children, since 
States must Insure, as a condition of receiv- 
ing Part B funds or fiscal yesr 1079. that all 
handicapped children will have available a 
free appropriate public education by that 
date. 

Notk.— The term "free appropriate public 
education." as defined In 5 121a.4 of Subpart 
A. means "special education and related 
services which • * * are provided In con- 
formity with an Individualized education 
program • • • " 

New "First priority children" will contin- 
ue to be found by the State after September 
1. 1978 through on-going efforts to Identify, 
locate, and evaluate all handicapped chil- 
dren. 

§12la.321 Priorities. 

(a) Each State and local educational 
agency shall use funds provided under 
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Part B or the Act in the following 
order of priorities: 

(1) To provide free appropriate 
public education to first priority chil- 
dren, including the identification, loca- 
tion, and evaluation of first priority 
children. 

(2) To provide free appropriate 
public education to second priority 
children, including the identification, 
location, and evaluation of seccnd pri- 
ority children. 

(3) To meet the other requirements 
in this part. 

(b) The requirements of paragraph 
(a) of this section do not apply to 
funds which the State uses for admin- 
istration under 1 12ia.620. 

(20 U.S.C. 1411 (b)(1)(B), (b)(2)(B). 
(O(lnJ). (c>(2X'A)(ii)) 

(c) State and local educational agen- 
cies may not use funds under Part B 
of the Act for preservice training. 

(20 U.S.C. 1413(a)(3); Senate Report No. 94- 
168. p. 34 (1975)) 

Comment Note that a State educational 
agency as well as local educational agencies 
must use Part B funds (except the portion 
used for State administration) for the prior* 
Itfes. A State may have *jo set aside a por- 
tion of its Part B allotment to be able to 
serve newly identified first priority children. 

After September L, 1978. Part B funds 
may be used: 

(1) To continue supporting child identifi- 
cation, location, and evaluation activities; 

(2) To provide free appropriate public edu* 
cation to newly identified first priority chil- 
dren: 

(3) To meet the full educational opportu- 
nities goal required under section 12U.304. 
including employing additional personnel 
and providing In5ervlce training, in order to 
increase the level. Intensity and quality of 
services provided to Individual handicapped 
children: and 

(4) To meet the other requirements of 
Part B. 

§ 121a.322 First priority children— school 
year 1977-1978. 

(a) In school year 1977-1978. if a 
major component of a first priority 
child's proposed educational program 
is not available (for example, there is 
no qualified teacher), the public 
agency responsible for the child's edu» 
cation shall: 

(1) Provide an interim program of 
services for the child: and 



(2) Develop an individualised educa- 
tion program for full implementation 
no later than September 1, 1978. , 

(b) A local educational agency may 
use Part B funds for training 6r other 
support services in school year 1977- 
1978 only if all of its first priority chil- 
dren have available to them at least an 
interim program of services. 

(c) A ftate educational agency may 
use Part B funds for training or other 
support services in school year 1977- 
1978 only if all first priority children 
in the State have available to -them at 
least an interim program of services. 

(20U.&C. 1411(b).(c» 

Comment This provision is intended to 
make it clear that a State or local educa- 
tional agency may not delay placing a previ- 
ously unserved (first priority) child until it 
has. for example. Implemented an inservlce 
training program. The child must be placed. 
After the child Is In at least an interim pro* 
gram, the State or local educational agency 
may use Part 8 funds for training or other 
support services needed to provide that 
child with a free appropriate public educa- 
tion. 

§121a323 Services to other children. • 

If a State or a local educational 
agency is providing free appropriate 
public education to all of its first pri- 
ority children, that State or agency 
may use funds provided under Part B 
of the Act: 

(a) To provide free appropriate 
public education to handicapped chil- 
dren who are not receiving any educa- 
tion and who are in the age groups not 
covered under 9 121a.300 in that State: 
or 

(b) To provide free appropriate 
public education to second priority 
children: or 

(c) Both. 

(20 U.S.C. 1411 (b)(1)(B). (b)(2)(B). 
(c)(2)(A)(ID) 

§ !21a.324 Application of local education- 
al agency to use funds for the second 
priority. 

A local educational agency may use 
funds provided under Part B of the 
Act for second priority children, if it 
provides assurance satisfactory to the 
State educational agency in its appli- 
cation (or an amendment to its appli- 
cation): 
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(a) That all first priority children 
have a free appropriate public educa- 
tion available to them; 

(b) That the local educational 
agency has a system for the identifica- 
tion, location, and evaluation of handi- 
capped children, as described in its ap- 
plication; and \ 

(c) That whenever a first priority 
child is identified, located, and evalu- 
ated, the local educational agency 
makes available a free appropriate 
public education to the child. 

(20 U.S.C. 1411 (b)(1)(B). (cXIXB); 
1414<aXlKCXii» 

Individualized Education Programs 

S !21a.340 Definition. 

As used in this part, the term "indi- 
vidualized education program" means 
a written statement for a handicapped 
child that is developed and implement- 
ed in accordance with §§ 121a.341- 
121a. 349. 

(20U.S.C. 1401(19)) 

§121a,341 State educational agency re- 
•poniibility. 

(a) Public agencies. The State educa- 
tional agency shall leisure that each 
public agency develops and Imple- 
ments an individualized education pro- 
gram for each of Its handicapped chil- 
dren. 

(b) Private schools and facilities. 
The State educational agency shall 
insure that an individualized educa- 
tion program Is developed and Imple- 
mented for each handicapped child 
who; 

(1) Is placed In or referred to a pri- 
vate school or facility by a public 
agency; or 

(2) Is enrolled in a parochial or 
other private school and receives spe- 
cial education or related services from 
a public agency. 

(20 U.S.C. 1412(4). (6): 1413(a)(4)) 

Comment This section applies to all 
public agencies, including other State agen- 
cies (e.g.. departments of mental health and 
welfare)* which provide special education to 
a handicapped child either directly, by con- 
tract or through other arrangements. Thus. 
If a State welfare agency contracts with a 
private school or facility to provide special 
education to a handicapped child, that 
agency would be responsible for insuring 



that an individualized education program Is 
developed for the child. 

f 121a.342 When individualized education 
program! mutt be In effect* 

(a) On October 1, 1977, and at the 
beginning of each school year thereaf- 
ter, each public agency shall have in 
effect an individualized education pro- 
gram for every handicapped child who 
is receiving special education from 
that agency. 

(b) An individualized education pro- 
gram must: 

(1) Be in effect before special educa- 
tion and related services are provided 
to a child; and 

(2) Be Implemented as soon as possi- 
ble following the msretings under 
i 121a.343. 

(20 U.S.C. 1412 (2KB), (4). (6); 1414(a)(5): 
Put^. U 94-142. Sec. 8(c) ( 1975)) 

Comment Under paragraph (b)(2). it Is 
expected that a handicapped child's Individ* 
ualteed education program (IEP) will be im- 
plemented Immediately following the meet- 
ings under 1 12U.343. An exception to this 
would be (H when the meetings occur 
during the sunkner or a vacation period, or 
(2) where there are circumstances which re- 
quire a short delay (e.g.. working out trans- 
portation arrangements). However, there 
can be no Undue delay In providing special 
education and related services to the child. 

§ 12la.343 Meetings. 

(a) General Each public agency is 
responsible for initiating and conduct- 
ing meetings for the purpose of devel- 
oping, reviewing, and revising a handi- 
capped child's Individualized education 
program. 

(b) Handicapped children cu+rently 
served. If the public agency has deter- 
mined that a handicapped child will 
receive special education during school 
year 1977-1978. a meeting must be 
held early enough to insure that an in- 
dividualized education program is de- 
veloped by October 1, 1977. 

(c) Other handicapped children. For 
a handicapped child who is not includ- 
ed under paragraph (b) of this action, 
a meeting must be held within thirty 
calendar days of a determination that 
the child needs special education and 
related services. 

(d) Review. Each public agency shall 
initiate and conduct meetings to peri- 
odically review each child's individual- 
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toed education program and if appro- 
priate reviae its provisions. A meeting 
must be held for this purpose at least 
once a year. 

(20 U.S.C. 1412(3X8), <4>, (3): 1414<aM5» 

Comment The dates on which agencies 
must have individualised education pro* 
(rams (IIPs) in effect are specified In 
f 121a.342 (October 1. im. and the begin- 
nins of each school year thereafter). Howev- 
er, except for new handicapped children 
(te., those evaluated and determined to 
need special education after October 1. 
1977), the timing of met tints to develop, 
review, and revise HEP* is left to the discre- 
tion of each agency. 

In order to have IKPi in effect by the 
dates In 1 121a342, agencies could hold 
meetings at the end of the school year or 
during the summer preceding those dates. 
In meeting the October 1, 1*77 timeline, 
meetings could be conducted up through 
the October 1 date. Thereafter, meetings 
may be held any time throughout the year, 
as long as lEPt are In effect at the begin- 
ning of each school year. 

The statute requires agencies to hold a 
meeting at least once each year In order to 
review, and If appropriate revise, each 
child's IEP. The timing of those meetings 
could be on the anniversary date of the last 
IEP meeting on the child, but this Is left to 
the discretion of the agency. 

§ 121a.344 Participant* in meetings. 

(a) General The public agency shall 
insure that each meeting Includes the 
following participants: 

(1) A representative of the public 
agency, other than the child's teacher, 
who Is qualified to provide, or super 
vise the provision of, special educa* 
tlon. 

(2) The child's teacher. 

(3) One or both of the child's par- 
ents, subject to § 121&.345. 

(4) The child, where appropriate. 

(5) Other individuals at the discre- 
tion of the parent or agency. 

(b) Evaluation personnel For a 
handicapped child who has been eval- 
uated for the first time, the public 
agency shall Insure: 

(1) That a member of the evaluation 
team participates In the meeting: or 

(2) That the representative of the 
public agency, the child's teacher, or 
some other person is present at the 
meeting, who is knowledgeable about 
the evaluation procedures used with 



the child and is familiar with the re- 
sults of the evaluation. 

m U&C. 1401(19): 1412 (2KB). (4), <&>. 
1414UX5)) 

Comment 1. In deciding which teacher 
will participate in meetings on a child's indi- 
vidualized education program, the agency 
may wish to consider the following possibili- 
ties: 

(a) For a handicapped child who is receiv- 
ing ipeclal education, the "teacher" could 
be the child's special education teacher. If 
the child's handicap is a speech impairment, 
the "teacher" could be the speech-language 
pathologist. f' 

<b) For a handicapped child (who Is being 
considered for placement in sfceclal educa- 
tion, the "teacher" could be the child's reg- 
ular teacher, or a teacher qualified; to pro- 
vide education in the type of program In 
which the child may be placed, or both. 

(c) If the child is not in school or has 
more than one teacher, the agency fray des- 
ignate whiui teacher will participate In the 
meeting. 

2. Either the teacher or the agency repre- 
sentative should be qualified In the area of 
the child's suspected disability. / 

3. For a child whose primary handicap Is a 
speech Impairment, the evaluation person- 
nel participating under paragraph (b)(1) of 
this section, would normally be the speech- 
language pathologist. 

§ 121a.345 Parent participation. 

(a) Each public agency shall take 
steps to Insure that one or both of the 
parents of the handicapped child are 
present at each meeting or kre afford- 
ed the opportunity to participate, In- 
cluding: 

(1) Notifying parents of the meeting 
early enough to insure that they will 
have an opportunity to attend: and 

(2) Scheduling the meeting at a mu- 
tually agreed on time and Mace. 

(b) The notice under paragraph 
(a)(1) of this section must Indicate the 
purpose, time, and location of the 
meeting, and who will be In attend- 
ance. 

(c) If neither parent can attend, the 
public agency shall use other methods 
to Insure parent participation, Includ- 
ing Individual or conference telephone 
calls. 

(d) A meeting may be conducted 
without a parent In attendance If the 
public agency is unable to convince 
the parents that they should attend. 
In this case the public agency must 
have a record of its attempts to ar- 
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range * mutually agreed on time and 
place such as: 

(1) Detailed records of telephone 
calls made or attempted and the re- 
sults of those calls. 

(2) Copies of correspondence sent to 
the parents and any responses re- 
ceived, and 

(3) Detailed records of visits made to 
the parent's home or place of employ- 
ment and the results of those visits. 

(e) The public agency shall take 
whatever action Is necessary to insure 
that the parent understands the pro- 
ceedings at a meeting, Including ar- 
ranging for an Interpreter for parents 
who are deaf or whose native language 
Is other than English. 

(f) The public agency shall give the 
parent, cn request, a copy of the Indi- 
vidualized education program. 

(20 U.S.C. 1401(19): 1412 (2KB). (4). (6): 
1414(a)(5)) 

Comment. The notice In paragraph (a) 
could also inform parents that they m»y 
bring other people to the meeting. As indi- 
cated in paragraph (c), the procedure used 
to notify parents (whether oral or written 
or both) is left to the discretion of the 
agency, but the agency must keep a record 
of its efforts to contact parents. 

§ 121a.346 Content of individualized edu- 
cation program. 

The Individualized education pro- 
gram for each child must Include: 

<a) A statement of the child's pres- 
ent levels of educational performance: 

(b) A statement of annual goals. In- 
cluding short term Instructional objec- 
tives: 

(c) A statement of the specific spe- 
cial education and related services to 
be provided to the child* and the 
extent to which the child will be able 
to participate In regular educational 
programs: 

(d) The projected dates for Initiation 
of services and the anticipated dura- 
tion of the services; and 

(e) Appropriate objective criteria 
and evaluation procedures and sched- 
ules for determining, on at least an 
annual basis, whether the short term 
instructional objectives are being 
achieved. 

(20 USC 1401(19): 1412 (2MB). (4). (6): 
1414(a)(5). Senate Report No 94-168. p. 11 
U975>> 



§121*347 Private fchool placement*. 

(a) Developing individualized educa- 
tion programs. (1) Before a public 
agency places a handicapped child in, 
or icfers a child to, a private School or 
facility, the agency shall initiate and 
conduct a meeting to develop an Indi- 
vidualized education program for the 
child In accordance with 8 121iu343. 

(2) The agency shall insure that a 
representative of the private school fa- 
cility attends the meeting. If the rep- 
resentative cannot attend, the agency 
shall use other methods to insure par- 
ticipation by the private school or fa- 
cility. Including individual or confer- 
ence telephone calls. 

(3) The public agency shall also de- 
velop an Individualized educational 
program for each handicapped child 
who was Placed In a private school or 
facility by the agency before the effec- 
tive date of these regulations. 

(b) Reviewing and revising individ- 
ualized education programs. (1) After 
a handicapped child enters a private 
school or facility, any meetings to 
review and revise the child's Individ- 
ualizcd-educatlon.p_rograrn may be ini- 
tiated and conducted by the private 
school or facility at the discretion of 
the public agency. 

(2) If the private school or facility 
Initiates and conducts these meetings, 
the public agency shall Insure that the 
parents and an agency representative: 

(i) Are Involved In any decision 
about the child's Individualized educa- 
tion program; and 

(II) Agree to any proposed changes 
In the program before those changes 
are Implemented. 

ic) Responsibility. Even If a private 
school or facility implements s. child's 
Individualized education program, re- 
sponsibility for compliance with this 
part remains with the public agency 
and the State educational agency. 

(20 U.S.C. 1413(a)(4)(B)) 

§121a.348 Handicapped children in paro- 
chial or other private school*. 
If a handicapped child is enrolled in 
a parochial or other private school and 
receives special education or related 
services from a public agency, the 
public agency shall: 
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(a) Initiate and conduct meetings to 
develop, review, and revise an indlvid* 
ualteed education program for the 
child, in accordance with § 121a.343; 
and 

(b) Insure that a representative of 
the parochial or other private school 
attends each meeting. If the repre* 
sentative cannot attend, the agency 
shall use other methods to insure par* 
ticipation by the private school, in- 
eluding individual or conference tele- 
phone calls. 

(20 U.5.C. 1413(a)(4)(A)) 

§ 12U.349 Individualized education pro* 
gram— accountability. 

Each public agency must provide 
special education and related services 
to a handicapped child in accordance 
with an individualized education pro* 
gram. However, Part B of the Act does 
not require that any agency, teacher, 
or other person be held accountable if 
a child does not achieve the growth 
projected in the annual goals and ob- 
jectives. 

(20 U.5.C. 1412(2)(B); 1414(a) (0). (6): Cong. 
Rec.at H7152 (dally ed.. July 21. 1&75)) 

Comment. This section is intended to re- 
lieve concerns that the individualized educa* 
tion program constitutes a guarantee by the 
public agency and the teacher that a child 
will progress at a specified rate. However, 
this section does not relieve agencies and 
teachers from making good faith efforts to 
assist the child In achieving the objectives 
and goals listed in the individualized educa* 
Uon program. Further, the section does not 
limit a parent's right to complain and ask 
for revisions of the child's program, or to 
invoke due process procedures, if the parent 
feels that these efforts aw? not being made. 

Direct Service by the State 
Educational Agency 

§ 12la.36Q Use of local educational agency 
allocation for direct services. 

(a) A State educational agency may 
not distribute funds to a local educa- 
tional agency, and shall use those 
funds to insure the provision of a free 
appropriate public education to handi- 
capped children residing in the area 
served by the local educational agency, 
if the local educational agency, in any 
fiscal year: 



(1) Is entitled to less than $7,500 for 
that fiscal year (beginning with fiscal 
year 1979): 

(2) Does not submit an application 
that meets the requirements of 
§! 121a.220-121a.240; 

(3) Is unable or unwilling to estab- 
lish and maintain programs of free ap- 
propriate public education; 

(4) Is unable or unwilling to be con- 
solidated with other local educational 
agencies in order to establish and 
maintain those programs; or 

(5) Has one or more handicapped 
children who can best be served by a 
regional or State center designed to 
meet the needs of those children. 

(b) In meeting the requirements of 
paragraph (a) of this section, the 
State educational agency may provide 
special education and related services 
directly, by contract, or through other 
arrangements. 

(c) The excess cost requirements 
under §§ 121a.182-121a.186 do not 
apply to the State educational agency. 

(20 U.S.C. 1411(c)(4); 1413(b); 1414(d)) 

Comment Section I21a.360 is a combina- 
tion of three provisions in the statute (Sec* 
ttons 611(c)(4). 613(b), and 614(d)). This sec- 
tion focuses mainly on the State's adminis- 
tration and use of local entitlements under 
PartB. 

The State 'ducatlonal agency, as a rcclpl* 
ent of Part B funds Is responsible for Insur- 
ing that all public agencies In the State 
comply with the provisions of the Act. re* 
gardless of whether they receive Part B 
funds. If a local educational agency elects 
not to apply for its Part B entitlement, the 
State would be required to use those funds 
to Insure that a free appropriate public edu- 
cation (FAPE) Is made available to children 
residing In the area served by that local 
agency, However. If the local entitlement Is 
not sufficient for this purpose, additional 
State or local funds- would have to be ex- 
pended In order to Insure that "FAPE" and 
the other requirements of the Act are met, 

Moreover. If the local educational agency 
is the recipient of any other Federal funds. 
It would have to be in compliance with Sub* 
part D of Iht* regulations for section 504 of 
the Rehabilitation Act of 1973 (45 CFR Part 
84). It should be noted that the term 
"FAPE" has different meanings under Part 
D and section 504. For Example, under Part 
B. "FAPE" is a statutory term which re- 
quires special education and related services 
to be provided In accordance with an Indi- 
vidualized education program (1EP). Howev- 
er, under section 504, each recipient must 
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provide an education which includes serv- 
ices that are "designed to meet Individual 
educational needs of handicapped persons 
as adequately as the needs of nonhandi- 
capped persons are met • * Those regula- 
tions state that ImplemenUtlon of an IEP. 
In accordance with Part B. Is one means of 
meeting the "PAPE" requirement. 

§ 121a.3Sl Nature and location of aervlces. 

The State educational agency may 
provide special education and related 
services under i 121a.360(a) In the 
manner and at the location It consid- 
ers appropriate. However, the manner 
In which the education and services 
are provided must be consistent with 
the requirements of this part (Includ- 
ing the least restrictive environment 
provisions in §§ 121a.550-121a.556 of 
Subpart E). 
(20 U.S.C. 1414(d)) 

§ 121a.370 Use of State educational agency 
allocation for direct and support serv- 
ices. 

(a) The State shall use the portion 
of Its allocation It does not use for ad- 
ministration to provide support serv- 
ices and direct services In accordance 
with the priority requirements under 
§§ 121a.320-121a.324. 

(b) For the purposes of paragraph' 
(a) of this section: 

(1) "Direct services'* means services 
provided to a handicapped child by 
the State directly, by contract, or 
through other arrangements. 

(2) "Support services" Includes im- 
plementing the comprehensive system 
of personnel development under 
§§ 121a.380-121a.388. recruitment and 
training of hearing officers and surro- 
gate parents, and public Information 
and parent training activities relating 
to a free appropriate public education 
for handicapped children. 

(20 U.S.C. 1411(b)(2). (e)(2)) 

§ 121a.371 State matching. 

Beginning with the period July 1, 
1978-June 30. 1979, and, for each fol- 
lowing year, the funds/ that a State 
uses for direct and sufcport services 
under § 121a.370 must be matched on a 
program basis by the State from funds 
other than Federal funds. This re- 
quirement does not apply to funds 
that the State uses under § 121a.360. 
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(20 U.S.C. 1411(C)(2)(B). (c)(4)(B)) 

CowmenL The requirement in 1 12U.371 
would be satisfied If the SUte can document 
that the amount of State funds expended 
for each major program area (e.g., the com- 
prehensive system of personnel develop- 
ment) Is at least equal to the expenditure of 
Federal funds In that procram area. 

§ 121a.372 Applicability of nonsupplantin* 
requirement 
Beginning with funds appropriated 
for Fiscal Year 1979 and for each fol- 
lowing Fiscal Year, the requirement In 
section 613(a)(9) of the Act, which 
prohibits supplanting with Federal 
funds, does not apply to funds that 
the State uses from Its allocation 
under § 121a.706(a) of Subpart G for 
administration, direct services, or sup- 
port services. 

(20U.S.C. 1411(c)(3)) 

Comprehensive System or Personnel 
Development 

§ 12U.380 Scope of system. 

Each annual program plan must in- 
clude a description of programs and 
procedures for the development and 
Implementation of a comprehensive 
system of personnel development 
which Includes: 

(a) The Inservlce training of general 
and special educational Instructional, 
related services, 'and support person- 
nel; 

(b) Procedures to Insure that £11 per- 
sonnel necessary to carry out the pur- 
poses of the Act are qualified (as de- 
fined' in § 121a.l2 of Subpart A) and 
that activities sufficient to carry out 
this personnel development plan are 
scheduled; and 

(c) Effective procedures for acquir- 
ing and disseminating to teachers and 
administrators of programs for handi- 
capped-children significant Informa- 
tion derived from educational re- 
search, demonstration, and similar 
projects, and for adopting, where ap- 
propriate, promising educational prac- 
tices and materials developed through 
those projects. 

(20 U.S.C. 1413(a)(3)) 
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§ 121(1.38! Participation of oihe*- agencies 
and institutions. 

(a) The State educational agency 
must insure that all public and private 
institutions of higher education, and 
other agencies and organizations (in- 
cluding representatives of handi- 
capped, parent, and other advocacy or- 
ganizations) in the state which have 
an interest in the preparation of per- 
sonnel for the education of handi; 4 
capped children, have an opportunity 
to participate fully in the develop- / 
ment, review, and annual upd&tjng*of 
the comprehensive system of person- 
nel development. 

(b) The annual program plan must 
describe the nature and extent of par- 
ticipation under paragraph Ca) of this 
section and must describe responsibil- 
ities of the State educational agency, 
local educational agencies, public and 
private institutions of higher educa- 
tion, and other agencies: 

(1) With respect to the comprehen- 
sive system as a whole, and 

(2) With respect to the personnefde- 
velopment plan under §121r.383. 

,(20 U.S.C. U12(7)(A>; 1413(a)(3)) 

§121*382 inservice training. 

(a) As used in this section, "Inservice 
training" means any training other 
than that received by an individual in 
a full-time program which leads to a 
degree. ' 

tb) Each annual program plan must 
provide that the State educational 
agency: 

( 1 ) Conducts an annual needs assess- 
ment to determine if a sufficient 
number of qualified personnel are 
available jn the State; and 

(2) Initiates Inservice personnel de- 
velopment programs based on the as- 
sessed needs of State-wide significance 
related to the implementation of the 
Act. 

(c) Each annual program plan muslN. 
include the results of the needs assess- 
ment under paragraph (b)(1) of v this 
section, broken out by need for new, 
personnel and need for retrained per- 
sonnel. 

(d) The State educational agency 
may enter into contracts 'with institu- 
tions of higher education, local educa- 
tional agencies or other agencies, ihsti- 
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tutions, or organizations (which may 
include parent, handicapped, or other 
advocacy f organizations). to carry out: 

(1) Experimental or innovative per- 
sonnel development programs? 

(2) Development or modification of 
instructional-materials; and 

3)" Dissemination of significant In- 
formation derived from educational re- 
search and demonstration projects. 

<e) Each annual program plan must 
provide that* the State educational 
agency insures that* ongoing inservice 
training programs are available to 'all 
personnel who are engaged In the edu- 
cation of handicapped children, and 
that these programs Include: 

XV The ,use of Incentives which 
Insure participation by teachers (such 
as released time, payment for partici- 
pation, options for academic credit, 
salary step/cr>dlt. certification renew- 
al, or updating professional skills); ' 

(2) Thr involvement* Qf local staff; 
and ' 

(3) The use of Innovative practices 
which have been found to be effective. 

(f) Each annual program plan must: 

(1) . Describe the process used In. de- 
termining the Inservice training needs 
of* psrsonnet engaged In the education 
of handicapped children; 

(2) Identify the areas In whi<5h train- 
ing is needed (such as individualized 
education programs, non-discrlminatOt 
ry testing, least restrictive environ- 
ment, procedural safeguards, and sur- 
rogate parents); 

(3) Specify the groups requiring 
training (such *s special teachers, reg- 
ular teachers, administrators, psychol- 
ogists, speech-language pathologists, 
audiologists. physical education teach- 
ers, therapeutic recreation specialists, 
physical therapists. occupational 
therapists, medical personnel, parents, 
volunteers, hearing officers, and surro- 
gate parents;; 

(4) Describe the content and nature 
of training for each area under para- 
graph (f)(2) of this section; 

(5) Describe how the training will be 
provided in terms of (i) geographical 
scope (such as Statewide, regional, or 
iQpal), and (ii) -staff training source 
(sych. as college and university staffs, 
State and local educational agency 
personnel* and non-agency personnel): 
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(6) Specify: <i> The funding sources 
to be used, and 

(ID The time frame for providing it: 
and 

(7) Specify procedures for effective 
evaluation of the extent to which pro- 
gram objectives are met. 

(20 US.C. 1413(a)(3)) 

§ 12U.383 Personnel development plan. 

Each annual program plan must: (a) 
Include a personnel development plan 
which provides a structure for person- 
nel planning and focuses on preservice 
and Inservlce education needs: 

(b) Descrloe the results of the needs 
assessment under § 121a.382(b)(l) with 
respect to identifying needed areas of 
training, and assigning priorities to 
those areas: and 

(c) Identify the target populations 
for personnel development, including 
general education and special educa- 
tion instructional and administrative 
personnel, support personnel, and 
other personnel (such as paraprofes- 
sionals. parents, surrogate parents, 
and volunteers). 

(20 U.S.C. 1413(a)(3)) 

§ 12U.384 Dissemination. 

(a) Each annual program plan must 
include a description of the State's 
procedures for acquiring, reviewing, 
and disseminating to general and spe- 

v cial educational Instructional and sup- 
port personnel, administrators of pro- 
grams for handicapped children, and 
other interested agencies and organi- 
zations (including parent, handi- 
capped, and other advocacy organiza- 
tions) significant Information and 
promising practices derived from edu- 
cational research, demonstration, and 
other projects. 

(b) Dissemination Includes: 

(1) Making those personnel.. adminis- 
trators, agencies, and organizations 
aware of the Information and prac- 
tices: _ 

(2) Training designed to enable the 
establishment of Innovative programs 
and practices targeted on identified 
local needs: and 

(3) Use of instructional materials 
and other media for personnel devel- 
opment and instructional program- 
ming. 
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(20 U.S.C. 1413(a)(3)) 



§121a.385 Adoption of educational prac- 
tices. 

(a) Each annual program plan must 
provide for a statewide system de- 
signed to adopt, where appropriate, 
promising educational practices and 
materials proven effective through re- 
search and demonstration. 

(b) Each annual program plan must 
provide for thorough reassessment of 
educational practices used in the 
State. 

(c) Each annual program plan must 
provide for the Identification of State, 
local, and regional resources (human 
and material) which will assist In 
meeting the State's personnel prepara- 
tion needs. 

(20 U.S.C. 1413(a)(3)) 

§ 121&.386 Evaluation. 

Each annual program plan must in- 
clude: 

(a) Procedures for evaluating the 
overall effectiveness of: 

(1) The comprehensive system of 
personnel development in meeting the 
nee$Js for personnel, and 

(2) The procedures for administra- 
tion of the system: and 

(b) A description of the monitoring 
activities that will be undertaken to 
assure the implementation of the com- 
prehensive system of personnel devel- 
opment. 

(20 U.S.C. 1413(a)(3)) 

§121a.387 Technical aiwtatonce to local 
educational agencies. 
Each annual program plan must in- 
clude a description of technical asslsU 
ance that the State educational 
agency gives to local educational agen- 
cies in their Implementation of the 
State's comprehensive system of per- 
sonnel development. 
(20 USC 1413(a)(3)) 
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Subpart D— Prlvaft Schools 

Handicapped Children in Private 
Schools Placed or liEraiRED by 
Public Agencies 

5 ma.400 Applicability of §§ 12!a.40I- 
I2la.403. 

Sections 121a.401-121a.403 apply 
only to handicapped children who are 
or have been placed in or referred to a 
private school or facility by a public 
agency as a means of providing special 
education and related services,. 
(20 U.S.C. 1413(a)(4)(B)) 

§12U.401 Responsibility of State educa- 
tional agency. 

Each State educational agency shall 
insure that a handicapped child who Is 
placed in or referred to a private 
school or facility by a public agency: 

(a) Is provided special education and 
related services: 

(1) In conformance with an Individ- 
ualized education program which 
meets the requirements under 
§§ 121a.340-121a.349 of Subpart C: 

(2) At no cost to the parents; and 

(3) At a school or facility which 
meets the standards that apply to 
State and local educational agencies 
(including the requirements in this 
part ); and 

(b) Has all of the rights of a hahdi- 
capped child who is served by a public 
agency. 

(20 USC 1413(a)(4)(B)) 

§ 12!a. 102 Implementation by State educa* 
tional agency. 

In implementing § 121a.401. the 
State educational agency shall: 

(a) Monitor compliance through pro- 
cedures such as written reports, on- 
site visits, and parent questionnaires, 

(b) Disseminate copies of applicable 
standards to each private school and 
facility to which a public agency has 
referred or placed a handicapped 
child: aftd 

(c) Provide an opportunity for those 
private schools and facilities to partici- 
pate in the development and revision 
of State stanc Js wlvich apply to 
them 

(20 V S C I4l3<aM4»B» 
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§!21a.403 Placement of children oy par 
enUt. 

(a) ir a handicapped child has avail- 
able a free appropriate public educa- 
tion and the parents choose to place 
the child in a private school or facility, 
the public agency is not requirec* by 
this part to pay for the child's educa- 
tion at the private school 'or facility. 
However, the public agency shall make 
services available to the child as pro- 
vided under §§ 121a.450-121a.460. 

(t) Disagreements between a parent 
and a public agency regarding the 
availability of a program appropriate 
for the child, and the question of fi- 
nancial responsibility, are subject to 
the due process procedures under 
§§ 121a.500-121a.514 of Subpart E. 

(20 U.S.C I412(2)(B). 1415) 

Handicapped Children in Private 
School Not Placed or Referred by 
Public Agencies 

§121a.450 Applicability of §§121u.451- 
121 a. 4 60. 

As used in §| 12la.451-121a.460. M pri- 
vate schoo! handicapped children" 
means handicapped children enrolled 
in private schools or facilities other 
than handicapped children covered 
under §§ 121a.40O-121a.403. 

(20 U.S.C 1413(a)(4)(A)) 

§ 121&45S State educational agency re- 
sponftibiltty. 

The State educational agency shall 
insure that: 

(a) To the extent consistent with 
their number and location in the 
State, provision Is made for the par- 
ticipation of private school handi- 
capped children in the program assist- 
ed or carried out under this part by 
providing them with special education 
and related services; and 

(b) The other requirements in 
§§ 121a.452-121a.460 are met. 

120 USC 1413(a)(4)(A)) 

§ 12 la. 152 Local educational agency re- 
aponaibitity. 

(a) Each local educational agency 
shall provide special education and re- 
lated servk s designed to meet the 
needs of private school handicapped 
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children residing In the jurisdiction of 
the agency. 

(b) Each local educational agency 
shall provide private school handi- 
capped cnlldren with genuine opportu- 
nities to participate In special educa- 
tion and related services consistent 
with the number of those children and 
their needs. 

(20 U.S.C. 1413(a)(4)(A): 141^(%)(«» 

§121M53 Determination of needs, 
number of children, and type* of ierv- 
icet. 

The needs of private school handi- 
capped children, the number of them 
who will participate under this part, 
and the types of special education and 
related services which the local educa- 
tional agency will provide for them 
must be determined after consultation 
with persons knowledgeable of the 
needs of these children, on a basis 
comparable to that used In providing 
for the participation under this part of 
handicapped children enrolled In 
public schools. 

<20 U.SC. H13(a)(4HA)> 

§ 12tc~454 Service arrangement*. 

Services to private school handi- 
capped children may be provided 
through such arrangements as duai 
enrollment, educational radio and tele- 
vision, and the provision of mobile 
educational services and equipment. 

(20 U.S.C. 1413(a)(4)(A)) 

§12IaJ55 Differences in services to pri- 
vate school handicapped children. 
A local educational agency may pro- 
vide special education and related 
services to private school handicapped 
children which are different from the 
special education and related services 
it provides to public school children, 
if: 

(a) The differences are necessary to 
meet the special needs of the private 
school handicapped children, and 

(b) The special education and relat- 
ed services are comparable In quality, 
scope, and opportunity for participa- 
tion to those provided to public school 
children with needs of equal Impor- 
tance. 

(20 USC. 1413(a)(4)(A): Wheeler v Barrcrtu 
417 US 402(1974)) 



§12la.456 Personnel. 

<a> Public school personnel may be 
made available In other than public 

* school facilities only to the extent nec- 
essary to provide services required by 

, the handicapped children for whose 
needs those services were designed, 
and only when those services are not 
normally provided by the* private 
school. 

(b) Each State or local educational 
agency providing services to children 
enrolled in private schools shall main- 
tain continuing administrative control 
and direction over those services. 

(c) The services provided with funds 
under Part B of the Act for eligible 
handicapped children enrolled In pri- 
vate schools may not Include: 

(1) The payment of salaries of teach- 
ers or other employees of private 
schools except for services performed 
outside their regular hours of duty 
and under public supervision and con- 
trol; or 

(2) The construction of private 
school facilities. 

(20 U.S.C. 1413(a)(4)(A)) 

§ 121n.457 Equipment 

(a) Equipment acquired with funds 
under Part B of the Act may be placed 
on private school premises for a limit- 
ed period oi time, but the title to and 
administrative control over all equip- 
ment must be retained and exercised 
by a public agency. 

(b) In exercising administrative con- 
trol, the public agency shall keep rec- 
ords of and account for the equip- 
ment, and shall Insure that the equip- 
ment is used solely for the purposes of 
the program or project, and remove 
the equipment from the private school 
premises if necessary to avoid Its being 
used for other purposes or If It is no 
longer needed for the purposes of the 
program or project. 

(20 U.S.C. 1413(a)(4)(A)) 

§ 121a.458 Prohibition of segregation. 

Programs or projects carried out in 
public facilities, and involving Joint 
participation^ by eligible handicapped 
children enrolled In private schools 
and handicapped children enrolled in 
public schools, may not include classes 
that are separated on the basis of 
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school enrollment or the religious af- 
filiations of the children. 

(20 U.S,C. 1413<A){4)<A)) 

§ 121*459 Funds and property not to 
benefit private school. 

Funds provided under Part B of the 
Act and property derived from those 
funds may not Inure to the benefit of 
any private school. 

(20 U.S.C. 1413(a)(4)(A)) 

§ 121a.460 Existing level of Instruction. 

Provisions for serving private school 
handicapped children may not include 
the financing of the existing level cf 
Instruction In the private schools. 

(20 U.S.C. 1413(a)(4)(A)) 

Subpart E — Procedural Safeguards 

Due Process Procedures for Parents 
and Children 

§ 12Ja.500 Definitions of "consent", "eval- 
uation", and "personally identifiable". 

As used in this part: "Consent" 
means that: (a) The parent has been 
fully informed of all Information rele- 
vant to the activity for which consent 
is sought, in his or her native lan- 
guage, or other mode of communica- 
tion: 

(b) The parent understands and 
agrees in writing to the carrying out of 
the activity for which his or her con- 
sent is sought, and the consent de- 
scribes that activity and lists the rec- 
ords (If any) which will be released 
and to whom: and 

(c) The parent understands that the 
granting of consent Is voluntary on 
the part of the parent and may be re- 
voked at any time.. 

' Evaluation** means procedures used 
In accordance with §§ 121a.530- 
12U.534 to determine whether a child 
is handicapped and the nature and 
extent of the special education and re- 
lated services that the child needs. 
The term means procedures used se- 
lectively with an individual child and 
does not Include basic tests adminis- 
tered to or procedures used with air 
children In a school, grade, or class. 

'Personally Identifiable" means thai 
information includes* 



(a) The name of the child, the 
child's parent, or other family 
member; 

(b) The address of the child; 

(c) A personal identifier, such as the 
child's social security number or stu- 
dent number, or 

(d) A list of personal characteristics 
or other Information which would, 
make It possible to Identify the child 
with reasonable certainty. 

(20 U.S.C. 1415. 1417(c)) 

§ 121aC501 General responsibility of public 
agencies. 

Each State educational agency shall 
Insure that each public agency estab- 
lishes and Implements procedural safe- 
guards which meet the requirements 
of §§ 121a.500-121a.514. 

(20 U.S.C. 1415(a)) 

§ 121a.502 Opportunity to examine rec- 
ords. 

The parents of a handicapped child 
shall be afforded. In accordance with 
the procedures in §{ 121a.562-121a.569 
an opportunity to Inspec*. and review 
all education records with respect to: 

(a) The identification, evaluation, 
and educational placement of the 
child, and 

(b) The provision of a free appropri- 
ate public education to the fchild. 

(20 U.S.C. 1415(b)(1)(A)) 

§ 121a.503 Independent educational evalu- 
ation. 

(a) General (1) The parents of a 
handicapped child have the right 
under this part to obtain an Independ- 
ent educational evaluation of the 
child/ subject to paragraphs (b) 
through (e) of this section. 

(2) Each public agency shall provide 
to parents, on request, Information 
about where an independent educa- 
tional evaluation may be obtained. 

(3) For the purposes of this part: 

(i) "Independent educational evalua- 
tion" means an evaluation conducted 
by a qualified examiner who Is not em- 
ployed by the public agency responsi- 
ble for the education of the child in 
question. 

(ii) "Public expense" means that the 
public agency either pays for the full 
cost of the evaluation or Insures that 
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the evaluatioals otherwise provided at 
no coat to the parent, consistent with 
{ 121a.301 of Subpart C. 

(t>) Parent right to evaluation at 
public expense. A parent has the right 
to an independent educational evalua- 
tion at public expense if the parent 
disagrees with an evaluation obtained 
by the public agency. However, the 
public agency may initiate a hearing 
under § 121a.506 of this subpart to 
show that Its evaluation Is appropri- 
ate. If the final decision is that the 
evaluation is appropriate, the parent 
still has the right to an independent 
educational evaluation, but not at 
public expense. 

(c) Parent initiated evaluations. If 
the parent obtains an independent 
educational evaluation at private ex- 
pense, the results of the evaluation: 

(1) Must be considered by the public 
agency in any decision made with re- 
spect to the provision of a free appro- 
priate public education to the child, 
and 

(2) May be presented as evidence at 
a hearing under this subpart regarding 
that child. 

(d) Requests for evaluations by hear- 
ing officers. If a hearing officer re- 
quests an independent educational 
evaluation as part of a hearing, the 
cost of the evaluation must be at 
public expense. 

(e) Agency criteria. Whenever an in- 
dependent evaluation is at public ex- 
pense, the criteria under which the 
evaluation is obtained, including the 
location of the evaluation and the 
qualifications of the examiner, must 
bo the same as the criteria which the 
public agency uses when it initiates an 
evaluation. 

(20 U.S.C. 1415(b)(1)(A)) 

§ 12U.504 Prior notice; parent consent 

(a) Notice. Written notice which 
meets the requirements under 
§ 121a.505 must be given to the parents 
of a handicapped child a reasonable 
time before the public agency: 

(1) Proposes to initiate or change 
the identification, evaluation, or edu- 
cational placement of the child or the 
provision of a free appropriate public 
education to the child, or 

(2) Refuses to initiate or change the 
identification, 'evaluation, or educa- 



§ 121o304 

tional placement of the child or the 
provision of a free appropriate public 
education to the child. 

(b> Consent. (1) Parental consent 
must be obtained before: 

(1) Conducting a preplacement evalu- 
ation; and 

(ii) Initial placement of a handi- 
capped child in a program providing 
special education and related services. 

(2> Except for preplacement evalua- 
tion and initial placement, consent 
may not be required as a condition of 
any benefit to the parent or child. 

(c) Procedures where parent refuses 
consent (1) Where State law requires 
parental consent before a handicapped 
child Is evaluated or initially provided 
special education and related services, 
State procedures govern the public 
agency in overriding a parent's refusal 
to consent. 

(2) (i) Where there is no State law*re- 
quiring consent before a handicapped 
child is evaluated or initially provided 
special education and related services, 
the public agency may use the hearing 
procedures in §5 121aw506-121a.508 to 
determine if the child may be evaluat- 
ed or initially provided special educa- 
tion and related services without pa- 
rental consent. 

(ii) If the hearing ofucer upholds 
the agency, the agency may evaluate 
or initially provide special education 
and related services to the child with- 
out the parent's consent, subject to 
the parent's rights under §§ 121a.510- 
121a. 513. 

(20 U.S.C. 1415(bXl)(C). (D)) 

Comment 1. Any changes In a child's spe- 
cial education program, after the initial 
placement, are not subject to parental con- 
sent under Part B. but are subject to the 
prior notice requirement In paragraph (a) 
and the Individualized education program 
requirements In Subpart C. 

2. Paragraph (c) means that where State 
law requires parental consent before evalua- 
tion or before special education and related 
services are Initially provided, and the 
parent refuses (or otherwise withholds) con- 
sent. State procedures, such as obtaining a 
court order authorizing the public agency to 
conduct the evaluation or provide the edu- 
cation and related services, must be fol- 
lowed. 

If. however, there Is no legal requirement 
for consent outside of these regulations, the 
public agency may uso the due process pro- 
cedure under this subpart to obtain a deel- 
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ston to allow the evaluation or services with- 
out parental consent. The agency must 
notify the parent of Its actions, and the 
parent rus appeal right* as well as rights at 
the hearing Itself. 

§121a,505 Content of notice. 

<a> The notice under § 12U.504 must 
include: 

(DA full explanation of all of the 
procedural safeguards available to the 
parents under Subpart E; 

(2) A description of the action pro- 
posed or refused by the agency, an ex- 
planation of why the agency proposes 
or refuses to take the action; and a de- 
scription of any options the agency 
considered and the reasons why those 
options were rejected; 

(3) A description of each evaluation 
procedure, test, record, or report the 
agency f, ses as a basis for the proposal 
or refusal; and 

(4) A description of any other fac- 
tors whieh are relevant Vj the agency's 
proposal or refusal. 

(b) The notice must be: 

(1) Written in language understan- 
dable to the general public, and 

(2) Provided in the native language 
of the parent or other mode of com- 
munication used by the parent. Unless 
it is clearly not feasible to do so. 

(c) If the native language or other 
mode of communication of the parent 
is not a written language, the State or 
local educational agency shall take 
steps to insure: 

(1) That the notice is translated 
prally or by other means to the parent 
in his or her native language or other 
mode of communication; 
• (2) That the parent understands the 
content of the notice, and 

(3) That there is written evidence 
that the requirements in paragraph 
(c) (1) and (2) of this section have 
been met. 

(20 U.S.C. 1415(b)(1)(D)) 

§ 121 a. 506 Impartial due process hearing. 

(a) A parent or a public educational 
agency may initiate a hearing on any 
oi the matters described in 
§ 121a.504(a)(l)and<2). 

(b) The hearing must be conducted 
by the State educational agency or the 
public agency directly responsible for 
the education of the child, as deter* 



mined under State statute. State regu- 
lation, or a written policy of the State 
educational agency. 

(c) The public agency shall inform 
the parent of any free or low-cost legal 
and other relevant services available in 
the area if: 

(1) The parent requests the informa- 
tion; or 

(2) The parent or the agency initi- 
ates a hearing under this section. 

(20 U.S.C. 1418(b)(2)) 

Comment' Many States have pointed to 
the success of using mediation as an Inter- 
vening step prior to conducting a formal due 
process hearing. Although the process of 
mediation Is not required by the statute or 
these regulations, an agency may wish to 
suggest mediation in disputes concerning 
the identification, evaluation, and educa- 
tional placement of handicapped children, 
and the provision of a free appropriate 
public education to those children. Media- 
tions have been conducted by members of 
State educational agencies or local educa- 
tional agency personnel who were not previ- 
ously involved In the particular case. In 
many cases, mediation leads to resolution of 
differences between parents and agencies 
without the development of an adversarial 
relationship and with minimal emotional 
stress. However, mediation may not be used 
to deny or delay a parent's rights under this 
subpart. 

§ 121a.507 Impartial hearing officer. 

(a) A hearing may not be conducted: 
<1) By a person who is an employee 

of a public agency which Is involved in 
the education or care of the child, or 

(2) By any person having a personal 
or professional interest which would 
conflict with his or her objectivity in 
the hearing. 

(b) A person who otherwise- qualifies 
to conduct a hearing under paragraph 
(a) of this section is not an employee 
of the agency solely because he or she 
is paid by the agency to serve as a 
hearing officer. 

(c) Each public agency shall keep a 
list of the persons who serve as hear- 
ing officers. The list must include a 
statement of the qualifications of each 
of those persons. 

(20 US.C 1414(b)(2)) 

§ 12IaJ>08 Hearing rights. 

(a) Any party to a hearing has the 
right to' 
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U> Be accompanied and advised by 
counsel and by individuals with special 
knowledge or training with respect to 
the problems of handicapped children; 

(2) Present evidence and confront, 
cross-examine, and compel the attend- 
ance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the hearing that has not 
been disclosed to that party at least 
five days before the hearing; 

(4) Obtain a written or electronic 
verbatim record of the hearing; 

(5) Obtain written findings of fact 
and decision*. (The public agency 
shall transmit those findings and deci- 
sions.- after deleting any personally 
identifiable information; to the State 
advisory panel established under Sub- 
part P). 

(b) Parents involved In hearings 
must be given the right to: 

(1) Have the child who is the subject 
of the hearing present; and 

(2) Open the hearing to the public. 

(20U.SC. 1415(d)) 

§ 121 a.5C9 Hearing decision; appeal. 

A decision made in a hearing con- 
ducted under this subpart is final, 
uniess a party to the hearing appeals 
the decision under § 121a.51(V or 
§ 121a.511. 
(20 U.S C. 1415(C)) 

§121a.510 Administrative appeal; impar- 
tial review. 

(a) If the hearing is conducted by a 
public agency other than the State 
educational agency, any party ag- 
grieved by the findings and decision in 
the hearing may appeal to the State 
educational agency. 

(b) If there is an appeal, the State 
educational agency shall conduct an 
impartial review of the hearing. The 
official conducting the review shall: 

(1) Examine the entire hearing 
record; 

(2) Insure that the procedures at the 
hearing were consistent with the re- 
quirements of due process: 

(3) Seek additional evidence if neces- 
sary. If a hearing is held to receive ad- 
ditional evidence, the rights in 
§ 121R.508 apply: 

(4 ) Afford the parties an opportuni- 
for oral or written argument, or 



§ 121<i.512 

both, at the discretion of the review- 
ing official; 

(5) Make an independent decision on 
completion of the review; ^nd 

<6> Give a copy of written findings 
and the decision to the parties. 

(c) The decision made by the review- 
ing official is final, unless a party 
brings a civil action under § 121a.512. 

(20 U.S.C. 1415 <c). (d): H. Rep! No. 94-664. 
at p. 49(1975)) 

Comment X. The State educational 
agency may conduct Its review either direct- 
ly or through ariother State agency acting 
on its behalf. However, the State education- 
al agency remains responsible for the final 
decision on review. 

2. All parties have the right to continue to 
be represented by counsel at the State ad- 
ministrative review level, whether or not the 
reviewing official determines that a further 
hearing is necessary. If the reviewing offi- 
cial decides to hold a hearing to receive ad- 
ditional evidence, the other rights In section 
12U.508. relating to hearings, also apply.* 

§ 121a.51l Civil action. 

Any party aggrieved by the findings 
and decision made in a hearing who 
does not have the right to appeal 
under §'121a.510 of this subpart, and 
any party aggrieved by the decision of 
a reviewing officer under § 121a.510 
has the right to bring a civil action 
under section 615(e)(2) of the Act. 

(20US.C. 1415) 

§121a.512 Timeliness and convenience of 
hearings and review*. 

(a) The public agency shall insure 
that not later than 45 days after the 
receipt of a request for a hearing: 

(DA final decision is reached in the 
hearing; and 

(2) A copy of the decision is mailed 
to each of the parties. 

(b) The State educational agency 
shall insure that not later than 30 
days aftor the receipt of a request for 
a review: 

(DA final decision is reached in the 
review; and 

(2) A copy of the decision is mailed 
to each of the parties. 

(A A hearing or reviewing officer 
may grant specific extensions of time 
beyond the periods set out in para- 
graphs (a) and (b) of this section at 
the request of either party. 
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(d) Each hearing and each review In- 
volving oral arguments must be con- 
ducted at a time and place which Is 
reasonably convenient to the parents 
and child Involved. 

(20U.S.C. 1415) 

§*2la,513 Child's statu* durinf proceed- 
ing*. 

(a) During the pendency of any ad- 
ministrative or Judicial proceeding re- 
garding a complaint, unless the public 
agency and the parents of the child 
agree otherwise, the child involved in 
the complaint must remain in his or 
her present educational placement. 

(b) If the complaint Involves an ap- 
plication for initial admission to public 
school, the child, with the consent of 
the parents, must be placed In the 
public school program until the con.* 
pletlon of all the proceedings. 

(20 US.C. 1415(e)(3)) 

Comment. Section 12U.513 dors not 
permit a child's placement to be chaged 
during a complaint proceeding, unless the 
parents and agency agree otherwise. While 
the placement may not be changed, this 
does not preclude the agency from using its 
normal procedures for dealing with children 
who are endangering themselves or others. 

§ 121a.5U Surrogate parents. 

(a) General Each public agency 
shall insure that the rights of a child 
are protected when: 

(1) No parent (as defined In 
§ 121a.l0) can be Identified; 

(2) The public agency, after reason- 
able efforts, cannot discover the 
whereabouts of a parent; or 

(3) The child is a ward of the State 
under the laws of that State. 

(b) Duty of public agency. The duty 
of a public agency under paragraph 
(a) of this section Includes the assign- 
ment of an individual to act as a surro- 
gate for the parents. This must in- 
clude a method (1) for determining 
whether a child needs a surrogate 
parent, and (2) for assigning a surro- 
gate parent to the child. 

(c) Criteria for selection of surro- 
gates. ( 1 ) The public agency may 
select a surrogate parent in any way 
permitted under State law. 

(2) Public agencies shall Insure that 
a person selected as a surrogate: 



(1) Has no interest that, conflicts 
with the Interest of the child he or she 
represents; and 

(II) Has knowledge and skills, that 
Insure adequate representation of the 
child. 

(d) Non-employee requirement; com- 
pensation. (DA person assigned as a 
surrogate nr .y not be an employee of a 
public agency which Is Involved In the 
education or care of the child. 

(2) A person who otherwise qualifies 
to be a surrogate parent under para* 
graph (c) and (d)(1) of this section, Is 
not an employee of the agency solely 
because he or she Is paid by the 
agency to serve as a surrogate parent. 

(e) Responsibilities. The surrogate 
parent may represent the child in all 
matters relating to: 

(1) The Identification, evaluation, 
and educational placement of the 
child, and 

(2) The provision of a free appropri- 
ate public education to the child. 

(20 U.S.C. !415<b)U)<B>) 

Protection in Evaluation 
Procedures 

§ 121a.530 Genera!. 

(a) Each State educational agency 
shall insure that each public agency 
establishes and implements procedures 
which meet the requirements of 
§§ 121a.530-121a.534. 

(b) Testing and evaluation materials 
and procedures used for the purposes 
of evaluation and placement of handi- 
capped children must be selected and 
administered so as not to be racially or 
culturally discriminatory. 

(20 USC 1412(5><C» 

§ 121a. 531 Prepiacement evaluation. 

Before any action is taken with re- 
spect to the Initial placement of a 
handicapped child in a special educa- 
tion program, a full and Individual 
evaluation of the child's educational 
needs must be conducted In accord- 
ance with the requirements of 
§ 12U.532. 

(20 U.S.C. 1412(5)(C)) 

§ 121a.532 Kvaluation procedure*. 

State and local educational agencies 
shall insure, at a minimum, that: 
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(&) Tests and other evaluation mate- 
rials: 

(1) Are provided and administered in 
the child's native language or other 
mode of communication, unless it is 
clearly not feasible to do so; 

(2) Have been validated for the spe- 
cific purpose for which they are used; 
and 

(3) Are administered by trained per* 
sonnel in conformance with the 
instructions provided by their produc- 
er; 

(b) Tests and other evaluation mate- 
rials include those tailored to assess 
specific areas of educational need and 
not merely those which are designed 
to provide a single general intelligence 
quotient; 

(c) Tests are selected and adminis- 
tered so as best to ensure that when a 
test is administered to a child with Im- 
paired sensory, manual, or speaking 
skills, the test results accurately re- 
flect the child's aptitude or achieve- 
ment level or whatever other factors 
the test purports to measure, rather 
than reflecting the child's impaired 
sensory, manual, or speaking skills 
(except where those skills are the fac- 
tors which the test purports to meas- 
ure): 

(d) No single procedure is used as 
the sole criterion for determining an 
appropriate educational program for a 
child; and 

(e) The evaluation Js made by a mul- 
tidisciplinary team or group of per- 
sons, including at least one teacher or 
other specialist with knowledge in the 
area of suspected disability. 

(f) The child is assessed in all areas 
related to the suspected disability, in- 
cluding, where appropriate, health, 
vision, hearing.^ social and emotional 
status, general /intelligence, academic 
performance, feefmmunicati^e status, 
and motor abfftyfes. 

(20US.C. 1412(5)<C» 

Comment Children who have a speech Inv 
pairment as their primary handicap may 
not need a complete battery of assessments 
(c.r.. psychological* physical, or adaptive be* 
havlor) However* a qualified speech 'lan- 
guage pathologist would (1) evaluate each 
speech Impaired child using procedures that 
are appropriate for the diaRnos's and ftp* 
praisal of speech and language disorders, 
and <2> where necessary, make referrals for 



additional assessments needed to make an 
appropriate placement decision. 

§ 121*533 Placement procedures, 

(a) In interpreting evaluation data 
and in making placement decisions, 
each public agency shall: 

(1) Draw upon information from * 
variety of sources, including aptitude 
and achievement tests, teacher recom- 
mendations, physical condition, social 
or cultural background, and adaptive 
behavior; 

(2) Insure that Information obtained 
from all of these sources is document- 
ed and carefully considered; 

(3) Insure that the placement deci- 
sion is made by a group of persons, in- 
cluding persons knowledgeable about 
the child, the meaning of the evalua- 
tion data, and the placement options: 
and 

(4) Insure that the p'acement deci- 
sion is made in conformity with the 
least restrictive environment rules in 
§§ 121a.550-121a.554. 

(b) If a determination is made that a 
child is handicapped and needs special 
education and related services, an indi- 
vidualized education program must be 
developed for the child in accordance 
with §§ 121a.340-121a.349 of Subpart 
C. 

(20 U.S.C. 1412(5)(C): 1414(a)(5)) 

Comment Paragraph i&Xl) Includes a list 
of examples of sources that may be used by 
a public agency In making placement dec!* 
slons. The agency would not have to use all 
the sources in every Instance. The point of 
the requirement is to Insure that more than 
one source Is used In Interpreting evaluation 
data and In making placement decisions. For 
example, while all of the named sources 
would have to be used for a chiJd whose sus* 
pected disability Is mental retardation, they 
would not be necessary for certain other 
handicapped children, such as a child who 
has a severe articulation disorder as his pri* 
mary handicap. For such a child, the 
speech-language pathologist, in complying 
with the multlsource requirement, might 
use (1) a standardized test of articulation, 
and (2) observation of the child's articula- 
tion behavior In conversational speech. 

§ 12ta.534 Reevatuatlon. 

Each State and local educational 
agency shall insure: 

(a) That each handicapped child's 
individualized education program is re* 
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viewed in accordance with §§ 12U.340- 
I2ia.349 of Subpart C. and 

(b) That an evaluation of the child, 
based on procedures which meet the 
requirements under § 121a.532, is con- 
ducted every three years or more fre- 
quently if conditioas warrant or If the 
child's parent or teacher requests an 
evaluation. 

(20US.C I412C5MO) 

Additional Procedures roa Evaluat- 
ing Specific Learning Disabilities 

§ 12!a.540 Additional team member*. 

In evaluating a child suspected of 
having a specific learning disability, in 
addition to the requirements of 
§ 121a.532. each public agency shall in- 
clude on the rnultidiscipllnary evalua- 
tion team: 

(a) (1) The child's regular teacher; or 

(2) If the child does not have a regu- 
lar teacher, a regular classroom teach- 
er qualified to teach a child of his or 
her age: or 

(3) For a child of less than school 
age, an Individual qualified by the 
State educational agency to teach a 
child of his or her age; and 

(b) At least one person qualified to 
conduct individual diagnostic examina- 
tions of chlfdren. such as a school Pby- 
chologlst. speech-language patholo- 
gist, or remedial reading teacher. 

(20 US.C. 1411 note) 

(42 FR 65033. Dec 29. 19771 

§ 121n.541 Criteria for determining the ex- 
istence of a specific learning disability, 
(a) A team may determine that a 
child has a specific learning disability 
If: 

(1) The child does not achieve com- 
mensurate with his or her age and 
ability levels in one or more of the 
areas listed in paragraph (a)(2) of this 
section, when provided with learning 
experiences appropriate for the child's 
age and ability levels; and 

(2) The team finds that a child has a 
severe discrepancy between achieve- 
ment and intellectual ability in one or 
more of the following areas: 

(1) Oral expression: 
(ii) Listening comprehension; 
(in) Written expression, 
(iv) Basic reading skill; 



(v) Reading comprehension; 

(vi) Mathematics calculation; or 
<vli) Mathematics reasoning. 

(b) The team may not identify a 
child as having a specific learning dis- 
ability if the severe discrepancy be- 
tween ability and achievement 'is pri- 
marily the result of; 

(1) A visual, hearing, or motor 
handicap; 

(2) Mental retardation; 

(3) Emotional disturbance; or 

(4) Environmental, cultural or eco- 
nomic disadvantage. 

(20U.S.C. 1411 note) 

(42 FR 65033. Dec. 29. 19771 

§121a.542 Observation. 

(a) At least one team member other 
than the i.iild's regular teacher shall 
observe the child's academic perform- 
ance in the regular classroom setting. 

(b) In the case of a child of less than 
school age or out of school, a team 
member shall observe the child in an 
environment appropriate for a child of 
that age. 

(20 U.S.C. 1411 note) 

(42 FR 65081 Dec. 29. 1977) 

§ 12U.543 Written report. 

(a) The team shall prepare a written 
report of the results of the evaluation. 

(b) The report must Include a state- 
ment of: 

(1) Whether the child has a specific 
learning disability; 

(2) The basis for rtiaking the deter- 
mination; 

(3) The relevant behavior noted 
during the observation of the child; 

(4) The relationship of that behavior 
to the child's academic functioning; 

(5) Tfie educationally relevant medi- 
cal findings, if any: 

(6) Whether there is a severe dis- 
crepancy between achievement and 
ability which is not correctable with- 
out special education and related serv- 
ices: aiid 

(7) The determination of the team 
concerning the effects o. environmen- 
tal, cultural, or economic disadvan- 
tage. 

<c> Each team member shall certify 
in writing whether the report reflects 
his or her conclusion. If it does not re- 
flect his or her conclusion, the team 
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member must submit a separagc state- 
ment presenting his or her conclu- 
sions. 

(20 U.S.C. MIL note) 

(42 FR 65083. Dec. 29. 1977) 

Least Restrictive Environment 

§!21a.550 General. 

(a) Each State educational agency 
shall insure that each public agency 
establishes and implements procedures 
which meet the requirements of 
§§ 121a.550-121a.556. 

(b) Each public agency shall insure: 

(1) That to the maximum extent ap- 
propriate, handicapped children. In- 
cluding children In public or private 
Institutions or other care facilities, are 
educated with children who are not 
handicapped, and 

(2) That special classes, separate 
schooling or other removal of handi- 
capped children from the regular edu- 
cational environment occurs only 
when the nature or severity of the 
handicap Is such that education In reg- 
ular classes with the use of supple- 
mentary aids and services cannot be 
achieved satisfactorily. 

(20 U.S.C. 1412<5)(B>: UHCaXlXCXW)) 

§ 121«-551 Continuum of alternative place- 
ments. 

(a) Each public agency shall Insure 
that a continuum of alternative place- 
ments is available to meet the needs of 
handicapped children for special edu- 
cation and related services. 

(b) The continuum required under 
paragraph (a) of this section must: 

(1) Include the alternative place- 
ments listed In the definition of spe- 
cial education under § 121a.l3 of Sub- 
part A (Instruction In regular classes, 
special classes, special schools, home 
Instruction, and Instruction In hospi- 
tals and Institutions), and 

(2) Make provision for supplemen- 
tary services (such as resource room or 
Itinerant Instruction) to be provided In 
conjunction with regular class place- 
ment. 

(20 U.S.C 1412(5)<B» 

§ ma.552 Placement/. 
Each public agen'.y shall Insure that: 



§ 1210.552 

(a) Each handicapped child's educa- 
tional placement: (1) Is determined at 
least annually, 

(2) Is based on his or her individual- 
ized education program, and 

(3) Is as close as possible to the 
child's home; 

(b) The various alternative place- 
ments Included under { 12U.551 are 
available to the extent necessary to 
Implement the Individualized educa- 
tion program for each handicapped 
child; 

(c) Unless a handicapped child's Indi- 
vidualized education program requires 
some other arrangement, the child Is 
educated In the school which he or she 
would attend If not handicapped; and 

(d) In selecting the least restrictive 
environment, consideration Is given to 
any potential harmful effect on the 
child or on the quality of services 
which he or she needs. 

(20 U.S.C. 1412(5KB» 

Comment Section 12U.552 Includes^ome 
of the main factors which must be consid- 
ered In determining the extent to which a 
handicapped child can be educated with 
children who are not handicapped. The 
overridlnr rule in this section is that place- 
ment decisions must be made on an individ- 
ual basis. The section also requires each 
agency to have various alternative .place- 
ments available In order to Insure that each 
handicapped child receives an education 
which is appropriate to his or her Individual 
needs. 

The analysis of the regulations for Sec- 
tion 504 of the Rehabilitation Act of 1973 
(45 CFR Part 84— Appendix, Paragraph 24) 
Includes several points regarding education- 
al placements of handicapped children 
which are pertinent to this section: 

1. With' respect to determining proper , 
placements, the analysis states: It 
should be stressed that, where a handi- 
capped child Is so disruptive in a regular 
classroom that the education of other stu- 
dents Is significantly impaired, the needs of 
the handicapped child cannot be met In 
that environment. Therefore regular place- 
ment wQUld not be appropriate to his or her 
needs • • V" 

2. With respect to placing a handicapped 
child In an alternate setting, the analysis 
states that among the factors to be consid- 
ered In placing a child is the need to place 
the child as close to home as possible. Re- 
cipients arc required to take this factor into 
account In making placement decisions. The 
parent's right to challenge the placement of 
their child extends not only to placement In 
special classes or separate schools, but also 
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to placement In a distant school, particular- 
ly In a residential prof ram, An equally ap* 
proprlate education program may exist 
closer to home; and this issue may be raised 
by the parent under the due process provi- 
sions of this subpart. 

§ 12U.553 Nonacademic tetUnfi. 

In providing or arranging for the 
provision of nonacademic and extra ^ 
curricular services and activities, in-' 
eluding meals, recess periods, and the 
services and activities set forth in 
1 121a.306 of Subpart C, each public 
agency shall insure t*at each handi- 
capped child participates with non- 
handicapped children in those services 
and activities to the maximum extent 
appropriate to the needs of that child. 

(20U.S.C. 1412J5)<B» 

Comment Section 12U.553 is taken from 
a new requirement In the flna! regulations 
for Section 504 of the Rehabilitation Act of 
1973 With respect to this requirement, the 
analysis of the Section 504 Regulations in-' 
eludes the following statement: "(A new 
paragraph) specifies that handicapped chil- 
dren must also be provided nonacademic 
services in as integrated a setting as possi- 
ble. This requirement Is especially impor. 
tant for children whose educational needs 
necessitate their being solely with other 
handicapped children during most of each 
day. To the maximum extent appropriate, 
children In residential settings are also to be 
provided opportunities for participation 
with other children." (45 CFR Part 84— Ap- 
pendix. Paragraph 24.) 

§ 12U.554 Children in public or private 
institution*. 

Each State educational agency shall 
make arrangements with public and 
private institutions (such as a memo- 
landum of agreement or special imple- 
mentation procedures) as may be nec- 
essary to insure that H21a.550 is ef- 
fectively implemented, 

t20 U.S.C 1412(5>(B» 

Comment. Under section 61 2(5 MB) of the 
statute, the requirement to educate handi- 
capped children with nonhandlcapped chil 
dren also applies to children In public and 
private Institutions or oth*r care facilities. 
Each State educational aRency must Insure 
that each applicable agency and institution 
in the State implements this requirement 
ReRardless of other reasons for institutional 
placement, no child in an institution who is 
capable of edueat' *» In a regular public 



school setting may be denied access to an 
education In that setting. 

§ 121a. 5 55 Technical assistance and train- 
ing activities. 

Each State educational agency shall 
carry out activities to insure „ that 
teachers and administrators in all 
public agencies: 

(a) Are fully informed about their 
responsibilities for implementing 
} 12U.559, and 

(b) Are provided with technical as- 
sistance and training necessary, to 
assist them in this effort. 

(20 U.S.C. 1412(5>(B» 

§ 12U.556 Monitoring activities. 

(a) The State educational agency 
shall carry out activities to insure that 
§ 121a.550 is implemented by each 
public agency^ 

(b) If therein evidence that a public 
agency makes placements that are in- 
consistent with § I21a.550 of this sub- 
part, the State educational agency: 

(1) Shall review the public agency's 
justification for its actions, and 

(2) Shall assist in planning and im- 
plementing any necessary corrective 
action, i 

(20 U.S.C. If I2(5)(B)> 

Confident* \lity of Information 

§121a.560 Definitions. 

As used in thin subpart: 

"Destruction" mearts ' physical de« 
struction or removal of persona) iden- 
tifiers from information so that the in- 
formation is no longer personally iden- 
tifiable. 

"Education records" mrxns the type 
of records covered under the defini- 
tion of "education records" in-PaH 99 
of this title (the regulations imple- 
menting the Family Educational 
Rights and Privacy Act of 1974). 

"Participating agency" means any 
agency or institution which collects, 
maintains, or uses personally Identifi- 
able information, or from which infor- 
mation is obtained, under this part. 

(20U.SC 1412(2X0). 1417(c)) 
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f 121*541 Notice to parent*. 

(a) The State educational agency 
shall give notice which is adequate to 
fully inform parents about the re- 
quirements under i 12U.128 of Sub- 
part B. including: 

(1) A description of the extent to 
which the notice is given in the native 
languages of the various population 
groups in the State; 

(2) A description of the children on 
whom personally identifiable informa- 
tion is maintained, the types of infor- 
mation sought, the methods the State 
intends to use in gathering the infor- 
mation (including the sources from 
whom information Is gathered), and 
the uses to be made of the informa- 
tion; 

(3) A summary of the policies and 
procedures which participating -agen- 
cies must follow regarding storage, dis- 
closure to third parties, retention, and 
destruction of personally identifiable 
information; and 

(4) A description of all of the rights 
of parents and children regarding this 
information, including the rights 
under section 438 of the General Edu- 
cation Provisions Act and Part 99 of 
this title (the Family Educational 
Rights and Privacy Act of 1974. and 
Implementing regulations). 

(b) Before any major identification, 
location, or evaluation activity, the 
notice must be published or an- 
nounced in newspapers or other 
media, or both, with circulation ade- 
quate to notify parents throughout 
the State of the activity. 

(20 U S.C 1412e2ND>; }417<C» 

§ 121a.362 Access rights. 

(a) Each participating agency shall 
permit parents to Inspect and review 
any education records relating to their 
children which are collected, main- 
tained, or used by the agency under 
this part. The agency shall comply 
with a request without unnecessary 
delay and before any meeting regard- 
ing an Individualized education pro- 
gram or hearing relating to the Identi- 
fication* evaluation, or placement of 
the child, and in no case more than 45 
days after the request has been made. 



§ 121cu565 

(b) The right to Inspect and review 
education records under this section 
includes: 

<1) The right to a response from the 
participating agency to reasonable re- 
quests for explanations and Interpre- 
tations of the records; 

(2) The right to request that the 
agency "provide copies of the records 
containing the Information if failure 
to provide those copies would effec- 
tively prevent the parent from exercis- 
ing the right to Inspect and review the 
records; and 

(3) The right to have a representa- 
tive of the parent inspect and review 
the records. 

(c) An agency may presume that the 
parent has authority to Inspect and 
review records relating to his or her 
child unless the .agency h«s been ad- 
vised that the parent does not have 
the authority under applicable State 
law governing such matters as guar- 
dianship, separation, and divorce. 

(20 U.S.C 1412(2)(D): 1417(c)) 

§ 12U.563 Record of acceu. 

Each participating agency shall keep 
a record of parties obtaining access to 
education records collected, main- 
tained, or used under th*b part (except 
access by parents and authorized em- 
ployees of the participating agency), 
including the name of the party, the 
date access was given, and the purpose 
for which the party Is authorized to 
use the records. 

(20 U.S.C. 141 2(2)(D); 1417(c)) 

§ 121a.564 Records on more than one 
child. 

If any education record includes In- 
lormation on more than one child, the 
parents of those children shall have 
the right to inspect and review only 
. the information relating to their child 
' or to be informed of that specific In- 
formation. 

(20 U.S.C 1412(2)(D): 1417(C)) 

§ 121a.565 Lilt of types, and locations of 
information. 
Each participating agency shall pro- 
vide parents on request a list of the 
types and locations of education rec- 
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ords collected, maintained, or used by 
the agency. 

(20 U.S.C. 1412(2)(D); 1417(c)) 

§12U.566 Fees. 

(a) A participating education agency 
may charge a fee for copies of records 
which are made for parents under this 
part if the.fee does not effectively pre- 
vent the parents from exercising their 
right to inspect and review those rec- 

° r (b) A participating agency^nay not 
charge a fee to search for or to re- 
trieve information under this part. 
(20U.S.C. 1412<2XD); 1417(c)) 

§ 121su567 Amendment of records mt par- 
ent's request. 

(a) A parent who believes that infor- 
mation in education records collected, 
maintained, or used under this part Is 
inaccurate or misleading or violates 
the privacy or other rights of the 
child, may request the participating 
agency which maintains the informa- 
tion to amend the information. 

(b) The agency shall decide whether 
to amend the information in accord- 
ance with the request within a reason- 
able period of time of receipt of the re- 
quest. , . 

(c) If the agency decides to refuse to 
amend the information in accordance 
with the request it shall inform the 
parent of the refusal, and advise the 
parent of the right to a hearing under 
§ 121a.568. 

(20U.S.C. 1412(2)(D): 1417(c)) 

§ 12U.568 Opportunity for a hew-in*. 

The agency shall, on request, pro- 
vide an opportunity for a hearing to 
challenge information in education 
records to insure that it is not inaccu- 
rate, misleading, or otherwise in viola- 
tion of the privacy or other rights of 
the child. 

(20U.S.C. 1412(2)(D); 1417(c)) 

§ 121a.569 Result of hearing. 

(a) If as a result of the hearing, the 
agency decides that the information is 
inaccurate, misleading cr otherwise in 
violation of the privacy or other rights 
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of the child, it shall amend the infor- 
mation accordingly and so inform the 
parent in writing. 

(b) If. as a result of the hearing, the 
agency decides that the information is 
not inaccurate, misleading, or other- 
wise in violation of the privacy of 
other rights of the child, ft shall 
inform the parent of the right to place 
in the records it maintains on the 
child a statement commenting on the 
information or setting forth any rea- 
sons for disagreeing with the decision 
of the agency. 

(c) Any explanation placed in the 
records of the child under this section 
must: 

(1) Be maintained by the agency as 
part of the records of the child as long 
as the vecord or contested portion is 
maintained by the agei cy; and 

(2) If the records of the child or the 
contested portion is disclosed by the 
agency to any party, the explanation 
must also be disclosed to the party. 

(20 U.S.C. 1412(2)(D): 1417(c)) 

§ 121au570 Hearing procedures. 

A hearing held under § 121a.568 of 
this subpart must be conducted ac- 
cording to the procedures under 
§ 99.22 of this title. 
(20 U.S.C. 1412(2)(D): 1417(C)) 

§12U.571 Consent 

(a) Parental consent must be ob- 
tained before personally identifiable 
information is: 

(1) Disclosed to anyone other than 
officials of participating agencies col- 
lecting or using the information under 
this part, subject to paragraph <b) of 
this section: or 

(2) Used for any purpose other than 
meeting a requirement under this 
part. 

(b) An educational agency or institu- 
tion subject to Part 99 of # this title 
may not-release information from edu- 
cation records to participating agen- 
cies without parental consent unless 
authorized to do so under Part 99 of 
this title. 

(c) The State educational agency 
shall include policies and procedures 
in its annual program plan which are 
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used in the event that a parent refuses 
to provide consent under this section. 

(20 U.S.C. 1412(2)(D): 1417(c)) 

§ 12U.572 Safeguards. 

(a) Each participating 3gency shall 
protect the confidentiality of personal- 
ly identifiable information at collec- 
tion, storage, disclosure, and destruc- 
tion stages. \ 

(b) One official at each participating 
agency shall assume responsibility for 
insuring the confidentiality of any 
personally identifiable information. 

(c) All persons collecting or using 
personally identifiable information 
must receive training or instruction re- 
garding the State's policies and proce- 
dures under § 121a. 129 of Subpart B 
and Part 99 of this title, 

(d) Each participating agency shall 
maintain, for public inspection, a cur- 
rent listing of the names and positions 
of those employees within the agency 
who may have access to personally 
identifiable information. 

(20 U.S.C. 1412<2)<D): 1417(c)) 

§ 121*573 Destruction of information. 

(a) The public agency shall Inform 
parents when personally identifiable 
information collected, maintained, or 
used under this part is no longer 
needed to provide educational services 
to the child. t J 

(b) The information must be de- 
stroyed at the request of the parents. 
However, a. permanent record of a stu- 
dent's name, address, and phone 
number, his or her grades, attendance 
record, classes attended, grade level 
completed, and year completed may be 
maintained without time limitation, 

(20 U.S.C. 1412(2)(D); 1417(c)) 

Comment Under section 121a.573. the 
personally Identifiable information on a 
handicapped child may be retained perma- 
nently unless the parent^tejiue^i„hatjl_be. 
destroyed. Destruction of records is the best 
protection against improper and unauthor- 
ized disclosure. However, the records may be 
needed for other purposes. In informing 
parents about their rights under this sec 
Hon the agency should remind them that 
the records may be needed by the child or 
the parents for social security benetjts or 
other purposes, If the parents request that 
the information be destroyed, the aeeney 
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may retain the information in paragraph 
<b). 

§ 121^574 Children's rights. 

The State educational agency shall 
include; policies and procedures in. its 
annual program plan "regarding the 
extent to which children are afforded 
rights of privacy similar to those af- 
forded to parents, taking into consid- 
eration the age of the child and type 
or severity of disability. 

(20 U.S.C. 1412(2)(D); 1417(C)) 

Comment. Note that under -the regula- 
tions for the Family Educational Rights and 
Privacy Act (45 CFR 99.4(a)), the rights of 
parents regarding education records are 
transferred to the student at ate 18. 

§ 12U.575 Enforcement 

The State educational agency shall 
describe in its annual program plan 
the policies and procedures, including 
sanctions, which the State uses to 
insure that its policies a.nd procedures 
are followed and that the require- 
ments of the Act and the regulations 
in this part are met. 
(20 U.S.C. 1412(2)(D); 1417(c)) 

§ 121a.57S Office of Education. 

If the Office of Education or its au- 
thorized representatives collect any 
personally identifiable information re- 
garding handicapped children which is 
not subject to 5 U.S.C. 552a (The Pri- 
vacy Act of 1974). the Commissioner 
shall apply the ^requirements of 5 
U.S,C, section 552a <b) <1M2), (4M11); 
(c); (d); (e)(1); (2); OKA), (B), and (D). 
<5)-(10); (h); (m); and <n), and the reg- 
ulations implementing those provi- 
sions in Part 5b of this title. 
(20 U.S.C. M12(2)(D): 1417(c)) 

Office or Education Procedures 

§ 121a.580 Opportunit y for a hearing. 

The Commissioner gives a State edu- 
cational agency reasonable notice and 
an opportunity for a hearing before 
taking any of the following actions: 

(a) Disapproval of a State's annual 
program plan under § 121a,113 of Sub- 
part B. 

(b) Withholding payments from a 
State under § 12!a.590 or under sec- 
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tion 434(cTO%the General Education 
Provisions Act; 

(c) Waiving the requirement under 
§ 121a.589 of this subpart regarding 
sup plementin g,_and_suppjanting^with- 
funds provided under Part 3 of the 
Act. 

(20 U.S.C. 1232c(c); 1413(a)(9)(B); 1413(c): 
1416) 

§ 121a.581 Hearing panel. 

The Commissioner appoints a Hear- 
ing Panel consisting of not less than 
three persons to conduct any hearing 
under § 121a.530 of this subpart. 

(20 U.S.C. 1232c(c); 1413(a)(9)(B); J413(c): 
1416) 

§ 121a.582 Hearing procedures. 

(aid) If the Hearing Panel deter- 
esthat oral testimony would not 
materially assist the resolution of dis- 
puted facts, the Panel shall give each 
party an opportunity for presenting 
the case: 

(1) In whole or in part in writing, or 
(ii) In an informal conference before 

the Hearing Panel. 

(2) The Hearing Panel shall give 
each party: 

(i) Notice of the issues to be consid- 
ered (if this notice has not already 
been given); and 

(ii) An opportunity to be represented 
by counsel. 

(b) If the Hearing Panel determines 
that oral testimony would materially 
assist the resolution of disputed facts, 
the Panel shall give each party, in ad- 
dition to the requirements under para- 
graph (a)(2) of this section: 

(1) An opportunity to obtain a 
record of the proceedings; 

(2) An opportunity to present wit- 
nesses on the party's behalf and 

(3) An opportunity to cross-examine 
witnesses either orally or with written 
Questions. „ 



(20 U.SC. I232c(c): 1413(a)(9)(B); 1413(c): 
1416) 

§ 121a.583 Initial decisions final decision. 

(a) The Hearing Panel shall prepare 
an initial written decision which in- 
cludes findings of fact and the conclu- 
sions based on those facts. 

(b) The Hearing Panel shall ma*! a 
copy of the initial decision to each 
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party (or to the party's counsel) and 
to the Commissioner, with a notice 
that each party has an opportunity to 
submit written comments regarding 
the -decision -to -the Commissioner 
within a specified reasonable time. 

(c) The initial decision of the Hear- 
ing Panel is the final decision of the 
Commissioner unless, within 25 days 
after the end of the time for receipt of 
written comments, the Commissioner 
informs the Panel in writing that the 
decision is being reviewed. 

(d) Review by the Commissioner is 
based on the decision, the written 
record, if any. of the Hearing Panel's 
proceedings, and written comments or 
oral arguments by the parties. 

(e) No decision under this section be- 
comes final until it is served on the 
State educational agency or its attor- 
ney. 

(20 U.S.C. 1232c(c); 1413(a)(9)(B): 1413(c); 
1416) 

§ 12U.589 Waiver of requirement regard, 
ing supplementing and supplanting 
with Part B funds. 

(a) Under sections 613(a)(9)(B) and 
614(a)(2)(B)(ii) of the Act, State and 
local educational agencies must insure 
that Federal funds provided under 
Part B of the Act are used to supple- 
ment the level of State and local funds 
expended for the education of handi- 
capped children, and in no case to sup- 
plant those State and local funds. Be- 
ginning with funds appropriated for 
fiscal year 1979 and for each following 
fiscal year, the npnsupplanting re- 
quirement only applies to funds allo- 
cated to local educational agencies. 
(See § 121a.372.) 

(b) If the State provides clear and 
convincing evidence that all handi- 
capped children have available to 
them a free appropriate public educa- 
tion, the Commissioner may waive in 
part the requirement under sections 
613(a:(9)(B) and 6l4(a)(2)(B)(ii) of the 
Act if the Commissioner concurs with 
the evidence provided by the State. 

(c) If a State wishes to request a 
waiver, it must -inform the Commis- 
sioner in writing. The Commissioner 
then provid 3 the State with a finance 
and membership report form which 
provides the basis for tnr request. 
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(d) In its request for a waiver, the 
State shall include the results of a spe- 
cial study made by the State to obtain 
evidence of the availability of a free 
appropriate public education to al 
handicapped children The special 
study must include statements by a 
representative sample of organizations 
which deal with handicapped children, 
and parents and teachers of handi- 
capped children, relating to the fol- 

lowing areas: 

CD The adequacy and comprehen- 
siveness of the State's system for lo~ 
eating, identifying, and evaluating 
handicapped children, and 

(2) The cost to parents, irany lor 
education for children 4 * enrolled n 
public and private day schools, and in 
public and private residential schools 
and institutions, and , , a 

(3) The adequacy of the State s due 
process procedures. 

<e> In its request for a waiver, the 
State shall include finance data relat- 
ing to the availability of a free appro- 
priate public education for all handi- 
ranned children, including: 

ff) The total current expenditures 
for regular education programs and 
special education programs by func- 
tion and by source of funds (State, 
local. 2nd Federal) for the previous 
school year, 'and 

(2) The full-time equivalent member- 
ship of students enrolled in regular 
programs and in special programs in 
the previous school year. 

(f i The Commissioner considers the 
information which the State provides 
under paragraph (d) and <e>. of .this 
section, along with any additional in- 
formation he may request or obtain 
through on-site reviews of the State s 
education programs and records, to > de- 
termine if all children have available 
Kern a free appropriate public edu- 
cation, and if so. the extent of the 
waiver * 

(e) The State may request a hearing 
under §§ 121a.580-121a 583 ^ ^hTegard 
to any final action by the Commission- 
er under this section. 
(20U.S.C. 1411(c)(3): 1413(a)(9)(B)) 
§ I21a.590 Withholding payment*. 

(a) The Commissioner may make the 
following findings only after - reason- 
able notice and an opportunity for a 
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hearing under §§ 121a,580-121a.583 to 
the State educational agency involved 
(and to any local educational agency 
affected by any failure described in 
paragraph (a)(2) of this section): 

(1) That there has been a failure to 
comply substantially with the provi- 
sions of sections 612 and 6!3 .of the 
Act or 

(2) That in the administration of the 
annual program plan there is a failure 
to comply with any provision of tms 
part or with any requirement in the 
application of a local educational 
agency approved by the State educa- 
tional agency under the annual pro- 
gram plan. » ^ _ , t _ 

(b) After making either of the find- 
ings in paragraph (a) of this section, 
the Commissioner: 

(1) Shall, after notifying the State 
educational agency, withhold any fur- 
ther payments to the State under this 

Pa <2) May, after notifying the State 
educational agency, withhold further 
payments to the State under the Fed- 
eral programs referred to in i -12ia.i4v 
of Subpart B which are within his ju- 
risdiction, to the extent that funds 
under those programs are available for 
the provision of assistance for the edu- 
cation of handicapped children. 

(c) If the Commissioner withholds 
payments under paragraph (b) of this 
section he may determine: 

(1) That withholding is limited to 
programs or projects under the annual 
program plan, or portions of it, affect- 
ed by the failure, or 

(2) That the State educational 
agency must rot make further pay- 
ments under Part B of the Act to spec- 
ified local educational agencies affect- 
ed by the failure. 



(20 U.S,C. 1416(a)) 

§ I21a.591 Kcinstatin* payments. 

Until the Commissioner 5s satisfied 
that there is no Jonger any failure to 
comply with the Provisions of this 
part, as specified in § 121a.590(a): 

(a) No further payments shall be 
made to the State under this part or 
under the Federal programs specif ed 
In section 613(a)(2) o! the- Act Which 
are within his jurisdiction to the 
extent that funds under those pro- 
grains are available for the provision 
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of assistance for r the education of 
handicapped children, or 

(b) Payments by the State educa- 
tional agency under this part shall be' 
limited to local educational* agencies 
whose actions did not cause or were 
not involved in the failure. 

(20U.S.C. 1416(a)) 

§ 121*592 Public notice by State and local 
educational agencies. , 

Any State educational agency and 
'local educational agency which re- 
ceives a notice under § 121a.590(a) 
shall by means of a public notice, take 
any necessary measures to inform the 
public within the agency's jurisdiction 
of the pendency of the action. 

(20U.S.C. 1416(a)) 

§ 12la.593 Judicial review of Commission- 
er's final action on annual program 
plan. 

If any* State is dissatisfied with -the 
Commissioner's final action with re- 
spect to its annual program plan sub- 
mitted under Subpart B. the State 
may under section 618(b) of the Act, 
within sixty days after notice of the 
action, file & petition for review of 
that action with the United States * 
Court of Appeals for the circuit in 
which the State is located. 

(20 U.S.C. 1416(b)) 

Subpart F — State Administration 

State Educational Agency 
Responsibilities: General 

§ I2Ia,600 Responsibility for all educa- 
tional programs. 

(a) The State educational agency is 
responsible for insuring; 

(1) That the requirements of this 
part are carried out; and 

(2) Thai each educational program 
for handicapped children administered" 
within the State, including each pro- 
gram administered by any other public 
agency: 

(i) Is under the general supervision 
of the persons responsible for educa- 
tional programs for handicapped chil- 
dren in the State educational agencyT 
and 



(ii) Meets education standards of the 
State educational agency (including 
the requirements of this part). 

(b) The State must Comply with 
paragraph (a) of this section through 
State statute, State regulation, signed 
agreement between respective agency 
officials, or other documents. 

(20 U.S.C. 1412(6)) 

Comment. The requirement In 
{ 121a.600(a) is taken essentially verbatim 
from section 612(6) of the' statute and re- 
flects the desire of the Congress for a cen. 
tral point of responsibility and accountabil- 
ity in the education of handicapped chil- 
dren within each State. With respect to 
State educational agency responsibility, the 
Senate Report on Pub. L. 94-142 Includes 
the following statements: 
, This provision is included specifically to 
assure a single line of responsibility with 
regard to the education of handicapped chil- 
dren, and to assure that in the Implementa- 
tion of all provisions of this Act and In car- 
rying out the right to education for handi- 
capped children, the State educational 
agency shall be the responsible 
agency • • •. 

Without this requirement, there is an ab- 
dication of responsibility for the education 
of handicapped children. Presently, in many 
Ctates, responsibility is divided, depending 
upon the age of the handicapped child, 
sources of funding, and type of services de- 
livered. While the Committee understands 
that different agencies may, in fact, deliver 
services, the responsibility must remain In c 
central agency overseeing the education of 
handicapped children, so that failure to de- 
liver services or the violation of the rights 
of handicapped children is squarely the re- 
sponsibility of one agency. (Senate Report 
No. 94-168, p. 24(1975)) 

In meeting the requirements of this sec- 
tion, there are a number of acceptable op- 
tions which may be adopted, including the 
following: 

(1) Written agreements are developed be* 
tween respective State agencies concerning 
State educational agency standards and 
monitoring. These agreements are binding 
on the local^ or regional counterparts of 
each State agency. 

(2) The Governors Office issues an ad- 
ministrative directive establishing the State 
educational agency responsibility. 

(3) State law, regulation, or policy desig- 
nates the State educational agency as re- 
sponsible for establishing standards for ail 
educational programs for the handicapped, 
and includes responsibility for monitoring. 

(4) State law mandates that the State edu- 
cational agency is responsible for all educa- 
tional programs. 
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S 121&.601 Monitoring and evaluation ac- 
tivities. 

Each State educational agency shall: 

(a) Undertake monitoring and evalu- 
ation activities to insure compliance of 
all public agencies* within, thp State 
with the requirements of Subparts C, 
D. andE. , , ^ 

(b) Develop procedures (including 
specific timelines) for monitoring and 
evaluating public agencies involved in 
that education of handicapped chil- 
dren. These procedures must include: 

(1) Collection of data and reports: 

(2) Conduct of on-site visits: 

(3) Audit of Federal fund utilization: 
and 

(4) Comparison of a sampling ? of in- 
dividualized education programs with 
the programs actually provided. 

(20 U.S.C. 14i2(6>; 14l3xa)(ll)) 

Comment: In carrying out the require- 
ments of paragraph (b) of this section. State 
educational agencies could include addition- 
al procedures, such as involving parents or 
representatives of parent organizations in 
on-site visits and other monitoring activi- 
ties. 

§ 12U.602 Adoption of complaint proce- 
dures. 

(a) Each State educational agency 
shall adopt effective procedures for re- 
viewing, investigating, and acting on 
any allegations of substance, which 
may be made by public agencies, or 
private individuals, or organizations, 
of actions taken by any public agency 
that are contrary to the requirements 
of this part. 

(b) In carrying out the requirements 
in paragraph (a) of this section, the 
State educational agency shall: 

(1) Designate specific individuals 
within the agency who are responsible 
for implementing the requirements; , 

(2) Provide for negotiations, techni- 
cal assistance activities, and other re- 
medial action to achieve compliance; 
and m 

(3) Provide for the use of sanctions, 
including the withholding of Part B 
funds in accordance with § 121a. 194. 

(20 U.S.C. 1412(6)) 



Use or Funds 

§ 12U.620 Federal funds for State admin- 
istration. 

A State may use five percent of the 
total State allotment in any fiscal year 
under Part B of the Act. or $200,000. 
whichever is greater, for administra-. 
tive costs related to carrying out sec- 
tions 612*and 613 of the Act. However, 
this amount cannot be greater than 
the amount which the State may use 
under §121a.704 or §121a.705. as the 
case may be. • ^ 

(20 U.S.C. 1411(b). (c» 

§ 12U.621 Allowable cost*.* 

(a) The State educational agency 
may use funds under § 121a.620 of this 
Subpart for: 

.(1) Administration of the annual 
program plan and for planning at the 
State level, including planning, or as- 
sistihg in the planning, of programs or 
projects for the education of handi- 
capped children; 

(2) Approval, supervision, monitor- 
ing, and evaluation, of the effective- 
ness of loc& programs and projects for . 
the education of handicapped chil- 
dren; * , ' • . 

(3) Technical assistance to local edu- 
„ cational agencies with respect to the 

requirements. of this part; 

(4) Leadership services for the pro- 
gram supervfsion and management of 
special education activities for handi- 
capped children; and 

(5) Other State leadership activities 
and consultative services. 

(b) The State educational agency 
shall use the remainder of its funds 
under § 121a.620 in accordance with 
§ 12U.370 of Subpart C. 
(20 U.S.C. 14U (b). (O) 

State Advisory Panel 

§ 12U.650 Establishment. 

(a) Each State shall establish, in ac- 
cordance with the provisions of thts 
subpart, a State advisory, panel on the 
education of handicapped children. 

(b) The advisory panel must be ap- 
pointed by thA Governor or any other 
official authorized under State law to 
make tho.se appointments. 
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(c) If a State has an existing adviso- 
ry panel that can perform the func- 
tions in § 121a.652, the State may 
modify the existing panel so that it 
fulfills all of the requirerrients of this 
subpart, instead of establishing a new 
advisory panel. 
(20 U.S.C. 14l3<a)<12)) 

§121».651 Membership. 

(a) The membership of the State ad- 
visory panel must be composed of per- 
sons involved in or concerned with the 
education of handicapped children. 
The membership must include at least 
one person representative of each of 
the following groups: 

'D Handicapped individuals. 

(2) Teachers of handicapped chil- 
dren. 

(3) Parents of handicapped children. 

(4) State Hid local educational offi- 
cials. 7* 

(5) Special education program ad- 
ministrators. 

(b) The State may expand the advi- 
sory panel to include additional per- 
sons in the groups listed in paragraph 
(a) of this section and representatives 
of other groups not listed. 

(20 U.S.C. 1413<a)<12» 

Comment The mem*"TShlp of the State 
advisory panel, as listed in paragraphs (a) 
(l)-<5). is required in section 613<a)(12) of 
the Act As indicated in paragraph (b). the 
composition of the panel and the number of 
members may be expanded at the discretion 
of the State. In adding to the membership, 
consideration could be given to having: 

(1) An appropriate balance between pro- 
fessional groups and consumers (i.c.. par- 
ents, advocates, and handicapped individ- 
uals): 

(2) Broad representation within the con- 
sumer-advocate groups, to insure that the 
interests and points of view of various paiy*-* 
ents. advocates and handicapped individuals 
are appropriately represented: 

(3) Broad representation within profes* 
sionai groups (e.g.. (a) regular education 
personnel, (b) special educators, including 
teachers, teacher trainers, and administra- 
tors, who can properly represent various di- 
mensions in the education of handicapped 
children, and*(c) appropriate related serv- 
ices personnel): and 

(4) Representatives from other State advi- 
sory panels (such as vocational education). 

If a State elects to maintain a small advi- 
sory panel (e.g.. 10-15 members), the panel 
itself could take steps to insure that it (I) 
consults with and receives inputs from var- 



ious consumer and special Interest profes- 
sional groups, and (2) establishes commit- 
tees for Particular short-term purposes com- 
posed of representatives from those input 
groups. * 

§121a.652 Advisory panel functions. 

The State advisory panel shall: 

(a) Advise the State educational 
agency of unmet needs within the 
State in the education of handicappqd 
children; 

(b) Comment publicly on the State 
annual program plan and rules or reg- 
ulations proposed for issuance by the 
State regarding the education of 
handicapped children and the proce- 
dures for distribution of funds under 
this part; and 

(c) Assist the State in developing 
and <eporting such information and 
evaluations as may assist the Commis- 
sioner in the performance of his re- 
sponsibilities under section 618. 

(20 U.S.C. 14l3(a)(12)) 

§ 121a.653 Advisory panel procedures. 

(a) The advisory panel shall meet as 
often as necessary to conduct its busi- 
ness. 

(b) By July 1 of each year, the advi- 
sory panel shall submit an annual 
report of panel activities and sugges- 
tions to the State educational agency. 
This report must be made available to 
the public in a manner consistent with 
other .public reporting requirements 
under this part. 

(c) Official minutes must be kept on 
all panel meetings and shall be made 
available to the public on request. 

(d) All advisory panel meetings and 
agenda items must be publicly an- 
nounced prior to the meeting, and 
meetings must be open to the public. 

(e) Interpreters and other necessary 
services must be provided at panel 
meetings for panel members or partici- 
pants. The State may pay for these 
services from funds under § 121a.620. 

(f) The advisory panel shall serve 
without compensation but the State 
must reimburse the panel for reason- 
able and necessary expenses for at- 
tending meetings and performing 
duties. The State may use funds under 
§ 121a.62(f for this purpose. 

(20 U.S.C, 14l3<a)<12>> 
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Subpart 6— Allocation of Funds; 
Roportt 

Allocations 

§12U.700 Special definition of the term 
State. 

For the purposes of § 121a.701. 
§121a.702. and §§ 12la.704-121a.708, 
the term "State'* does not include 
Guam. American Samoa, the Virgin is- 
lands, and the Trust Territory of the 
Pacific Islands. 
(20 U.S.C. 1411(a)(2)) 

§ 12U.701 State entitlement; formula. ^ 



(a) The maximum amount of the 
grant to which a State is entitled 
under section 611 of the Act in any 
fiscal year is equal to the number of 
handicapped children aged three 
through 21 in the State who are re- 
ceiving special education and related 
services, multiplied by the applicable 
percentage, under paragraph (b) of 
this section, of the average per pupil 
expenditure in public elementary and 
secondary schools in the United 
States. . , 

(b) For the purposes of the formula 
in paragraph (a) of this section, the 
applicable percentage of the average 
per pupil "expenditure in public ele- 
mentary and secondary schools in the 
United States for each fiscal year is: r 

(1) 1978-5 percent. 

(2) 1979—10 percent. 

(3) 1980—20 percent. 

(4) 1981-30 percent, and 

(5) 1982. and for each fiscal year 
after 1982. 40 percent. 

(20 U.S.C. 1411(a)(1)) 

(c) For the purposes of this section, 
the average per pupil expenditure in 
nubile elementary and secondary 
schools in the United States, means 
the aggregate expenditures during the 
second fiscal year preceding the fiscal 
year for which the computation is 
made (or if satisfactory data for that 
year are not available at the time of 
computation, then during the most 
recent preceding fiscal year 'for which 
satisfactory data are available of all 
local educational agencies in the 
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United States (which, for the purpose 
of this- section, means the fifty States 
and the District of Columbia), plus 
any direct expenditures by the State 
for operation of those agencies (with- 
out regard to the source of funds from 
which either of those expenditures are 
made), divided b> the aggregate 
number of-children In average daily 
^attendance to whom those agencies 
^provided free public education during 
that preceding year. 
(20 U.S.C. 1411(a)(4)) 

§ 1JJU.702 Limitations and exclusions. 

(a) In determining the amount of a 
grant under § 121a.701 of this subpart, 
the Commissioner may not count: 
• (1) Handicapped children In a SUte 
to the extent that the number of 
those children is greater than 12 per- 
cent of the number of all children 
aged' five through 17 In the State! and 

(2) [Reserved] v 

(3) Handicapped children who are 
counted under section "121 of the Ele- 
mentary and Secpndary Education Act 

of 1965. , ; . 

(b) For the purposes of paragrapn 
(a) of this section., the number of chil- 
dren aged five through 17 in any State 
shall be determined by the Commis- 
sioner on the basis of the most recent 
satisfactory data available to him. 



(20 U.S.C. 1411(a)(5)) * , \ 

(42 FR 42476. Aug. 23. 1W77. as ameKde<| at 
42 FR 65083. Dec. 29. 19771 ' ^ 

"§ i21a.703 Ratable reductions. a 

(a) General If the sums appropri- 
ated for any fiscal year for making 
payments to States under section 611 
of the Act are not sufficient to pay In 
full the total amounts to which all 
States are entitled to receive for that 
fiscal year, the maximum -amount 
which all States are entitled to receive 
for that fiscal year shall be ratably re- 
duced. In case additional funds 
become available for making payments 
for any fiscal year during which the 
preceding sentence is applicable, those 
reduced amounts shall be increased on 
the same basis they were reduced. 

(20 U.S.C. 1411(g)(1)) 

(b) Reporting datef'foxlocal educa- 
tional aaencies and reallocations. 
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(1) In any fiscal year irf which the 
State entitlements have been ratably 
reduced, and in which additional funds 
have not been made availabie-to pay ir^ 
full the total of the amounts under 
paragraph (a) of this section,* the 
State educational agency shall fix 
dates before which each local educa- 
tional agency shall report to the State 
the amount of funds available to it 
under this part which it estimates it 
will expend. 

(2) The amounts available under 
paragraph (a)(1) of this section, or any 
amount which would be available to 
any other local educational agency if 
it were to submit an application meet- 
ing the requirements of this part, 
which the State educational agency 
determines will not be used for the 
period of its availability, shall be avail- 
able for allocation to those local edu- 
cational agencies, in the manner pro- 
vided in § 121a.707. which the State 
educational agency determines will 
need and be able to use additional 
funds to carry out approved programs, 

(20 U.S.C. 1411<r)<2)) 

§ 121a.704 Hold harmless provision. 

No State shall receive less than the 
amount it received under Part B of the 
Act for fiscal year 1977. 

(20 U.S.C. 1411(a)(1)) 



§ 12Ia.705 Within-State distribution: fiscal 
year 1978. 

Of tjie funds received under 
§ 121a.701 of this subpart by any State 
for fiscal year 1978: 

(a) 50 percent mny be used by the 
State in accordance with the provi- 
sions of § 121a.620 of Subpart F and 
§ 121a.370 of Subpart C, and 

(b) 50 percent shall be distributed to 
local educational agencies in the State 
in accordance with § 121a.707. 

(20 U.S.C. 1411(b)(1)) 



§121a.706 Within-State distribution: fiscal 
year 1979 and after. 

Of the funds received under 
$>121a.701 by any State for fiscal year 
*1979. and for each fiscal year after 
fiscal year 1979: 
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(a) 25 percent may be used /by the 
State in accordance with § 121a.620 of 
Subpart P°and § 121a.370; of Subpart 
C, and c \ N - 

(b) 75 percent shall be distributed to 
the, lpcal educational agencies in the 
State in accordance with § 121a.70V. 

(20U.S.C. 1411(c)(1)) 

§ 121a/?07 Local educational agency enti- 
tlements;- formula. 

Prom the*-tfetal amount tff funds 
available to all local educational agen- 
cies, each local educational agency is 
entitled to an amount which bears the 
same ratio to the total amount as the 
number of handicapped children aged 
three through, 21 in that agency who 
are receiving special education- and re- 
lated services bears to the aggregate 
number of handicapped children aged 
three through 21 receiving special edu- 
cation and related services in all local 
educational agencies which apply to 
the State educational agency for funds 
under Part B of the Act. 

(20 U.S.C. 1411(d)) 

§ 12U.708 Reallocation of local education- 
al agency funds. 

If a State educational agency deter- 
mines that a local educational agency 
is adequately providing a free appro- 
priate public education to all handi- 
capped children residing in the area 
served by the local agency with State 
and local funds otherwise available to 
the local agency, the State educational 
agency may reallocate funds (or por- 
tioas of those funds which are not re- 
quired to provide special education 
and relate^ services) made available to 
the local agency under §121a.707, to 
other < local educational agencies 
within the State which are not ade- 
quately providing special education 
and related services to all handicapped 
children residing in the areas served 
by the other local educational agen- 
cies. 

(20 U.S.C. 1414(e)) 

§ 12U.709 Payments to Secretary of Inte- 
rior. 

(a) The Commissioner is authorized 
to make payments to the Secretary of 
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the Interior according to the need for 
that assistance. for the education of 
handicapped children on reservations 
serviced by elementary and secondary 
schools operated for Indian children - 
by the Department of the Interior. 

(b) The amount of those payments 
for any fiscal year shall not exceed 
one percent of the aggregate amounts 
available to all States for that fiscal 
year under Part B of the Act. 
<20 U.S.C. 1411(f)(1)) 

§ 12U.710 Entitlement* to jurisdiction*. 

(a) The jurisdictions to ^vhich this 
section applies are Guam. American 
Samoa, the Virgin Islands, and the 
Trust Territory of the Pacific Islands. 

(b) Each Jurisdiction under para- 
graph (a) of this section is entitled to 
a grant for the purposes set 'forth In 
section 601(c) of the Act. The amount 
to .which those jurisdictions are so en- 
titled for- any fiscal year shall not 
exceed an amount equal to 1 percent 
of the aggregate of the amounts avail- 
able to all States under this part for 
that fiscal year. Funds appropriated 
for those jurisdictions shstfl be allo- 
cated proportionately among them on 
the basis of the number of children 
aged three through twenty-one in 
each jurisdiction. However, no juris- 
diction shall receive less than $150,000. 
and other allocations shall be ratably 
reduced if necessary to insure that 
each jurisdiction receives at least t,hat 
amount. , _ _ . . 

(c) The amount expended for admin- 
istration by each jurisdiction under 
this section shall not exceed 5 percent 
of the amount allotted to the Jurisdic- 
tion for any fiscal year, or $35'.000. 
whichever is greater. 



(20 U.S.C. 1411(e)) 



Reports 



§121a.750 Annual report of children 
served— report requirement, 
(a) The SUite educational agency 
shall report to the -Commissioner no 
later than April 1 of j ^ch year the 
number of handicapped children aged 
three through 21 residing, in the State 
who are receiving special education 
and related services. 



(b) The State educ&tipnal agency 
shall submit the report' Oft forms pro- . 
vided by t,he Commissioner. 

. (20U.S.C. 1411(a)(3)) ' ' ^' " \ 
Comment. It is very Important -to under- 
stand that, this report arid the requirements 
that relate to it are solely forallocation Pur- 
poses. The populatlon/of children the State 4 
may count for allocation purposes may 
differ from the population of children to 
whom the State mur make available a free 
appropriate public education. For example, 
while section Gl 1(a)(5) of the Act limits the 
number of children who may be counted for 
allocation purposes to 12 percent of the gen- 
eral school population aged five through # 
seventeen, a State might find that ^per- 
cent (or some other percentage) of Its chil- 
dren are handicapped. In that case, the 
State must tnake free appropriate public 
education available to all of those handi- 
capped children. 

§121a.75i" Annual report of children 
served—Information required In the 
.report. , " " 

(a) In-its report, the State education- 
al agency shall include a table which 
shows; 

( 1) The Dumber of handicapped chil- 
dren receiving special 'education and 
related services on -October 1 and on 
February Kof thatsibhool year, and 
the average of the numbers for those 
two dates; * , s 

(2) The number of those handi-* 
caBtfcd children within each disability 
category, as defined in the definition 
of, "handicapped children" in 
of Subpart A; and ' 

(3) The number of those hand! 
capped children "withip each of the fol- 
lowing age groups: * 

(i) Three through five;- 
- (ii) Six through seventeen; and 
(iii) Eighteen through twenty-one. 

(b) A child must be counted as being 
in the age group corresponding to his 
or her age on the date of the count: 
October 1 or February 1. aj the case 
may be. • • 

(c) The. State educational agency 
may not repprt a* child under more 
than one disability category. 

(d) If a handicapped child has more 
than one disability, the State educa- 
tional agency shall report that child in 
accordance with the following proce- 
dure: 
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(1) A child who is both deaf And 
blind must be reported as "deaf»blind. M 

(2) A child who has more than one 
disability (other than a deaf-blind 
child) must be reported as "multihan- 
dicapped." 

(20 U.S.C. 1411(a)(3); 14ll7a)(5)(A)(H); 
1418(b)) 



§ 121a.752 Annual report s of children 
served— certification. 

The State educational agency shall 
include in its report a certification 
signed by an authorized official of the 
agency that the information provided 
is an accurate and undupllcated count 
of handicapped children receiving spe- 
cial education and related services on 
the dates in question. 

(20 U.S.C. 1411(a)(3); 1417(b)) 

§ 121a.753 Annual report of children 
served — criteria for counting children. 

(a) The State educational agency 
may include handicapped children in 
its report who are enrolled in a school 
or program which is operated or sup- 
ported by a public agency, and -which 
either: - * • 

(1) Provides ther&with both special 
education and related services; or 

(2) Provides them only with special 

. education if they do not need related - 
' services to assist them in benefitting 
from that special education. 
\ (b) The State educational agency 
may not include handicapped children 
in Us report who: 

(lvvAre not enrolled in a school or 
program operated or supported by a 
public agency \*~ 

(?) Are not provided special educa- 
tion that meets State standards; 

(3) Are not provided with a related 
service that they need to assist them 
in benefitting from special education: 

(4) Are counted by a State agency 
under .section 121 of the Elementary 
and Secondary Education Act of 1965. 
as amended; or 

(5) Are receiving special education 
, funded solely by the FederaJ Govern- 
ment. However, the State may count 
children covered under § 121a.l86(b) of 
Subprtf t B. 

(20 U.S.C. 1411(a)(3); I417ib))» - 



Comment. 1. Under paragraph (a); the 
State may count handicapped children in 'a 
Head Start or other preschool program op- 
erated or supported by a public agency if 
those children are provided special educa- 
tion that meets State standards. 

2. "Special education;' by statutory defini- 
tion, must be at no* cost to parents. As of 
September 1, 1976, under the free appropri- 
ate public education requirement, both spe- . 
cial education' and related services must be 
at no cost to parents. 

There may be some situations, however, 
where a child receives special education 
from a public source attno cost, but whose 
parents pay for the basic or regular educa- 
tion. This child may be counted. The Office 
of Education expects that there would only 
be limited situations where special cduca* 
tfon would be clearly separate from regular 
education— generally, where speech therapy 
Is the only special education required by the : 
child. For example/the child might be in a J 
regular program In a parochial or'other prl- , : 
vate school but receiving speech therapy in : 
a program funded by the local educatfonal ; 
agency. Allowing these children to be count* " 
ed v/ill provide Incentives (In addition to . 
complying "*wlth the .legal requirement In j 
section 613(a)(4XA? of the Act regarding ^ 
private schools) to public agencies to pro- v 
vide services to children In private schools, 
since funds are generated in part, on the 
basis of the number of children provided . 
special education and related services. Agen- 
cies should, understand, however^ that * 
where a handicapped child is placed In or 
referred to a public or private school for 
educational purposes, special education In- 
cludes the entire educational program ^pro- 
vided to the child. In that case 5 , parents may 
not be charged for any part of the child's 
education. 

" A State may not count Indian children on 
or near, reservations and children pn mulc- 
tary facilities. If It provides them no special 
education. If a {hate or local educational 
agency Is responsible for serving these chil- 
dren, and docs provide them special educa- 
tion and related services, they may be 
counted. > 

• § 121a.754 Annual re Jj<> r t of children 
served— other respfnslbilitieH of #he 
State cducationajpgency. 

In addition t<\meetlng_the other re- 
quirements in this subpart, the State 
educational agency shall: 

(a) Establish procedures to* be used 
by local educational agencies and 
other educational institutions in 
counting the^number of handicapped 
children "receiving special education 
ajid related services; 
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<t(b) Set dates by ivhich those agen- 
cies and' institutions must report to 
the State educational agency to Insure 
that the State complies with 
§ 121a.750(a); m /*\ 

(c) ObUIn ' certification . from^each 
agency and institution that an undu- 
plicated and accurate count has been 
made; •' * 

(d) A^srwte the data from the 
count obtained from each agency and 
institution, ana prepare the reports re- 
quired under this subpart; and 

(e) 'Insure that documentation is 
maintained which enables the State 
and the Commissioner to audit the ac- 
curacy gf the count. 

(20 U.S.C.'1411(a><3>; 1417(b)) 

Comment States should note that the 
data required In the annual report .of chil- 
dren served are not to be transmitted to the 
Commissioner In personally Identifiable 
form States are encouraged to collect these' 
data In nori-personally Identifiable form. 

•Appendix A— {Reserved! 

Appendix E^-Indexto Part 121a 

ADMINISTRATION 

See: Monitoring. " . 
Annual program plan requlrements- 

§$121a.ll2: 121a.l34; 121a.l$8; 121a.l41: 

121a.l42:121a.l45. ~ 
Certification of State authority-* 121a.H2. 
Direct Service by State educational 

agency— 1 121a.3fi0. 
Local application requirements ||12la.228; 

12la.236: 121a.240. 
Local education agency definition-! I2la.8. 
§tate admlnlstration-Subpart F. 

ADVISORY PANEL (STATE) 

Annual program plan requirement- 
e 121a 147 

jCiVneral' requirements— II 121a.650-121a.653. 

ALLOCATIONS 

Annual program plan condition of assist- 

ancc-yi21a.lt0. 
Application by local agency condition of as- 

slstance-! 121a.l80. 
Consolidated applications-! 121a.l91. 
Count of children-Sec Reports. 
Interior Department for Indian children- 

§12la.709. 
Ix>cal agency allocation-See Reports. 

Formula-!? I2la.705-I2ia.707. 

Reallocation- 5 I2la.708. 

Use by the State-* 12la.360. 
OiH lying areas 5 12la.710. 
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Recovery for misclasslflcd chlldren- 

i 12U.141. 
State allocation: 
.Formula-!! I2la.701-121a.703: 12U.705- 

12U.7O0. 
Hold harmless — ! 121a.704. 
Use for administration-!! 121a.fi20- 
12U.021. 
Use of— See other headings. 
Withholding— See: Hearings. 
Prom the local agency-! 121a.l94. 
Prom the State-!! 121a.5W-121a.593. 

ANNUAL PROGRAM PLAN 

• Approval; disapproval—! 12U.113. 
Certifications-! 12U.112. 
Condition of assistance to State-! 12U.110. 
Contents-!! 121a.Hl; 12U.112; 12U.120- 
12-U.151. 

Effective period-! 12U.1 14. ' 
General requirements-!! 121a.110-121a.114. 
Public partlclpatlon-See: Public Participa- 
tion. 

Submission by State-! 121a.ll0. 

•APPLICABILITY OF REGULATIONS— 5 l3ia,3 
APPLICATION BY LOCAL AGENCY 

Annual program plan requirement— 
! 121a.l44. 

Approval or disapproval 'by State education- 
al agency-^!! 121a.l93: 12U.360. 
Second priority children-amendment of ap- 
. plication-! 12U.324. 
Submission by local agency-! 12U.180. 
Condition of assistance to local agency- 
!121a,180. nt tnn 

Consolidated application-!! I21a.l90 

12la.l92. 
Content-!! 121a.220-121a.240. 
Excess costs-See: Excess Costs. 
Public partlclpatlon-See Public Partlclpa 
lion. 



See: Monitoring. 

complaints 
State educational agency procedures- 

! 121A.602. 
See: Hearings. 

COMPARABLE SERVICES 

Local application requirement-! 12la.231. 
consent 

Deflned-5 12U.500. 
Disclosure of Information-! 121a.571. 
Initial placement-! 121a.504(b). 
Placement status during a proceedlnR 

*121a.513. 1 
Preplacement evaluation of child 

; |2|a.504<b>. 
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CONFIDENTIALITY OP INFORMATION 

Annual program plan requirement— 

i 121a.l2P. 
Definitions-! 12U.560. 

General requirements— 1| 121a.560-121a.572. 
Local application requirements— § 12U.221. 

CONSOLIDATED APPLICATIONS 

See: Application of local agency. 

COUNT OF CHILDREN 

Annual report of children served— 

iil21a.750-121a.754. 
Allocations: 

State entitlement-!! 121a.701-121a.702. 

Local educational agency entitlement— 
i 12U.707. 
Outlying areas entitlements—! 121a.710. 

DEFINITIONS— !! 1 2 1 ft. 4- 1 2 lft. 1 S 
DUE PPOCESS 

See: Confidentiality of Information. 
Evaluation. 
Hearings. 
Notice. 

Procedures for parents and children— 
!fi 121a.500-121a.514. 

EDUCATION 

See: Free Appropriate Public Education. 
Pull Educational Opportunity Goal. 
Individualized Education Program. 
Personnel Development. 
Physical Education. 
Special Education. 
Related Services. 

EVALUATION 

Advisory panel function— S 121a>652. 
Annual program plan requirements— 

ii 12U.128: 121a.l33; 121a.l46. 
Education programs— ! 121a.l46. 
Handicapped children: 

Consent required for— | 121a.504. 
. Defined-! 121a.500. 
Hearings-See: Hearings. 
Independent educational evaluation— 
i 121a.503. 

Information on achievement— 5 I21a.232. 

Notice required- ii I21a.504-I21a.505. 

Protection-!! 121a.l20. I21a.l33. 
12U.221. I21a.530-12la.534. 

State rcsponsibility-!|121a.l28. 
Hearing aids—! 121a. 303; 
Individualized education programs— 

§ 121a.l46. 
Personnel development— 5 121a. 386. 
Private • school children service needs— 

i 121a.453. 

State educational agency activities- 

J!121a.l46; 121a.601. 
Training-See: Personnel development, this 

heading 



EXCSS COSTS 

Generally-?! 121a.182-121a.186. 
Local application requirement— ! 121a.229. 
Not applicable to State educational 
agency-i 121&.360. 

PMEE APPROPRIATE PU1LIC EDUCATION 

See: Individualized Education Programs. 

Related Services. 

Special Education. 

Time JLImlts and Timetables. 
Annual program plan requirements— 

§§ 121a.121-121a.122. 
De/lned-i 121a.4. 

Generally-ii 121a.300-l21a.303: I21a.307. 
Initiation or change— See: Notice. 
State practice exception— 1 121a.300. 
State use of local agency's allocation— 

i 121a.360. 

Priorities-!! 121a.320-121a.324. 

PULL EDUCATIONAL OPPORTUNITY GOAL 

Annual program plan requirements— 
' fil21a.123-121a.126. 
General requirements— Si 12la.304-121a.306. 
Local application requirements— 
i! 121a.222-121a.223. 

HANDICAPPED CHILDREN 

Defined-! l£la.5. 
Rights 

See: Confidentiality of Information. 
Due Process. 
Evaluation 

Free Appropriate Public Education. 
Hearing. 

Identification. Location. Evaluation. 
Individualized Education Program. 
Least Restrictive Environment. 
Notice. 

Private School Children. 
Special Education. 
Related Services. 

HEARINGS* 

Disapproval of annual program plan— 
§ 121a.ll3. 

Disapproval of local application—! 121a. 194. 
Office of Education procedures— 

ii 121a.580-121a.593. 
Parents and children: 

Identification, evaluation, placement— 

&i 121a.506-121a.514. 
Confidentiality of Informatlon- 
ii 121a.568-121a.570. 
Public hearings before adopting annual pro- 
gram plan—!! 121a.280-121a.284. 
Withholding payments from a State— 
! 121a.590. 

IDENTIFICATION. LOCATION. EVALUATION 

See: Evaluations. 

Annual program plafv. requirement— 
§ 121a.l28. 

Local application requirement— ! 121a.220. 
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Private school children— 1 121a.453. 

INDIAN CHILDREN 

Application from Secretary of Interior- 

H 121a.260-121a.263. 
Count-! 121a.753. 

Payments to Secretary of Interior— 
f 121a.709. 

INDIVIDUALIZED EDUCATION PROGRAM 

Accountability- § 12U.349. 
Annual program plan requirement— 

i 12U.130. 
Content-§ 121a.346. 
Defined-! 12U.340. 
Effective dates-§ 12U.342. 
First priority children-! 12U.322. 
Free appropriate public education denni* 

tion— 1 121a.4. 
General requirements-.fi 121a.340-121a.349. 
Least restrictive environment— § 121a.552. 
Local application requirement- i 12!n.235. 
Meetings-!! 121a.343-121a.345. 
Parent participation— 1 12U.344. 
Placement-!! 121a.533: 12U.552. * 
Private school children—!! 121a.347- 

121a.248; 121a.401. 
Reevaluation-! 121a,534. 

LEAST RESTRICTIVE ENVIRONMENT 

Annual program Plan requirement— 
! 12U.132. M M 

General requirements- !! 121a.550-12U.556. 

Local application requirement-? 121a.227. 

Nature and location of State services- 
!121a.361. 

Nonacademic services and settings- 

9! 12U.306: 121a.553. 
Physical education-! 121a.307. 
Placement decisions-!! 121a.513; 121a.533. 
Program options—! 121a.305. 

MATCHING— I I2ia.371 
MONITORING 

Annual program Plan requiremenU- 

§§ 121a.l28(b)(5): 121a.l30(b)(2); 12U.135. 
Auditing count of children served- 

§ 12U.J54. § a io< crtc 

Confidentiality of information-! 121a.575. 
Identification, location. evaluation- 

S121a.l28(b)(5). 
Individualized - education programs- 

! 121a.l30(b)(2). 
Least restrictive environment—! ma.556. 
Private school children-! 121a.402(a>. 
State educational agency responsibllity- 

§ 12ia.601. 

NONDISCRIMINATION 

Annual program requirement-! 12U.150. 
Evaluation materials and procedures- 

§121a.530. . lvao 

Local application requirement-! 121a.239. 
Nonacademic services-! 121a.306 
Private school children-! 12U.458. 
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Program options— 5 121a.305. 
Testing materials and procedures- 
! iaia.530. 

NOTICE 

Confidentiality of information-!* 121a.561. 
121a.573. 

Individualized education program meeting— 
! 121a.345. 

Initiation or change of identification, evalu* 
ation. placement, or free appropriate 
public education—!! 121a.504-121a.505. 

Notice-or. opportunity for a hearing-See: 

Hearings. _..,.,,«« 
Notice of'procedural safeguards-! 12U.505. 
Public notice of withholding payments— 

! 12U.592. 1 

PERSONNEL DEVELOPMENT 

Annual program Plan requirement— 
!l21a.l39. 

Comprehensive system of personnel devel* 
opment-i! 121a.380-121a.387. 

Included in State support services— 
! 12U.370. 

Least restrictive environment—! 12U.555. 

Local application requirement— ! 12U.224. 

Personnel needs-! U2 la. 126; 12U.223. 

Preservice training—! 121a.321. 

Trained personnel for evaluation materi- 
als-! 12U.532. 

Training regarding confidentiality of infor- 
mation—! 12U.572. 

Use of Part B funds for training- 
,§§ 121a.321. 121a.322. 

PHYSICAL EDUCATION 

Included in special education—! 12U.14. 
Required—! l^la.307. 

PLACEMENTS 

See: Evaluation. 

Least Restrictive Environment. 
Private schools. 

priorities 

See: Evaluation. 

Identification. Location. Evaluation. 
Annual program plan requirement— 

§ 12U.127. 
Definitions: 

First priority children-! 121a.320(a). 

Second priority children-! 121a.320(b). 
General requirements-!! 121a.320-121a.324. 
Local application requirement-! 121a.22!>. 
State direct and support services— 

< 121a.370. 



PRIVA7.E SCHOOL CHILDREN 

Annual program plan requirement— 
§ 121a. 140. 

Confidentiality of information-! 12U.560. 
Cost of residential placement-! 121a.302. 
Handicapped children placed or referred by 
pubiic agencies-!! 121a,400-121a.403. 
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Haiu: , w»d children not placed or referred 
by piu .ic agencies-}} 121a.450-121a.460. 

Individualized education program- 
}} 121a.347-121a.348. 

Least restrictive environment— § 12la.554. 

Part B applicability to private schools— 
§121a,2. 

Physical education— § 121a. 307. 

PROCEDURAL SAFEGUARDS 

See: Complaints. 
Consent. 
Hearings. 
Notice. 

Surrogate Parents. 
Annual program plan requirements— 

§§ 1210.131: 121a.l36. 
Local application requirement—! 121a.237. 

rUBUC PARTICIPATION 

See: Hearings. 

Annual program plan requirements— 
§§ 121a.l20: 121a.l37; 121a.280-121a.284. 

Local application requirements— §§ 121a.?.26: 
121a. 234. 

Secretary of Interior application— 

§121a.261. | 
State advisory panel— §§ 121a.650-121a.654. 

RECORDS 

See: Confidentially of Information. 
Annual program plan requirement— 

§ 121a.l43. 
Comparable services— § 121 a. 231. 
Count of children served— § 121a.754. 
Excess costs— § 121a.l83. 
Individualized education programs— 

} 121a. 130. 

Local application requirement— § 121a. 233. 
Parents may examine— §§ 121a. 502; 121a.562. 
Parents not participating in meetings— 
§ 121a.345. 

RELATED SERVICES 

See: Free Appropriate Public Education. 

Individualized Education Program. 
Defined--* 121a 13. 1 

REPORTS 

Annual report of children served— 

§§ 121a.750-121a.754. 
Local application requirements— }} 121a.232; 

121a.233. 
State advisory panel— § 121a.652. 

SPECIAL EDUCATION 

See: Free Appropriate Public Education. 

Individualized .Education Program. 
Defined-! 121a.l4. 

STATE ADVISORY PANEL 

Annual program plan requirement— 
§ 121a. 147. 

General requirements- }} 121a.650-121a.653. 

STATE DIRECT AND SUPPORT SERVICES 

Annual program plan requirement— 
§ 121a.51. 

General requirements— §§ 121a.360-121a.372. 



SUPPLANTING 

Applicability to State educational agency- 
1 12U.372. 

Local application requirement— § 12 la. 230. 
Private schools-f 121a.460. 
Waiver of requirement— § 121a.589. 

SURROGATE PARENTS 

Definition of parent—} I21a.l0. 

Duty of public agency to assign— § 121a.514. 

Responsibilities-} 121a. 514. 

Selection-} 12U.514. 



+ TESTING 

See: Evaluation. 

TIME LIMITS AND TIMETABLES 

Annual program plan effective period— 
§ 12U.114. 

Evaluation of educational programs— 
§ 121a.l46. 

Free appropriate public education— 
§} 121A.122; 12U.300. 

Full educational opportunity goal- 
Si 121a. 125: 12U.222. 

Hearing decisions-}} 121a.512: 121a.563. 

Individualized education programSr- 
§} 121a 342: 12U.343. 

Public participation In the annual program 
plan-§ 121a.280-121a.284. 

ReevaluaMon-} 121a.534. 

Report of children served—} 121a.750- 
121a.754. 

State monitoring of public agencies— 
§ 121a.601. 

State review of hearing decision-} 121a.512. 



TRAINING 

See: Personnel Development. 

USE OF PART B FUNDS 

Allocation foimulas* 
Consolidated applications-}} 121a.l90 
121a. 191. 

Entitlements-}} 121a.700-12la.7l0. 
Annual program plan requirements— 

§} 121a.l48: 121a.l49. 
Department of the Interior (Indian chil- 
dren)-} 121a.262. 
Excess costs—}} 121a.182-121a.186. 
Local application requirement—} 121a.238. 
State and local educational agencies: 

Free appropriate public education - 
§} 121a.301-121a.302. 

Full educational opportunity goal— 
§ 121a.304(b). 

Priorities-}} 121a.320-121a.324. 

Private school children-}} I21a.450- 
121a.460. 

State educational at enciea: 
Allowable costs— | 121a.621. 
Federal funds for State administration— 

1 12U.620. 
Matching-} 12U.371. 
State advisory panel— ft 121a.<S52. 
Use of local allocation for direct services— 

|| 121a.360-121a.361. 
Use of State educational agency allocation 

for direct and support services— 

1 12U.370. 

Supplanting-}} 12U.230: 12U.372: 
12U.580. 

Training— See: Personnel Development. 
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appendix A— Analysis or Final Regula- 
tion (45 CFR Paht 12! a) Under Paut B or 
the Education or the Handicapped Act 

These regulations set forth requirements 
to be followed by States and localities If 
they are to receive funds under Part B of 
the Education of the Handicapped Act. The 
regulations cover matters such as the identi- 
fication, location, and evaluation of handi- 
capped children; the provision of free appro- 
priate public education: the establishment 
of a full educational opportunity goal; the 
count of handicapped children for alloca- 
tion purposes; priorities In the use of Part B 
funds; the proper use of Part B funds: the 
development of an Individualized education 
program; the creation of a comprehensive 
personnel development system; procedural 
safeguards (e.g. righj, to notice and conduct 
of hearings); methods to guarantee public 
participation; 'and details about State 
annual program plans and locafeducatlonal 
agency applications. w 

Relationship Between Regulations Undeb 
Part B and Regulations Under Section 
504 

The regulations under section 504 of the 
Rehabilitation Act of 1973 (45 CFR Part 84; 
published at 42 PR 22675; May 4, 1977) deal 
with nondiscrimination on the basis of * 
handicap and basically require that reclpk^ 
ents of Federal funds provide equal oppor- * 
tunlhcs to handicapped persons (for exam- 
ple, that they meet the needs of handi- 
capped persons to the same extent that the 
ncc\. of nonhandlcappcd persons arc met). 
Subpart D of the section 504 regulations 
("Preschool. Elementary, and Secondary 
Education") contains requirements very 
similar to those in Part B of the Education 
of the Handicapped Act. 

BaMrally. both require that %handirapped 
persons be provided a frie appropriate 
public education; that handicapped students 
be educated with nonhandlcappcd students 
to the extent appropriate; that educational 
agencies identify and locate all unserved 
handicapped children; that evaluation pro- 
cedures be adopted to insure appropriate 
classification and educational services; ami 
that procedural safeguards be established. 

In .several respects, however, the section 
504 regulations are broader in coverage than 
Part B. For example, the definition of 
"handicapped person" and "qualified handle 
capped person" under section 504 covers a 
broader population than the definition of 

handicapped children" under Hart B. 
Under tlu Part B definition* a handicapped 
child is a child who has one of the impair* 
mcnis listed in the Act who because of that 
impairment requires special education and 
related services. Uncle: section 504. a handl- 
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capped person Is a person who has a physi- 
cal or mental impairment that substantially 
limits one or more major life activities, has 
a record or that typo of Impairment, or Is re- 
garded as having that Impairment (84.3CJ)). 

The regulations for section 504 also deal 
with a number of subjects nut covered by 
the Part B regulations (for example, bar- 
rtcr-free facilities and program accessibility; 
employment; postsecondary education and 
health, welfare and social services). On* the 
other side, Part B contains a substantial 
number of administrative requirements not 
Included under* section 504 (for example, 
annual program plans and local applica- 
tions) and requires more detailed proce- 
dures and policies In many instances (such 
as due process procedures). 

In several Instances, the section 504 regu- 
lations specifically reference where a re- 
quirement may be met by complying with a 
requirement under Part B. For example, 
584.33(b)(2), dealing with appropriate edu- 
cation, cites Implementation of an individ- 
ualized education program as one means of 
meeting the requirement. Section 81.33(d) 
has a September I, 1978 outside date for 
providing an appropriate education to quali- 
fied handicapped persons (conforming to 
the timelines In Hart B'). 'Section 84.35(d) In- 
dicates that a revaluation procedure con- 
sistent with the Part B requirements U one 
means of meeting the revaluation require- 
ments under section 504. Section 84.36, deal- 
ing with due pnwess requirements, Indicates 
that compliance with the procedural safe- 
guards in Part B is one means of meeting 
those requirements. * 
"It shouW be noted that the term "free ap- 
propriate pubUc education" (PAPE) has dif- 
ferent meanings under Part B and section 
504. For example,* under Part B, 'TAPE" Is 
a statutory term which requires special edu- 
cation and related services to 'be provided in 
accordance with an Individualized education ^ 
program. However, under section 504, each ' 
recipient must provide an education which 
includes "the provision of regular or special 
education and related aids and services that 
(I) are designed to meet Individual educa* 
tional needs of handicapped persons as ade- 
quately as the needs of nonhandlcappcd 
persons are met 

There is also a major difference between 
Part B and the section 504 regulations con' 
corning the matter of exclusion of handi- 
capped children from school. As of the ef» 
fcctlvc date of the section 504 regulations 
(June 3. 1977). exclusion of handicapped 
children from school constitutes a violation 
of those requirements.* However, under Part 
B. States are not required to serve all handi- 
capped children aged ?-18 until September 
1. 1978. As stated in Appendix A of the sec- 
tion 504 regulation*: 
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The ERA requires a free appropriate edu- 
cation to be provided to handicapped chil- 
dren "no later than September 1. 1978,** but 
section 504 contain* no authority for delay- 
ing enforcement. To resolve this problem, a 
new paragraph * (d) has been added to 
§14.33. Section 84.33(d) requires recipients 
to achieve full compliance with the free, ap- 
propriate public education requirements of 
f 84.33 as expeditiously as possible, but in no* 
event later than September 1. 1978. The 
provision also makes clear that, as of the ef- 
fective date of this regulation, no recipient 
may exclude a qualified handicapped child 
from it* educational program. Tnis provi- 
sion against exclusion is consistent with the 
order of providing services set forth in, sec* 
tlon 612(3) of the EH A, whlph places the 
highest priority on providing services to 
handicapped children who are not receiving 
an education. 

Past 121a— Assistawci to States for 
Education or Handicapped Children 

SUBPART A — GENERAL 

Subpart A sets forth the purposes and ap- 
plicability of these regulations and includes 
definitions of- statutory terms (e.g. free ftp* 
proprlate public education, special educa- 
tion, and related services) and other defini- 
tions related to those terms. . 

The following comments were received re- 
garding Subpart A. 

APPLICABILITY OP REGULATIONS TO STATE, 
LOCAL AND PRIVATE AGENCIES (§ I2ia,2) 

Comment* A commenter felt that the 
statement regarding the applicability of the 
regulations was not clear, and should be re- 
vised to Indicate that the* requirements 
apply to any public agency serving hancU* 
capped children, even if the agency dors not 
receive Part B funds. 

Response: A definition of '{public agency" 
has been added to the regulations. The defi- 
nition Includes all political subdivisions In 
the State that are responsible. for educating 
handicapped children. Throughout the reg- 
ulation, the term "public agency" has been 
used to make It clear where the require- 
ments do not apply only to State and local 
educational agencies. In addition, an ex* 
planatory comment was added after section 
121a.2 to make It clear that the require- 
ments under Part B are binding on each 
public agency In the State that has direct or 
delegated authority for the education of 
hanmcapped children, regardless of wheth- 
er*! hat agency receives Part B funds. 

definitions (§| iaia.4-iaia.is) 

Comment.' Hundreds of comments were re- 
celvcd regarding definitions In the proposed 
rules. Commcntcrs requested that new dcfl- 
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nltlons be added, or sought changes In exist* 
ing definitions, especially definitions of var* 
ious disability categories and the various 
types of related services. In many Instances, 
revisions were sought to conform to the 
most recent definitions adopted or used by 
professional associations. 

Response: Definitions of terms used In the 
regulations are taken from various statutes, 
Congressional reports, or materials provided 
by professional associations and other 
groups. Where appropriate, the Office of 
Education has attempted to Incorporate 
changes recommended by commenters, and 
has made other changes to clarify the defi- 
nitions. In addition, the following new terms 
were added: 

Definitions of "deaf-blind" and "multl- 
handicapped" were added because these are 
recognized categories of handicapped chil- 
dren In most States. • 

A definition of "qualified" was added In 
order to be able to use a consistent term In 
referring to the qualifications of the various 
personnel. 

The definition of "handicapped children" 
has been modified only by making certain 
clarifying changes. Although some com- 
menters requested additional changes In the 
definitions of the various disability catego- 
ries. It Is felt that the definitions In this reg- 
ulation must closely conform to current 
usage in the States and professions. 

The related services definition was ex* 
panded to include "school health services." 
In addition, changes were made in the defi- 
nitions of the individual terms Included 
under "related services" (e.g.. psychological 
services and recreation) to conform to rec- 
ommendations of professional issociation*. 

SUBPAHT S— STATE ANNUAL PROGRAM PLANS AND 
LOCAL APPLICATIONS 

Subpart B includes the requirements re- 
lating to State annual program plans, local 
educational agency application, participa- 
tion by the Bureau of Indian Affairs, av< 
public participation. 

Two new sections (section 12U.150 and 
12U.239) have been added to require assur- 
ances from the State educational agencies 
and local educational agencies that the pro- 
gram under Part B will be operated In com- 
pliance with the section 504 regulations. In- . 
eluding the requirements under section 606 
of the Education of the Handicapped Act re- 
garding employment of qualified handi- 
capped individuals in programs assisted 
under the Act. (The Office for Civil Right* 
has been delegated authority for enforcing 
sectlon.606.) 

A substantial number of commenters were 
concerned with the following major Issues 
In this subpart: (1) the amount of data re- 
quired of State and local educational agen- 
cies; (2) the excess costs, nonsupplantlng 
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and comparability requirements; and (3) the 
public participation requirements. In addi- 
tion, as with other subparU, many com* 
menters objected to itatutory requirement* 
and sought Interpretations of the statute 
and regulations. 

Annual Program Plans 

CONDITION OF ASSISTANCE (f 12ia.UO) 

Section 434(b) of the General Education 
Provisions Act <OEPA), as amended by Pub. 
L. 93-380, requires each State to submit <1) 
a general application containing five assur- 
ances, and (2) an annual program plan for 
each Office of Education program under 
which funds are provided to local education* 
al agencies through, or under the supervi- 
sion of, the State educational agency. Under 
Section 434(b). and the implementing regu- 
lations (45 CFR 100b. Subpart B), the gsn* 
eral application and an annual program 
plan take the place of a State plan for Part 
B (45 CPR U)0b.l9). 

The five assurances reciulred under sec* 
tion 434(b) of the OEPA cover proper ad* 
ministration, fiscal control and accounting, 
reports, supplanting, and submission of the 
annual program plan. Where Part B con- 
tains plan, requirements covering the same 
subject matters, submission of those plans 
requirements is satisfied by the State's sub- 
mission of the general application. They do 
not have to be submitted as part of the 
annual plan. The Part B plan provisions 
which do not have to be submitted In the 
annual program plan are referenced in 45 
CFR f 100b.l7(cH2)Uv). Note that a substan* 
tlve section, on the nonsupplantlng require* 
ment for local educational agencies is set 
out in 1 12U.230. 

Under 45 CPR 100b.l8(c). material may be 
Incorporated by reference In an annual pro* 
gram plan If the material is in a document 
previously approved by the Commissioner 
and on file in the Office of Education. This 
should save some paperwork, particularly In 
the years after the first annual program 
plan (for school year 1977-1978) is submit* 
ted under these regulations. 

The provisions to be Included In the 
annual program plan for Part B arc set 
forth In §| I2la.120-12la.151 of these regu- 
lations (which include the conditions of eli- 
gibility and the State plan requirements 
tinder sections 612 and U3 of the Act and 
section 434(b)(l)(B)(ll)of the GEPA (which 
requires each annual proRram plan to "set 
forth a statement describing the purposes 
for which Federal funds will be expended 
during the fiscal year for which the annual 
program plan Is submitted*')). 

approval: disapproval (5 i2ia.ua) 

The following is clarification about the 
submission of draft annual program plans 



for review by the Office cf Education and 
how this would affect the issuance of grant 
award documents; 

A State educational ag'- -sy may elect to 
send a copy of its proper .^nual program 
plan to the Commissioner for technical as- 
sistance purposes at the same time that the 
plan is being made available for public com* 
ment. However, fun-is cannot be obligated 
by a State before the date on which its offi- 
cial adopted plan is received in substantially 
approvable form by the Federal Govern* 
ment. (See 45 CPR 100b.35.) 

Example A State educational agency's 
proposed plan for a particular school year is 
received by the Bureau of Education for the 
Handicapped on June-1. It* official Plan is 
received on August 1. When BEH approves 
the plan (e.g. September 1), the State edu* 
catlonal agency wir receive a grant award 
document which will show August!, as the 
earliest date of obligation under that plan. 

cmcrxvg pdiiod or annual program plak 

(| 12ia.U4) 

The Office of Education Is proposing to 
use the period July 1-June 30 tor State 
annual program plans in those programs 
where appropriations become available for 
obligation by the Federal Government each 
July 1 (the so-called "advance funded'* pro* 
grams). The purpose of this is to meet the 
statutory requirement for an annual pro* 
gram plan covering. a 12*month period and 
at the same time to conform as closely si 
possible to the regular school year. Howev- 
er, even If the prpposed procedure Is adopt- 
ed, the obllgatlonal period of State and local 
agencies for funds from any fiscal year 
would not be changed. If a State submits Its 
annual program plan and receives Its grant 
on the earliest possible date (July 1), the 
funds are available for obligation at the 
State and local level for 27 months, subject 
to submission or extension of the annual 
program plan for the following year. (This 
period includes the 12-month carryover pro* 
vision under the Tydlngs Amendment. See 
45 CPR 100b.55 (Obligation by recipients).) 
For example, If a State received Its grant for 
fiscal year 1978 on July 1, 1977, the funds 
would he available for obligation at the 
State and local level from July 1, 1977 
through September 30. 1979. The rules 
which govern when an annual program plan 
becomes effective, and State and local au- 
thority to obligate the Federal funds are lo* 
cated ln 45 CPR Part 100b. Subpart B. 

PUBLIC PARTICIPATION (§ 121*. 120) 

Comment. Commentcrs wanted this sec- 
tion to be expanded to require the States to 
describe in detail a number of Additional 
specific steps to be taken in complying with 
the nubile participation requirements of the 
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Act. For example, they wanted States to de- 
velop A roster of Interested persons to whom 
plans and oilier documents would routinely 
be sent. The commenters felt that these 
steps would be necessary to Insure full 
public participation. 

Response: Requirements have been added 
(in §S 12U.280 et seq.) to spell out in more 
detail the State's duties regarding public 
participation In development of the annual 
program plan (Yor example, Indicating In 
the notice of public hearings of the plan the 
timetable for developing the final plan and 
submitting it to the Commissioner). . A re- 
quirement ^ias also been added to specify 
that the plan must be available for com- 
ment at least 30 days following the date 
notice Is given. 

Another rcvise.d section Indicates that the 
public participation requirements for local 
educational agencies are to be comparable 
to those required of the State, except that 
public hearings are not required 
1} I2U.234). 

rULt EDUCATIONAL OPPORTUNITY GOAL 
REQUIREMENTS <$§ l 3 ia.134-1 2 ia.l 2«) 

Comment: Commenters disagreed about 
the amount of data which should be re- 
quired under this (and other) sections. 
Some commenters sought to have the regu- 
lations require a substantial amount of addi- 
tional data (about the population of handi- 
capped children and their placements) on 
tne grounds that it is -needed for effective 
' monitoring. Others sought to have the 
amount of data to be reported substantially 
reduced as unnecessary and fulfilling no 
useful purpose. 

Response: The final regulations eliminate 
the data requirements in proposed section 
I21a.24(a) for school year 1977-1978. Since 
tin' funds for FY 1978 became available for 
obligation by the Federal government on 
j* t y l. 1977, the States began submitting 
annual program plans for school year 1977- 
1978 before these regulations were pub- 
* lushed. Therefore, it would be Inappropor 
late to Impose a retroactive data require-* 
ment No substantive change has been made 
in the data requirement for school years 
1978 1979 and thereafter. The Office of 
Education believes that the remaining 
amount of data sought is necessary and ade- 
quate to provide information on what .md 
how children arc being served. Additional 
information may be sought on a case by 
case basis from each Slate where necessary 
lo inonii >r compliance with Part B. In addi- 
tion, requirements have been added to Sub- 
part F to increase each Slate's monitoring 
and enforcement obligations. 

Cvmmert: Commenters requested that 
the data requirements regarding personnel 
needed to meet the full educational oppor 
tunny goal include various other profession* 
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als groupsysnch as physical therapists, or 
use terms 'currently accepted hy the profes- 
sions, such a** "therapeutic recreation spfs 
clallsts" rather than "recreation thera- 
pists." 

Response: These changes have been made 
to cover the various personnel who provide 
special education or related services and to 
use terms currently recognized by the ap 
proprlatc professional associations. 

Iocal Educational Agency Applications 

PARENT INVOLVEMENT (§ l3ia.22t) 

Comment: Commenters wanted the regu- 
lations to require Che establishment of a 
parent advisory committee in each school 
district. 

Response: No change has been made. Ex- 
tensive public and parental participation Is 
already required under sections I2la.226 
and 12U.234. 

EXCESS COST REQUIREMENTS (?§ 12ia.l82- 
i 12ia.lM) 

Comment' A substantial number of com- 
menters requested clarification and expla- 
nation of ti-.c excess cost requirement. 

Response: The .section on excess costs has 
been broken out into five sections for easier 
reading. Section 121a.l84 specifies that a 
local oducatlonal agency must spend a cer- 
tain minimum amount for the education of 
handicapped children before Part B funds 
may be used. A detailed example of deter* 
mining the minimum amount follows re- 
vised section I2la.l84. 

NONSUITMNTING ANb C0MPARAR1.E SFHVlCKS 
<§§ 12ia.230 12ia.23l) 

Comment' A substantial number of com- 
menters icquested clarification of these re- 
quirements. Some commenters uroposed de- 
tailed procedures and urged that the regula- 
tions requue the reporting of a substantial 
amount of data to monitor compliance with 
these requirements. Some comment crs felt 
the comparability requirement should be 
met by comparing expenses fur regular and 
special education. 

Response: These sections have been sub- 
stantially revised to attempt to explain 
these requirement*. Detailed procedures 
and reporting requirements arc not adopted 
at this time because local educational i an- 
cles /ire otherwise required to maintain an- 
ditablc records to document their compli- 
ance with these and other requirements. 

Regarding nonsupplunltug. the regulation 
provides that the requirement applies to 
total aggregate funds and particular costs. A 
local educational agency meets the require- 
ment If (1) the total amount or average per 
capita amount of State and local school 
funds budgeted hy the locai educational 
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agency (or expert tures In the current 
flscalyear for the cducat'on of handicapped 
children Is at least equal to the total 
amount or average per capita amount of 
State and local school funds actually ex- 
pended for their education In the most 
recent preceding fiscal year for which Infor- 
mation Is available. Allowances may be 
made for decreases in enrollment of handi- 
capped children 4 uid unusually large 
amounts of funds expended for long-term 
purposes (construction); and (2) Part B 
funds are not used to displace State or local 
funds for any particular cost. 

The statutory requirement for compara- 
bility is implemented by prohibiting a local 
c lucatlonal agency from using funds under 
Part B to provide services to handicapped 
children, unless the agency uses State and 
local funds to provide services to those chil- 
dren which, taken as a whole, arc at least 
comparable to services provided to other 
handicapped children In that local educa- 
tional agency. This, should lasure that 
handicapped children who receive services 
with Part B funds are treated equally with 
handicapped children who do. not receive 
services with Part B funds. It would be too 
difficult to make an objective comparison 
between special and regular education. The 
concern of the commentcrs who asked for 
this comparison should be met by the excess 
cost requirement, which provide? that a 
local educational agency must spend a mini- 
mum amount, on the average, for each of Its 
handicapped children. 

Comment Commenters requested that 
the regulations make It clear that the local 
applications must meet the requirements 
imposed on the SUte In Subpart B. 

Response: A section has been added to 
make It clear that each local application 
must Include additional procedures and 
other Information which the SUte educa- 
tional agency may require In ocder to meet 
the SUte annual program plan -rcqulre- 
menU In Subpart B. The requirement for 
local educational agencies to be consistent 
with the annual program plan Is set forth In 
section 121a.239. 

APPLICATION FROM SECRETARY Or INTERIOR 

(§§ iaia.360-iaia.2ii) 

These sections have been rewritten to 
clarify that the annual application by the 
Secretary of the Interior for schools operat- 
ed for Indian children mlist meet the appli- 
cable requirements of section 614(a). Include 
other material as agreed to by the Commis- 
sioner and the Secretary of thi» Interior, 
and meet monitorlnR and public participa- 
tion requirements. 

PUBLIC PARTJCIPATION 

See the cdmmcnts on Section P2la.l20. 



Strap a at C-Skrvices 

Subpart C contains regulations governing 
the major service components required 
under Part B of the Act. These Include free 
appropriate public education, the full edu- 
cational opportunity goal, priorities In the 
use of Part B funds, individualized educa- 
tion programs, direct services by the State 
educational agency, and the State comprt*- 
henslvc system of personnel development. 

Frfx Appropriate Public Education 

free appropriate public education 

REQUIREMENTS (§§ 13ia.30O~iaia.3O3) 

Comment: Commenters disagreed with the 
Interpretation of "SUte law or practice" In 
the proposed regulations. Some commenters 
felt tne exception to the requirement to 
make free appropilate public education 
(PAPE) available to children in the age 
ranges three through five and 18 through 
21 applies ortly If SUte law (or a court 
order) specifically prohibits services, or only 
If *the State's practice is to provide service's 
to less than a majority of the SUte's handi- 
capped children. Others felt the require- 
ment does not apply to the lower and upper 
age ranges unless the State is In fact serving 
all nonhandlcapped children In those age 
ranges. 

Response: The requirement has been re- 
drafted to clarify the use of the exception 
and to Insure at a minimum that handi- 
capped children in any of these age ranges 
are served to the extent nonhandlcapped 
children are served (to be consistent with 
nondiscrimination requirements under sec- 
tion 504). 

Section 12U.300 ("Timeliness for free ap« 
proprlate public education") breaks "prac- 
tice" down by Individual public agency, dis- 
ability category, and age group. This revi- 
sion Is designed to maximize the number of 
handicapped children aged 3-5 and 18-21 
who receive services. It should reduce the 
reluctance of agencies wishing to serve chil- 
dren In those age groups, because services to 
a few handicapped children will not require 
services to all handicapped children In all of 
the disabilities. 

Section, 12U.30O also incudes an amend- 
ment designed to Insure ti*at each time a 
public agency elecU to serve a handicapped 
child, the child receives the full range of 
rights and services, whether or no: FAPE Is 
mandated for that age ranfie. 

FREE APPROPRIATE PUBLIC EDUCATION METHODS 
AND PAYMENTS (5! I2ia.30l-I3ia.303) 

Comment: Commenters disagreed on 
which agencies or parties should bear the 
costs of educating a handicapped child, es- 
pecially room and board costs. Commenters 
sought clarification of when the costs must 
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be borne by the State or local educational 
agency. * 

Response: The proposed regulatlorr-OTr— 
methods and costs ( for FA p E (proposed 
§ 121ji201> has been redrafted and expanded 
as follows: 

(1) A new- paragraph has been added to 
section 121*301. which states: "Nothing in 
this part relieves an insurer or similar third 
party from an otherwise valid obligation to 
provide or to pay for services provided to a 
handicapped chtid. M 

(2) Section 12U.302 Mates that if Place* 
ment in a public or private residential pro* 

-gram Is necessary to provide PAPE to a 
handicapped child, the program (including 
non-medical care and room and board) must 
be at no cost to the child's parents. 

Both of these changes have been made to 
conform to the regulations implementing 
section 504. » 

Other Changes: A new section 12U.303 has 
been added regarding the proper function- 
ing of hearing aids. This section U based on 
a special study conducted by the Office of 
Education ("The Condition of Hearing Aids 
as Worn by Children In Public Schools," 
GPOpubllcatlon date Summer. 1977). 

FVLL EDUCATIONAL OPPORTUNITY COAL* 
(|J 12ia.3O4-13ia.306) 

The statutory terms "free anproprlate 
public education" and "full educat'onal op- 
portunity goal" are distinguished In this 
regulation as follows: 

"Free appropriate public education" 
(PAPE) must (1) be made available to all 
handicapped children within the mandated 
time lines and age ranges, set forth in the 
Act. and (2) Include special education and 
related services which are provided in ac- 
cordance with an Individuated education 
program. 

••Pull educational opportunity goal is 
broader In scope than "FAP13." It Is an all* 
encompassing term, which (1> covers all 
handicapped children aged birth through 
twenty-one. (2) Includes a basic planning di- 
mension (Including making projections of 
the estimated numbers of handicapped chil- 
dren). (3) permits each agency to establish 
Its own timetable for meeting the goal, and 
(4) calls for the provision of additional facil- 
ities, personnel, and services to further 
enrich a handicapped child's educational op- 
portunity boyond that mandated under the 
• PAPE" * requirement. The term "goal" 
meaas an end to be sought. However, while 
an agency may never achieve Its goal In the 
absolute sense, It must be committed to Im- 
plementing this provision, and must be in 
compliance with the policies and procedures 
in the Annual Program Plan under this pro- 
\iMoii. Further, the agency Is not relieved 
from lis obligations under the "FAPE" re- 
quirement. 
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The proposed rule on full educational op- 
portunity goal has been revised as follows' 
-TroposeUTJaragraph <a) urogram options) 
is now § 12U.305 and proposed paragraph 
(b) (Non-academic services) is now 
5 I21a:306\ A new § 121a.304 ha* been added 
which (1) requires each State educational 
agency to Insure that each public agency es- 
tablishes and Implements a goal of provid- 
ing full educational opportunity to all 
handicapped chlWren. and' (2) authorizes 
State arid local educational agencies to use 
Part B funds to provide the facilities, per- 
sonnel and services necessary to meet the 
goal. 

A comment has been added following sec- 
tion 121a.304 which points to Congressional 
interest In having artistic and cultural activ- 
ities included In programs supported under 
this part, subject to the priorities; 

Comment: Many eommcntere asked that 
additional areas be added to *he program 
options requirement (e.g.. leisure education, 
cultural and performing arts, and occupa- 
tional education). Other commenters re- 
quested that the term "consumer and home- 
making education" be substituted for "home 
economics" in order to be consistent with 
the vocational education amendments of 
1976 (Pub. L. 94-482). 

Response: No substantive change was 
made In this requirement. The program op- 
tions included are examples and the list is 
not exhaustive. Under the regulation Imple- 
menting section 50<. any program provided 
to nonhtndicapped students must also be 
made available to handicapped pupils. The 
language conforming to the vocational edu- 
cation amendments was added. 

Comment Commenters requested that 
under the requirement on nonacademlc 
services the term "cocurrlcular" be substi- 
tuted for "extra currlcular" and that Intra- 
mural, extramural, and interscholastic ath- 
letics be included In order to Insure consist- 
ent use of terminology as It applies nation- 
ally. Another eommenter suggested that 
specific language be Included regarding par- 
ticipation of visually handicapped persons. 

Response: The suggested terms were not 
adopted. This section conforms to the lan 
guage in the final regulations under section 
504. Also, the suggested language pn. visual- 
ly handicapped was not included. This re 
quirement applies to all handicapped Indi- 
viduals, Including those with visual handi- 
caps. 

PHYSICAL EDUCATION (J 12ia.307) 

Comment: Some commenters felt that the 
section on physical education (PE> needed 
to be clarified, particularly the conditions 
under which a handicapped child would not 
be required to participate in the regular PE 
program, (e.fl.. the child (a) Is enrolled full- 
time in a separate facility, (b) needs special- 
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ly designed PE, or <c) the parents and 
agency agree that the child should not par* 
tlclpatc). The main concern dealt with the 
parent-agency agreement, because it ap- 
peared to provide a loophole in which a 
child would not be required to participate in 
any PE activity. 

Response: The statement on parent* 
agency agreement was deleted. With this 
change, a handicapped child attending a 
regular school would participate in the reg- 
ular PE program, unless the child needs spe- 
cially designed. PE as prescribed in his or 
her Individualized education program (IEP). 
Parent-agency agreement is Inherent in the 
development of a child's IEP. The decision 
as to whether the child should be in the reg- 
ular PE program or receive specially de- 
signed rs is made In the IEP meeting in 
which the parent and agency personnel are 
represented. 

It should be noted that every handicapped 
child would participate In some type of PE 
activity. Specially designed PE could Jnvolve 
arrangements for a child to participate In 
some individual sport or physical activity 
(e.g., weight lifting, bowling, or an exercise 
or motor activity program). 

Other changes: Proposed section 12U.204 
(Incidental use of property) has been de- 
leted. 

Priorities xn the Use or Part B Puwds 

As part of the provision on free appropri- 
ate public education, the law requires each 
State and local educational agency to estab- 
lish priorities, first with respect to handi- 
capped children not receiving an education 
(defined as "first priority children" In the 
regulations) and second with respect to 
handicapped children, within each disabil- 
ity, with the most severe handicaps who are 
receiving an inadequate education (defined 
as "second priority children"). The law fur- 
trier requires that, except for State adminis- 
tration funds, each State and local educa- 
tional agency must use Its full entitlement 
under part B "In accordance with the prior- 
ities." The regulations which implement 
these priority requirements are Included In 
sections 12la.320-l21a.324. 

priorities (§ ma.a»i) 

Comment. Many commcnters were con- 
cerned that first prloritv expenditures 
cannot be used for inservlcc training for 
personnel who can serve those students and 
stated that such inservice training activities 
may be an essential component toward 
achieving the first priority. 

Response: The proposed rules have been 
redrafted and expanded in order to address 
the above concerns. A new section was 
added to make it rlrar tlmt an s^mcy may 
um* Tart li funds for inservice training con- 



currently with placing a first priority child 
In school % <in an interim program, if a com- 
ponent of the child's program is missing). 
However, the provision of inservice training 
may not be used as a pre-condition for serv- 
ice to the child. 

The Intent of Congress with respect to the 
education of first priority children Is both 
long-standing (dating back to Pub. L. 93- 
380) and very clear, as reflected in the fol- 
lowing statements: 

(1) The Congress has a responsibility 
••• • • to see that all persons are assured 
equal opportunity. For handicapped chil- 
dren, this means, at the very least, that 
they must be educated • • • These funds 
must be^focused In such a way that we are 
assured that handicapped children are pro- 
vided their right to education/' (Congres- 
sional Record—Semite, June 18. 1975, p. 
SlOfW) 

(2) "First priority for spending under the 
legislation Is to provide services for 'handi- 
capped children who are not now being 
served. The flexible approach In the Confer- 
ence Report with respect to the current 
fiscal year, fiscal year 1977 and fiscal year 
1978 will allow for concentrations of moneys 
so that this priority can be met." (Congres- 
sional. Record-House of Representatives. 
November 18, 1975. p. H12348) 

(3) "There are millions of children with 
handicapping conditions who are receiving 
no services at all. And since we must have a 
place to start, it is appropriate that we give 
priority to those who are receiving no serv- 
ices at ail first, and then try to reach those 
with the most severe handicaps who have 
traditionally received only minimal atten- 
tion second." (Congressional Record- 
Senate, June 18, 1975, p. S10981) 

Comment Several commcnters requested 
clarification regarding whether the require- 
ments on the use of funds- for priorities 
apply within or among local educational 
agencies (e.g., If an agency is serving all of 
Its first priority children, could a State give 
that agency's entitlement to another agency 
which Is not serving all of Its first priority 
children?). 

Response: No change has been made. Tr 
statute does not permit the State to taUe 
away a local educational agency's Part B 
funds solely because \ht local educational 
agency Is serving all of Jts first priority chil- 
dren. For the limited circumstances where a 
local educational, agency's funds may be 
reallocated, see section 12U.708. 

Other changes: A new paragraph (c) has 
been added to section 12U.321, which pro- 
vides that Part B fund3 cannot be used for 
preservice training. This addition was made 
to implement Congressional Intent ex- 
pressed in Senate Report No. 94-16R 1 . p. 34 
(1975). In which It was stated that funds for 
preservice training are available under the 
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training program under Part D of the Act, 
and that Part B funds should not be used 
for this purpose. 

Individualized Education Program 
The requirements on individualized educa- 
tion programs (IEPs) in Subpart C have 
been reorganized and redrafted substantial- 
ly, based largely on comments received. 
(These sections have been renumbered, 
'starting with section tfla.340.) A summary 
of these changes is Included below: 
•(DA- definition of IEP has been added 
which states that the term "IEP" means a 
written statement on a handicapped child 
that Is developed and Implemented In ac- 
cordance with section* 121a.341-121a.349 of 
Subpart C. 

(2) The proposed section entitled. "Scope 1 
has been deleted and the substance com- 
bined with the section on "State education- 
al agency responsibility." * 

(3) The proposed section on "Local educa- 
tional agency responsibility" has been re- 
placed by two new sections ("When IEPs 
must be In effect" and "Meetings"). 

(4) The section on "Participants In meet- 
ings" has been, redrafted to adopt essential- 
ly verbatim the language in the Act and to 
add a new paragraph on participation of 
evaluation personnel. 

(5) The proposed section on "I arent par- 
ticipation" .has been amended to include 
specific provisions regarding notifying par- 
ents about the IEP meetings. 

(6) The substance under the proposed sec- 
tion on "Content of IEP" has been replaced 
with the.statutory-language. 

(7) The proposed section on "Private 
school placements" has been reorganized 
into two sections to conform to the two 
groups of private school handicapped chil- 
dren In Subpart D. and has been expanded 
to spell out In more detail the responsibil- 
ities of State and local eaucatlonat agencies 
In administering this provision. 

(8) A new section was added, entitled. 
"lEP-accountabillty." 

TIMING Or IEP MEETINGS (§5 l2ia.342- 

iaia.343) 

Comment' Many commcnters felt that the 
final rules should provide more flexibility to 
agencies In terms of when IEP meetings are 
conducted. 

Response: The following changes were 
made In the proposed rules In an attempt to 
clarify this provision. First, the regulations 
now specify the dates on which IEP's must 
be In effect (October 1. 1977. and the begin- 
ning of each' school year thereafter). 
Second* except for new handicapped chil- 
dren (those Initially evaluated after October 
I 1977). the timing of meetings to develop, 
review and revise IEPs Is left to the dlscrc 
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tlon of each agency. (For *a new handi- 
capped child, a mpctlwc must be held within 
thirty days of a determination that, he -or # 
she needs special education.) The regula- 
tions are flexible on the schedule to be fol- 1 
lowed by pu>lic agencies In meeting the 
above dates. , , T 

PARTICIPANTS IN IEP MEETINGS (f»l2ia.34*) 

Comment' A number of > commenters J rec- 
ommended that personnel from specific dis- 
ciplines be participants at/ IEP meetings 
(e.g.. physicians, hefdth care personnel, psy- 
chologists, and representatives from other 
agencies, such as Head Start). Some com* 
menters felt that the meetings should In-., 
elude all iHrcct service personnel who work, 
with a handicapped child. Other com« * 
menters suggested cutting back on the 
number of people who participate. 

Response: The final regulations only re- 
quire the participants listed In the statute, 
except In the case of a child who has been 
evaluated for the first time. (NOTE: Partici- 
pation of evaluation personnel In IEP mcct- 
Uiks is covered under the next comment-re- . 
sponse sequence.) 

Generally, having a large group of people 
at an IEP meeting may be unproductive and 
very costly, and could essentially defeat the 
purpose of insuring active, open parent In- 
volvement. 

Wljlle It is necessary to Insure that all 
direct services personnel who work with a 
handicapped child are Informed about and 
involved in implementing the child's IEP. 
this does not mean that they should attend 
the IEP meetings. The mechanism for Insur- 
ing the involvement of all IEPimplementcrs 
is \Ht to the discretion of each agency <c.g.. 
the child's teacher, or principal, or fupervl- 
sor could have that responsibility). Howev- 
er, this is a basic administrative procedure, 
which can be handled outside of the context 
of the IEP meeting. 

The sUtute does not require all IEP Im- 
plemented to be involved In the meetings. 
In fact, the definition of IEP In section 
602(19) of the Act includes only four people 
(e.g.. a special education provider or supervi- 
sor, the teacher, the parent, and the child, 
where appropriate). Moreover, It was the 
intent of Congress that IEP meetings gencr- 
ally be small. This position Is reflected In 
the 'following statement by Senator Ran- 
dolph In the -June 18. 1975 Congressional 
Record: 

In answer to my colleague. It was the 
Intent, and 1 believe. I can speak for the 
subcommittee and the committee In this 
matter, that these meetings • • • be small 
meetings: that Is. confined to those persons 
who have, naturally an Intense Interest In a 
particular child. I.e., the parent or parents, 
and in some cases the guardian of the child. 
Certainly the teacher Involved or even mon* 
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than one teacher would be Included. In ad- 
dition, there should be a representative of 
the local educational agency who Is quail- 
fled to provide, or supervise the proyjslon 
of, specially desjgned Instruction to meet 
the unique needs'of handicapped children. 

These are the persons that wc thought 
might well be Included. That Is why we have 
called them "Individualized planning confer* 
ences". We believe that they are worth- 
while, and we discussed this very much as 
we drafted the legislation. 

While very large IEP meetings might gen- 
erally be Inappropriate, there may be specif- 
ic instances where additional participant* 
are essential. In order to enable other per- 
sons to be Included) the Office of XdUcatlon 
retained a provision^ from the proposed rules 
which authorized the attendance of "other 
participants, at the discretion of the agency 
or parents.'* 

Comment: Some commenters recommend- 
ed that members, of the evaluation team 
participate in IEP meetings. 

Response: A new paragraph has been 
added which slates, in effect, that an evalu- 
ation person must participate in any IEP 
meetings conducted for handicapped chil- 
dren who have been evaluated for the 'first 
time (I.e., the preplacement evaluation re. 
quired under section 12U.531 of Subpart E). 
Since the meeting Is Intended to develop an 
education program for the child, it is essen- 
tial that someone at the meeting be familiar 
with the child's evaluation. 

Comment; Several commenters recom- 
mended that the representative of the 
agency be qualified In the disability area In 
which the MEP Is written. 

Responic: A comment has been added fol- 
lowing section 12U.344 which suggests (but 
doc3 not require) that either the teacher or 
the agency representative should be quail* 
fled in the area of suspected disability. At 
the time of the meeting, the public agency 
may not yet have lured a pcrsdh qualified to 
provide special education with respect to 
that suspected disability. 

PARKNT PARTICIPATION (§ lUia.345> 

Comment: Some commenters slated that 
documenting etforUs to Involve parents 
would be difficult and time consuming* One 
comnientcr felt It win Important to retain 
the general statement requiring agencies to 
Involve parents, but recommended that the 
details in the parent participation section be 
deleted from the final regulation. Another 
comnientcr recommended that the section 
be dropped because it is not required In the 
law ana is '* * * utterly paternalistic, if a 
local education agency Is foolish enough to 
keep inadequate records on transactions 
with parent*. It alone stands In Jeopardy: 
there is no damaKc to parents or to handi- 
i m»p. tl ( hlldicn 11 



Response: The comments have not been 
adopted. The Office of Education believes 
that It Is Important to retain this section In 
the final regulations, for the following rca- 

sons: 

First, the section provides rules that allow 
agencies to proceed In conducting IEP meet- 
ings In cases where parents cannot or will 
not attend. Without this authorization, the 
IEP* process might come to a halt In some 
cases, since the law states that an IEP must 
be developed at a meeting with the parents. 

Second, the section Is designed to protect 
agencies by letting the conditions under 
which they can proceed. 

Third, the section Is designed to protect 
the rights of the parents. The Congress In* 
tended that IEP meetings-be utilized as an 
extension of the procedural protections 
guaranteed under Fub. L. 93-380. However, 
if the regulations provided an authorization 
for agencies to proceed without the parents, 
there is a potential problem that the au- 
thorl/Atlon (without documentation) might 
be inappropriately applied In Individual 
cases, which could result in parents' rights 
not being protected. 

Comment* A few commenttrs suggested 
using surrogate parents If a child's parents 
could not aUend an IEP meeting. One com- 
menter recommended adding a provision to 
enable the parents to designate a person to 
represent them at a meeting. r—- 1 
Response: The Office of Education elected 
not to write regulations on cither of thW 
suggestions. ^ 
First, a surrogate parent is appointed only 
In accordance with the procedural safe- 
guards in Subpart E. The provision was not 
meant to apply In situations .when parents 
are unwilling to participate, or when an 
agency makes unsuccessful efforts to com- 
municate with a known parent. A surrogate 
parent Is appointed only when the parents 
arc unknown, unavailable or the child is a 
ward of the Statei However, a. surrogate 
parent appointed under appropriate circum- 
stances would attend the IEP meetings and 
represent the child in all matters relating to 
the provision of a, free* appropriate public 
education to the child. 

Second, with respect to parent designated 
representatives, the Office of Education 
does not feel that any change in the regula- 
tion Is warranted. Parents unable to attend 
an IEP meeting, who are Interested enough 
In their child's education to seek a third 
party representative, would have direct 
Input in developing the child's IEP through 
individual or conference telephone calls or 
other methods authorised under paragraph 
(c) of section 12U.345. 

Other changes, A new paragraph tfrhas 
been added to require that parents be given 
a copy of the IEP on request. This should 
•help tu Insure that the paienU; are fully hi 
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formed of the program for their child, and 
'will assist them In participating In future 
meetings on the IEP, 

cormacr or x» <| iaia,34«) «* 

Comment* Hundreds of com men ten re- 
sponded to this section. Some commcnters 
requested that additional services or other 
Items be added. Other commcnters recom- 
mended that the section be sharply cut 
back, because they felt that this went un- 
necessarily beyond the Items listed in the 
statute. Many of the commenters wanted 
the specific service areas they represent 
added to the list of services to be provided 
In the IEP. Others fell that this went un- 
necessarily beyond the Items listed In the 
statute. 

Response: The Office of Education has 
• elected to amend this section by adopting 
substantially verbatim the language from 
section 502(19) of thlipialute. The regula- 
tion retains one clarification from the pro- 
posed rules, that the Individualized educa- 
tion program must Include related services 
to be provided to the child, as well as special 
education and the extent to which the child 
can participate In regular education pro- 
grams. However, given the controversy over 
this section and whether it Is appropriate to 
add Items not specifically covered In the 
statute, the Office of Education I'fts decided 
•that some experience operating under the 
statute would be useful before considering 
whether further regulations on this point 
would be appropriate. 

irr— accountability <§ ma.so) 

Comment: In the preamble to the pro* 
posed rule's, a statement was made that the 
IEP Is not a legally binding document. 
Many commenters recommended that this 
statement should be Included in the body of 
the final retaliations. Oilier commenters 
. felt that the statement needed to be clari- 
fied. 

Response: The Office of Education has 
added a new section* which states, in effect, 
that each public agency must provide spe- 
cial education and related services In accord* 
ance with a handicapped child's IEP. How- 
ever. Part B does not require that the 
agency., the teacher, or other persons be 
held accountable If the child docs not 
Achieve the growth projected in the written 
statement. 

Collective Bargaining 

Comment: Numerous conimentcrs recom- 
mended that the regulations deal with the 
fact that the required participation of 
teachers (and other agency staff) in the 
meeting* to develop IEPs would require 
modification of collective bargaining agree* 
menLs. Some commenters urged that the 



regulations require additional compensation 
for teachers to participate In thr.se meet- 
ings, prescribe or limit any after-School- 
hours participation, and specify arrange* 
mentsfor relieving teachers from^classroom * 
duties for the meetings. 

Response: No change has been made in 
the regulation. The requirement for teacher 
participation In developing IEPs Is statu- 
tory. The, Commissioner understands that 
collcctlvf^bargalnlng agreements *nd indi- 
vidual annual contracts for teachers vary 
greatly among local educational agenlces 
and may or may' not deal with additional 
duties and compensation for aflei-hour at 
tlvltlcs. In some Instances, especially in ur- 
banized and hiRhly unionized areas, collec- 
tive bargaining agreements may have to be 
renegotiated to cover employee parliclpa* 
lion In IEPs. However, this is an area which 
Is solely within the authority of the public 
agency and Its employees (and their union 
representative. If any). It would be tnappro* 
prlalc and beyond the i:copc of the Commis- 
sioner's authority to prescribe how this re 
qnlreindnt must be. met. Where collective 
bargaining agreements must be modified, 
the public agency must negotiate the appro- 
priate modifications to comply with the 
statute. The public agency Is also responsi- 
ble for Insuring that the IEP meetings are 
conducted at a time reasonably convenient 
to parents. (In some cases this may be 
during school hours: In others* after hours.) 
The agency also must make lis own arrange- 
ments for covering classrooms when leach- 
ers are absent. 

dlhect services by the state educational 
Agency 

The direct serxlces provision of this sub- 
part Includes setlons on (1) use of local 
educalion.il ag* ncy (l*EA> funds. (2) nature 
and location of .services. (3) use of the 
State's* (SEA's) entitlement, and (4) a Stale 
matching requirement. 

The section on the use of LEA allocations 
(renumbered sectiotvl21a.360) has been re- 
drafted to combine the nrnposed paragraphs 
(a) and (b) Into a single paragraph. This 
paragraph sets oul the conditions under 
which an SEA may luc an LEA's entitle- 
ment. 

A new paragraph (b) ruvs been added to 
section 121a.360. which states that In meet* 
ing the requirements of this secllon. the 
SKA may wovid* special education and re- 
lated servlers directly* by contract, or 
through other arrangements. 

A new paragraph (e) has been added, 
which repeats the statutory provision that 
the excess cost requirement floes not apply 
to State educational agencies. 

Section 121a/36l) (Nature and location of 
services* has been amended to correct an 
error made In the proposed rule. The pro- 
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posed 'regulation stated that the least re 
strict Ivc environment (LRE) provisions do 
not apply when the SEA provides direct 
services. The Amended rule now states that 
the manner in which the education and 
services are provided must be consistent 
with the requirements of this part (includ- 
ing the LRE provisions). 

The regulation on "Slate matching" was 
not substantially changed. However, a com- 
ment was added after tins section to make it 
clear that the requirement would be satis- 
fled if the Stat* can' document that the 
amount of State funds expended on each 
major program area! (e.g.. the comprehen- 
sive system of personnel development) Is at 
least equal to the expenditure of Federal 
funds in that program area. 

Comment In the preamble to the, pro- 
posed rules upder the direct services provi- 
sion, a point was made that an LEA would 
not be In compliance "with the section 504 
regulations If that agency did not make 
available a free appropriate public educa- 
tion (FAPE) u all of Its handicapped chil- 
dren. A commentcr. In responding to this 
statement? pointed out that the term FAPE 
has different meanings under section 504 
and Pub. L. 94-142; and. therefore, an LEA 
•would not have to meet the requirements of 
Pub. L. 94-142 In order to be In compliance 
with section 504. 

Response: Under Part B. "FAPL" Is a Stat, 
utory term which requires services to be 
provided in accordance with an IEP. Howew 
er. under the section 504/reguIations. each 
recipient must provide an education which 
includes services that arc ''designed to meet 
Individual educational needs of handicapped 
persons as adequately as the needs of non- 
handicapped persons arc met • ♦ • " Those 
regulations state that Implementation of an 
IEP. In accordance with Part < 13. Is one 
means of meeting the;'FAPE" requirement. 

(Note.- A more detailed description of the 
relationship between section 504 and"T*ub. L. 
94*142 Is included In this appendix.) fc 

Other changes: A new section 121 a.372* has 
been added to Implement section 6lHc)(3) 
of the Act. This section provides I hat the 
non&iipplatttlng requirement docs not apply 
to the State's expenditure of Its allocation 
beginning with funds * appropriated for 
Fiscal Year 1979 and for each following 
fiscal year. 

COMPREHENSIVE; &YSTKM OK PKKSONNEE 
DEVELOPMENT 

GENERAL 

The proposed rules in 11 us section created 
some controversy over the amount of detail 
eontained In the regulations. Comments 
ranged from requests for more si --cifictty to 
suggestions that -everything be deleted 
exeepl the statutory language. 
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The statute is very clear In requiring that 
a M comprehensive*systein of personnel de- 
velopment" be implemented In cacrt State. 
SSIncc this Is a broad requirement, challeng- 
ing each State to reach out to the expansive 
community of agencies Involved In prepar- 
ing personnel to educate the handicapped, 
many of which are private and not under, 
the control of the State, it was felt that a 
regulation was needed that woUld provide 
sufficient information for the State and in- 
volved agencies to understand their respon- 
sibilities In achieving compliance. > ^ 

SCOPE Of SYSTEM (f 12ta.3S0) 

o 

Comment: A cormnenter suggested that in- 
service education be available to all. special, 
regular, and related service personnel* 

Hespo hse: Pa ragrap h ( a ) of lectio n 
121a. 380 was changed to read "the lnservjce 
training of general and special educational 
instructional, related services, and support 
personnel.'* ^ 

Comment' A commenter suggested that all 
personnel preparation services be conducted 
In accredited Institutions granting advanced 
degrees and that "no less than ten percent 
of the money under this Act be contracted 
to institutions of higher education." An- 
other commentcr recommended the ear- 
? marking of a percentage of funds for staff 
And program development. 

Response: No c.hange has been made in 
the regulations. The Office of Education be- 
„ Itcvcs that e^ch State must have maximum 
latitude fh decisions regarding the types of 
facilities and personnel that are used to im- 
plement the comprehensive system of per- 
sonnel development. 

With respect to targeting funds for train- 
ing, the Office jof. Education feels that such 
a step would be Inappropriate at this time. 
'"Part B is a unique Federal statute In that 
it imposes requirements on Stntes which 
must ba Implemented, regardless of the 
amount of Federal funds available.. Given 
the scope and magnitude of the law. the 
Office gf Education believes, that each State 
should have maximum latitude In terms of 
how its Part B funds are used to implement 
the various statutory provisions, subject, of 
course, to the priority requirements in Sub- 
part C> 

DEFINITION Or "APPROPRIATELY AND ADEQUATE- 
LY Pftf4»AnKp AND TRAINED" (PROPOSED 

§ ma.sn) 

A number of comments were received on 
the definition of "appropriately , and-i ade- 
quately prepared and trained" which was In 
§ I2ta,261 of the proposed rules. The defini- 
tion has been deleted in the final regula- 
tions Instead the term "qualified",!* used. 
asdWIned In $M21a.l$. 
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Comment' A commenter suggested that 
nationwide certification requirements be 
mandated to aUow for the mobility of per- 
sonnet. . 

Response: No chants ha* been made The 
intent of the Act Is to insure that ail person- 
nel necessary to carry out the purposes of 
the Act are qualified. The Act does not au- 
thorlzc the establishment of national certi- 
fication standards. 

Comment A commenter suggested that 
early childhood be required as an area for 
certification 

, Response: No change has been made 
These personnel must be Included under the 

.State's comprehensive personnel develop- 
ment system. . 

Comment: Several commenters expressed 
the belief that certification should not be 
required for all personnel directly serving 
the handicapped, or that such a require- 
ment -would result In treat expense for the 
Stat< Still others felt that competency 
based systems should be used as opposed to 
the requirement for certification, registra- 
tion, or licensing. 

Response: The statutory language "appro- 
priately and adequately prepared and 
trained" has been Interpreted, by use ol the 
term "qualified." to mean certification, reg- 
istration, or licensing. These arc commonly 
accepted procedures for determining if per- 

, sonncl are "appropriately and adequately 
prepared and trained." 

MRTICirATlON OT OTHER AGENCIES AND 
INSTITUTIONS <§ l3ia.3H> 



The comments on the level and Intensity 
of the "participation" required in this sec- 
tion ranged from the belief expressed that 
special meetings on components of the 
State Plan are not required in the Act. 
therefore/the "participation" envisioned in 
section 12U.381 should be eliminated, to 
the suggested requirement that organiza- 
tions not only have an opportunity to par- 
ticipate, but that they "must participate.' 
The comprehensive system of personnel de- 
velopment is such a specialized aspect of the 
Act. necessarily Involving agencies not 
under the Jurisdicttofe of the State that 
• participation" is fun* warranted, though 
not mandated In the statute. Thus, the reg- 
ulations set a requirement for the State to 
insure that those agencies with an Interest 
in the prcpiration of personnel for the edu- 
cation of the handicapped have an opportu- 
nity to participate fully in the development, 
review, and updating of the system. This Is 
a reasonable requirement, especially consid- 
ering the critical effect the system will have 
on those agencies preparing the personnel. 
Rather than a burden on the State, the 
participation" .should provide the direct 
opportunity for the State to encourage the 
development of quality personnel prepara 



Ap^ A 

tion programs, a factor essential to the pro- 
vision of a "free appropriate public educa- 
tion." • c . 

Comment- Several commenters suggested 
that "representatives from each group be 
Included in the planning" as well as parents. 
One commenter suggested that disability 
categories and groups be listed in the pro- 
posed rule. 

Response.Tht regulation has been altered 
to include representatives of handicapped 
and parent organizations. This wording . 
should be sufficient to Involve all relevant 
groups. 

Comment A commenter suggested the ad- 
dition of a subsection (3) to section 
12U.38Kb) that would require the annual 
program plan to include a description of 
agency responsibilities with respect to re- 
search and evaluation of exemplary pro- 
grams that could be Implemented in local 
educational settings. 

Response: Sections 12U.385 and 12U.386 
have been modified to classify agency re- 
sponsibilities. 

INSERVICE TRAINING <§ 121S.3S2) 

Comment: There were a number of con- 
trasting points of view and suggestions on 
this section, ranging from requests to man 
date greater detail in the proposed rules, to 
the suggestion that the section be deleted 
altogether. Those proposing greater detail 
suggested that specific knowledge and areas 
of learning be emphasized and that teachers 
be trained "by having them work one-to-one 
with specialists" and that "inservice train- 
ing be mandated at the local level, a county 
being the largest unit possible, to prevent 
the State from using the money for ineffec- 
tual regional workshops." Also, there were 
suggestions that where academic credit Is to 
be made available that this be done only in 
institutions of higher education with State 
approved programs. 

On the other extreme there were sugges- 
tions that this section "exceeds statutory re- 
quirements" and "federal rules should not 
say how a task is accomplished" and "(state) 
provides adequate training .and Inservice 
and does not need more obstacles and regu- 
lations." 

Response: The statute clearly requires in- 
service education as a central part of the 
comprehensive system of personnel develop- 
ment and it is appropriate for the rules to 
detail the nature and extent of the inservice 
education that is required. This has been ac- 
complished through the outlining of proce- 
dures which define inservice education, its 
parameters, and relationship to required 
needs assessments. However, the rules do 
not define the specific nature of the train- 
ing to be accomplished. Thus. .the rules. have 
been designed to outline the foundation for 
an ndoquaie program of Inservice education, 
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without stiflinK the creativity of State and 
local personnel in their efforts to plan and 
Implement such a system. 

Comment' A commenter suggested thai 
the statement "in cooperation with Institu- 
tions of higher education" be Inserted/In 
section 121a.383(b)Uh 

Response: Wo change has been made. How- 
ever, involvement of Institutions of higher 
education Is required under § 121a. 381<a). 

Comment' A number of commenters sug« 
gested the addition of spcclflp disciplines 
and professionals to this section, constitute 
Ing an itemised list of personnel to be 
trained or Involved in the review of training 
needs. 

Response: No change has been made. The 
States plan must Include all personnel who 
need training. 

Comment: Several commenters suggested 
wording changes designed io clarify the text 
of the proposed rule on Inservlce training. 

Response: Changes were made where nec* 
essary to bring the regulation Into conform- 
ity with current usage. 

Comment' There were a number of sug* 
fccstions concerning the financial arrange* 
ments for conducting Inservlce training." 
Some commenters advocated the funding of 
parent groups to conduct Inservlce training. 
Others suggested financial support for 
trainees Involved in their programs. One 
commenter urged that the rule allow for 
contracting with other than non-profit orga* 
nidations. One .suggested contracts with In* 
stltutlons ol higher^ducation to carry out 
personnel development programs. Another 
suggested incentive for teacher parti cipa* 
tion. Incluantc released time and-college 
credit. One suggested that Inservlce be pro* 
vldcd during contract time, not Involving 
extra hours. 

Response: No substantive changes have 
been made. All of the suggestions in the 
above comments are authorized under these 
regulations. 

PERSONNEL DEVELOPMENT PLAN <f .I2ia.383) 

Comment: Several commenters asked for 
special attention to physical education and 
service delivery mbdels which take Into ac* 
count problems of rural families. * 

Response: No chanKC has been made. Spe* 
cialized needs in physical education and the 
unique aspects of providing services In rural 
settings should he addressed as appropriate 
in the needs assessment and Plan. , 

Comment: One commenter objected to In- 
cluding presemce training under this sec* 
turn. 

Response. No change has been made. The 
lerm ••inservlce" education is used in the 
Art However, since the Act clearly requires 
th.it a "comprehensive system of personnel 
development" be developed, such a system 



must Include the consideration of preservlce 
training. 

Note.— -The data required in sections 
12U.124 and 121a,12tf of Subpart B on the 
numbers of handicapped children and the 
kind and number of* personnel needed will 
serve as the uniform data base within the 
State for the personnel development system 
under $ 12U.383 of this subpart. The data 
may also be used by institutions of higher 
'education .and other nonprofit educational 
training agencies In submitting personnel 
preparation applications under Part D of 
the Act. Section 12U.9 of the regulations 
under Part D (45 CFR 121f.9> provides as 
follows: 

§l2lf.9 State personnel needs. 

Each application shall Include (a) a state- 
ment by the State educational agency of 
personnel needs for education of the handi- 
capped and a statement by the applicant of 
how the proposed program relates to those 
stated needs, and (b) a description of the 
ways In which the recipient's program goals 
and objectives relate to the purposes of Part 
D of the Act. 

(20U.S.C. 1431. 1432, 1434) 

DISSEMINATION (§ 13ia.3t4> 

Comment' One commenter suggested that 
"teachers organizations" be specified as re- 
clpients of Information. 

Response: No change has been made. 
Teacher organizations are Included under 
the phrase "other Interested agencies and 
organizations.'* 

Subpart D— Phivate Schools 

The proposed rules created a certain 
amount of confusion among commenters In 
distinguishing between handicapped chll* 
drcn placed In or referred to private schools 
by the State or by local educational agen- 
cies and handicapped children whose par* 
ents choose to educate them in private 
schools. The major difference between these 
two groups of children is In who bears the 
cost of the private school. 

A free appropriate public education must 
be made available to each handicapped 
child- by the public agencies of the State. 
Subject to the requirements on least restric- 
tive environment, this could Include place* 
ment in or referral to a private school or fa« 
clllty. Such a placement or referral must be 
at no cost to the parent. 

On the other hand, even If a free appro* 
prlalc public educatlcn Is available, the 
parent may choose not to accept It. The 
parent may choose to send the child to a 
private school rather than take advantage 
of the free public education. If this hap* 
pens, the Act does not require the State or 
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local educational agency to boar the cost of 
the private school. For children placed In 
private schools by. their parents, the State 
and iU local educational agencies have a dif- 
ferent duty*JTiiey~must~deslfn-t heir-pro* 
^Sam so that handicapped children In those 
private schools can participate in special 
education and related services offered by 
the local educational agencies if the parents 
of those children so desire. 

The regulations have been leorganlzcd to 
make these distinctions clearer. The first set 
of sections (121a.400-121a.403) now cover 
children placed In or referred to prlvaie 
schools or facilities by a public agency In 
order to provide them with special educa- 
tion or related services. (These sections re- 
place sections 121a.320-121a.323 of the pro- 
posed rules.) 

Since the "State" Includes all of Its politi- 
cal subdivisions, the term "public agency" Is 
used, as elsewhere In the regulations, to 
mean all of the political subdivisions of the 
State which are responsible for providing 
special education or related services to* 
handicapped children. 

The second set of sections (121a.450- 
I21a,460) apply to handicapped children en- 
rolled Sn private schools or facilities but who 
are not placed or referred there by a public 
agency to receive special education or relat- 
ed services. (These sections replace sections 
121a.300-l21a.306 of the proposed rules.) 

The following comments were made re- 
garding proposed Subpart D. Comments 
which asked 'for changes not authorized 
under the statute are not sumarized. (Coin- 
mentors jwho are concerned about the cost 
of room and board as a "related service" are 
referred to section 121a.302 and the discus 
si<ni of that section In this preamble.) The 
comments are arranged in order of the final 
rules. 

RESPONSIBILITY Of STATE EDUCATIONAL AflhUCY 
* (§12ia.40l) 

Comment: A commenter asked that para- 
graph (a)(3) be deleted, which required that 
the special education given to a handi- 
capped child placed by a public agency must 
meet the education standards of the State 
educational agency (SEA>. The commenter 
stated that otherwise there would be con- 
flicts between the SEA'S standards and 
those of other agencies. In the day care 
area, for example. 

Response: Paragraph (a)(3) cannot be de- 
leted, since it Is derived from a statutory re- 
quirement. However. It has been revised by 
using the language of the statute. This will 
broaden the types of standards that the 
SKA may apply, and therefore avoid conflict 
snth other mandatory standards. Of course* 
those standards cannot override the provi- 
sions In Part B of the Act. 
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Comment: A commenter asked that provl 
slon be made for interstate referrals to prt 
vate schools and communication among 
Slates regarding those referrals*. 



liesponse: No change has been made in 
the regulation. Referrals between States are 
to be handled under existing procedures. 
Unless a problem develops in this area that 
seriously interferes with the rights of handi 
capped children or their parents under Part. 
B. the Office of Education Is reluctant to 
regulate the mechanisms by which the 
States arrange to provide services. 

IMPLEMENTATION BY SKA (§ I2ia.402) 

Comment* A commenter suggested that 
the State educational agency insure the 
monitoring of private schools, dissemination 
of standards to them, and Involving them In 
developing Stale standards, rather than the 
State educational agency doing it dlreclly. 

Response: No change has been made. The 
statute places direct responsibility on the 
Stale educational agency to administer and 
monitor ihe requirements under Part B. 
While the State educational agency in many 
areas need only Insure that the Part B re- 
quirements are met. monitoring must be 
done by Ihe agency itself. Dissemination of 
standards could be done in a variety of 
ways. Involvement in development of Stale 
standards would have to be done directly by 
the State educational agency If It Is the 
agency that develops those standards, 

PLACEMENT OF CHILDREN BY PARENTS 
(§ S2ia.403) 

Comment: Commcnters were concerned 
with the effect of this section an the rights 
of handicapped children In private schools 
and fell that the section was worded In a 
manner that would limit those rights. 

Response: The section has been revised to 
make it clear that a free appropriate public 
education (FAPE> must be n»ide available 
to each handicapped child. Tnls would In- 
clude the development of an individualized 
education program and placement In the 
least restrictive environment. Free appropri- 
ate public education must be made available 
at no cost to the parents. If the parents fell 
that seivlees were not adequate, they may 
have a due process hearing to show that 
more or better services must be provided to 
give their child FAPE. However. If the par- 
ents choose not to educate their child in the 
public school system, they arc not required 
to do so. In that ease the relevant ptihllr 
agency has the remaining duly of offering 
special education and related services under, 
sections 121a.45O121a.460. hut does not 
have the duty of insuring that the private 
school meets the requirements of Part B 
(unless other h.mdlcapped children have 
been placed in or referred to that private 
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school by the agency), or of paying for the 
cost of the private school. Language has 
been added to clarify the public agency's 
duties under sections 121a.450-121a.490. 

Other changes: Proposed section 121a,323 
(Placements In Another State) has been de- 
leted. It would have required private schools 
to meet the standards of both the sending 
and receiving States. This would have been 
an unreasonable burden on the receiving 
State to enforce. 

HANDICAPPED CHILDREN IK PRIVATE SCHOOL* 
HOT PLACED OH REFERRED BY PUSLIC AGENCIES 

(H isia.4so-i3ja.4so) 

Comment' A number of commenters felt 
that clarification was needed In these sec* 
tlons. There was also some concern ex* 
pressed regarding the State's legal authori- 
ty to provide services to children enrolled In 
private schools. 

Response: The regulations have been 
amended to conform more closely to those 
under Titie I of the Elementary and Sec- 
ondary Education Act of 1965 (education of 
educationally deprived children) (45 CPR, 
Section 116a.23>. As under Title I. a balance 
is drawn between the statutory requirement 
to provide services, and the constitutional 
necessity of avoiding excessive entangle* 
ments between public agencies and church* 
related institutions. It Is also Important for 
the Office of Education to have a uniform 
policy regarding services to private school 
children under all Federal education pro* 
grams it administers. The amendment*; to 
the proposed rules should serve all of these 
purposes. 

Subpart E— Procedural Sapeouards 

This subpart Implements the procedural 
safeguards set forth In the Act, Including 
due process procedures for parents and chll* 
dren. protection In evaluation procedures, 
least restrictive environment, confidential* 
lty of Information, and procedures of the 
Office of Education. 

A substantial number of detailed com* 
ments were received on these sections. 
Many concerned the statute rather than the 
regulations or did not state what changes In 
the regulations were desired. Others re- 
quested revisions which did not appear to 
Involve ^substantive changes. Some com- 
ments sought substantially more detailed 
specification of due process rights while 
others indicated that the statute Itself was 
so detailed ln<the due process area that the 
regulations should not ro beyond the stat- 
ute. 

As stated earlier In this preamble, the 
Office of Education's position, while Incor* 
porating a number of the suggestions In the 
final regulations. Is still to adopt minimum 
regulations In this area at thk time, review 



experience under the regulations, and then 
made a determination as to whether more 
detailed regulations are required. 

Due Process Procedures pox Parents and 
Children 

DEFINITIONS (f 12ia.SO0> 

Comment: Commenters recommended 
that the phrase "unless It is clearly not fea- 
sible to do so*' be-deleted from the defini- 
tion of consent and that additions be made 
to make It clear that consent may be re- 
voked and may not be made' a precondition 
to the child's right to participate In basic 
educational programs. The effect of delet- 
ing the phrase would he to require that a 
consent is not valid unless the parent is in- 
formed in every case of the information rel- 
evant to the consent. 

Response: The phrase has been deleted. 
The deletion of the phrase will help to 
assure an informed consent In every case, 
regardless of the parent's language or other 
mode of communication. A phrase has-been 
added to make It clear that parents have the 
right to revoke consent. A separate section 
121a. 504 states that consent may not im- 
properly be made a precondition of services. 
While, public agencies must obtain consent 
for preplacement evaluations or for Initial 
placement* a public agency may not coerce 
parents to consent by withholding or 
threatening to withhold other regular edu- 
cation services or extracurricular activities 
unless the parent consents. 

Comment: Several* commenters requested 
changes in the definition of ''evaluation" to 
indicate that an evaluation must he con- 
ducted by qualified personnel, that the'find- 
Ings must be reduced to writing, and that it 
must take Into account the child's assets as 
well as deficits. 

Response: No change has been made. The 
suggestion regarding qualified personnel is 
covered under section Ula.532. The Office 
of Education expects that evaluations will 
be In writing and that a child's assets will be 
considered. If a problem develops In this 
area, the Office of Education will reconsider 
the necessity for further regulations. 

GENERAL RESPONSIBILITY OP PUBLIC AGENCIES 
(f 1S1S.S01) 

Comment: Commenters suggested that 
parents have the right to complain and that 
agencies should be required to respond to 
them outside of the context of a hearing. 

Response: No change has been made in 
the regulation. However, agencies should 
certainly seek to respond to complaints by 
Informal discussions and negotiations. A 
comment section has been added which 
notes that mediation may be useful In some 
instances. In any case, negotiations may not 
delay a hearing If a parent has requested It. 
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(|tsta.sos) 

Comment' Commenters disagreed as to 
whether the parent's right to an independ- 
ent evaluation should he broadened or nar- 
rowed. 

Respond The section hat been rewritten 
to require public agendsa to provide parents 
information, upon request, of where an In* 
dependent educational evaluation may be 
obtained. Also, "public expense" has been 
defined. However* the Interpretation in the' 
proposed regulations is retained The evalu- 
ation must be at public expense if the 
parent disagrees with the evaluation by the 
public agency, unless the public agency ini- 
tiates a hearing to show that Its evaluation 
is appropriate. If upheld, theexpenae of the 
Independent evaluation does not have to be 
borne by the agency. The independent eval* 
uatlon rauit be considered in any hearing. 

There are several competing interest* 
which the regulation seeks to balance. The 
statutory right of the parent to an inde- 
pendent educational evaluation must be pre- 
served. On the other hand, the public agen- 
cies should not be asked to bear the costs of 
unreasonably expensive Independent evalu- 
ations. Also, for the Independent evaluation 
to be useful, it must meet the same criteria 
as evaluations conducted by public agencies 
under this part. 

rax ox woncx: farxht coksctt and cowtxht 
or hotict <ff isia.804-1 2 ia.t 01) 

Comment Commenters sought further 
specificity as to the detail of Information 
provided to parent* in the notice. Other 
commenters felt that the requirement* were 
too demanding. Some commenters asked 
that consent be required for preplacement 
evaluation and prior notice for revaluation: 
and that consent be extended to Include 
permission (or placement. Other com- 
menters sought Undelete the consent re- 
quirement on the grounds that educational 
judgments should be final. 

Response: The basic notice requirements 
In section* 121a,504 and 121a.M5 were not 
changed. However, the following changes 
were made in the consent requirement*: 

(1) Consent was expanded to include per- 
minion for initial placement of a handi- 
capped child in a special education program. 
Many commenters had requested this addi- 
tion: and the Office of Education agrees 
that this requirement is as essential as con- 
sent for preplacement evaluation. 

(2) The proposed consent rule was 
changed from consent for all. evaluations to 
consent for the Initial or preplacement eval- 
uation. This change Is essentially consistent 
with the section 504 final regulations (45 
CFR Part 84, f 84.35(a)). The Office of Edu- 
cation agrees with commenters that there Is 
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no need to require consent for rte valuation. - 
If a handicapped child is Initially placed in 
accordance with section 121a.504, and if his 
or her Individualised education program is 
annually reviewed in accordance with sec- 
tion 121a.343 of Subpart C. a requirement is 
not necessary. However, prior notice would 
have tt> be provided. 

Comment' Commenters were especially 
concerned that clarification be added re- 
garding procedures for overriding parents* 
refusal to consent 

Response: A subsection has been avded to 
act out procedures for dealing with parental 
refusal to consent (see section 121a.504<c) 
and the comment following that section). 

The procedures are designed not to inter- 
fere with existing State laws which may re- 
quire consent Where State law does not re- 
quire consent the jiarent Is afforded a due 
process hearing under this Part. These rules 
should provide protection to the parent the 
child, and the public agency. 

impartial due rxocsss hearing (I ista.sos) 

Comment A commenter asked that the 
regulations specify that the public agency 
must pay for the hearing. 

Response: The change requested by the 
commenter has not been made. Since the 
statute requires that the public agency must 
afford parents an opportunity for a hearing, 
the agency must bear the cost of the hear- 
ing, except for paying for parents* repre- 
sentatives and witnesses. However, section 
121a.506 has been amended to require agen- 
cies to provide parent* with information 
about free or low-cost legal and other rele- 
vant services that are available, 

IMPARTIAL HEARING OrFlCXX (| mS.I07> 

Comment Commenters sought to have 
three-person panels, including parents, 
serve as the hearing officials. Some sought 
to allow and others sought not to allow 
school board officials from serving as hear- 
ing officials. Commenters also asked that 
list* of hearing officers be required, Includ- 
ing their qualifications. 

Response: A requirement has* been added 
that each public agency keep a list of per- 
sons who serve as hearing officers and a 
statement of their qualifications. This 
should help to erisure that the requirement 
for Impartiality is met. No other substantive 
change has been made. A three-person 
panel could be used under the existing 
rules, as long as the conditions of impartial- 
ity are met. However, a parent of the child 
In question and school board officials are 
disqualified under section 121S.508. 

HEARING RIGHTS (| llta.SOS) 

Comment' Commenters disagreed as to 
whether hearing rights set forth in the pro* 
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posed rules should be expanded or restrict- 
ed. Among the additional rights sought were 
the right to compel the attendance of wit* 
nesses. prohibit the Introduction of evidence 
not disclosed prior to the hearing, allow the 
child to be present and the hearing to be 
open to the public at the parents' discretion, 
and to specify whether the record of the 
hearing must be free or at leasonable cost, 
Response' The section has been revised to 
add rights for any party to prohibit the in- 
troduction of evidence not previously dis- 
closed to the other party and for the child 
to be present and the hearing to be open to 
the public. The purpose of hearings under 
this part Is to ensure, that handicapped chil- 
dren are provided free appropriate public 
education. Opening up the hearing and the 
evidence that may be, presented should 
serve to insure that the result of a hearing 
will be in the best interests of the child. No 
provision has been added relating to cost. 
However, It Is expected that a copy of any 
decision would be provided to the parent at 
no cost. 

HEARING DEUSION! APPEAL (| I3ta.80t) 

Comment: A commenter sought to add a 
requirement that specifies that the hearing 
officer has the power to order any educa- 
tional program for the child and chat his or 
her power not be limited to accepting or re- 
jecting the program by the public agency or 
parent. 

Response: No change Is necessary. The 
hearing officer has the function to decide 
what placement is appropriate. If that Is the 
subject of the hearing. 

./ 

ADMINISTRATIVE APPEAL! IMPARTIAL REVIEW 

(§ laia.sio) 

Commen t' Commenters ' disagreed on 
whether to reduce or expand the require- 
ments in this section. Some commenters 
wanted short, specific timelines set out for 
various actions and specification of the 
rights that apply at the review level. 

Response: The section has been revised to 
specify other duties and powers of the re- 
viewing official, In addition to those already 
3et out. For example, the official may seek 
additional evidence if necessary, including 
holding a new hearing and affording the 
parties an opportunity for written as well as 
oral argument (at the reviewing official's 
discretion). The reviewing official must give 
a copy of the written findings and decision 
to the parties. These duties and powers are 
regarded as necessary to insure that a full 
review will be conducted and that all parties 
will be informed of the result of the review. 
Revisions to timelines tor any hearing or 
review are set out in section 12U.512. 



- civil actio* (fiata.su) 

Comment" Commenters wanted the regu- 
lations revised to allow for direct appeal to 
the courts without first using administrative 
hearing and review procedures If those pro- 
cedures would be futile, the timeliness or 
adequacy of the administrative proceedings 
are being challenged, or a class action is in- 
volved. Commenters cited language in the 
Congressional Record in support of this In*, 
terpretatlon (121 Cong. Rec. S20433 daily 
ed, Novtmber 10. 1975). 

Response: No change has been mace. The 
Office of Education has decided not to regu- 
late on this question. The issue of exhaus- 
tion of remedies will be up to the courts to, 
resolve. 

timeliness and convenience or hearings 

^ AND REVIEWS (f 12ta.S!3) 

Comment' Commenters wanted clarifica- 
tion of the 45-day time limit for commenc- 
ing and completing a hearing and review set 
out In the proposed regulations. They disa- 
greed on whether the time should be short- 
ened or lengthened. 

Response: The section has been revised to 
set a 45-day time limit for a hearing and a 
30-day limit for a State level review. la both 
instances, a decision must be reached and 
mailed to each of the parties within the 
time limits set. A hearing or reviewing offi- 
cer may grant specific extensions, at his or 
her discretion, at the request of either 
party. Tne Office of Education believes rea- 
sonable outside time limits must be set to 
insure resolution of any dispute quickly so 
that. the chllda special education may pro* 
cccd. Discretion for specific extensions Is 
consistent with norma] judicial and adminis- 
trative practice. 

CHILD'S STATUS DURING PROCEEDINGS 

(| iaia,8is) 

Comment: Commenters suggested a provi- 
sion be added to allow change of placement 
for health or safety reasons. One com- 
menter requested that the regulations indi- 
cate that suspension* not be considered a 
change In placement. Another commenter 
wanted more specificity to make it clear 
that where an initial placement is Involved, 
the child be placed in the regular education 
program or if the parents agree, in an inter- 
im special placement. 

Response: A comment has been added to 
make It clear that this section would not 
preclude a public agency from using its reg- 
ular procedures for dealing with emergen- 
cies. 

SURROGATE PARENTS <| 121*. S14) 

Comment* Commenters requested that 
the regulations clarify when surrogates may 
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posed rules should be expanded or restrict- 
ed. Among the additional rights sought were 
the right to compel the attendance of wit- 
nesses prohibit the Introduction of evidence 
not disclosed prior to the hearing, allow the 
child to be present and the hewing to be 
open to the public at the parents' discretion, 
and to specify whether the record of the 
hearing must be free or at iessonsble cost. 

Response: The section has been revised to 
s4d rights for any party to prohibit the in- 
troduction Of evidence not previously dis- 
closed to the other party and for the child 
to be present and the hearing to be open to 
the public. The purpose of hearings under 
this part Is to ensure that handicapped chil- 
dren are provided free appropriate public 
education. Openlnr up the hearing and the 
evidence that may be presented should 
serve to Insure that the result of a hearing 
will be In the best Interests of the chfiU No 
provision ho-s been added relating to cost. 
However, It is expected that a copy of any 
decision would be provided to the parent at 
no cost. 

HEARING DKCISION; AFFEAL (J ISlR.SOt) 

Comment: A commcntcr sought to add a 
requirement that specifies that the hearing 
officer has the power to order any educa. 
tlonal program for the child and »,hat his or 
her power not be limited to accepting or re- 
jecting the program by the public agency or 
parent. 

Response: No change Is necessary. The 
hearing officer has the function to decide 
what placement is appropriate, if that Is the 
subject of the hearing. 

ADMINISTRATIVE APPEAL; IMPARTIAL REVIEW 

(§ laia.sio) 

Comment: Comrncnters disagreed . on 
whether to reduce or expand the require- 
ments In this section. Some commenters 
wanted short, specific timelines set out for 
various actions and specification of the 
rights thaUflPPly »t the review level. 

rtMponaeSThe section has been revised to 
specify other ilutlcs and powers of the re- 
viewing official. In addition to those already 
set out. For. example, the official may seek 
additional evidence if necessary, Including 
holding a new hearing and affording the 
parties an opportunity for written as well as 
oral argument (at the rcvlewfng official's 
discretion). The reviewing official must give 
a copy of the written findings and decision 
lo the parties. These duties and powers are 
. regarded as necessary to Insure that a full 
review will be conducted and that all parties 
will be informed of the result of the review. 
Revisions to timelines for any hearing or 
review are set out In section I21a.5l2. 
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CIVIL ACTION (f lSia.SU) 

Comment Commenters wanted the regu. 
latlona revised to allow for direct appeal to 
the courts without first using admlnUtrative 
healing and review procedures If those pro- 
cedures would be futile, -the timeliness or 
adequacy, of the administrative proceedings 
are* being challenged, or, a class action is in- 
volved. Commenters cited language in the 
Congressional Record In support of this In- 
terpretation (121 Cong. Ree. S20433 dally 
ed., November ltc 1975). 

Re$pon$t: No change hat been made. The 
Of/Ice of Education has decided not to regu* 
late on this question. The issue of exhsua- 
tlon of remedle. will be up to the courts to 
resolve. 

TIMELINESS AMD COi«VEK lENCK OF HEAR I HQS 
AMD REVIEWS (| l*iS.S12) 

Comment: Commenters wanted clarifies- 
tlon of the 4S«day time limit for commenc- 
ing and completing a hearing and review set 
out In the proposed regulstlons. They disa- 
greed on whether the time should be short- 
ened or lengthened. 

Kesponse: The section has been revised to 
set a 45.day time limit for a hearing and a 
30-day limit for a State level review. In both 
Instances, s decision must be reached anfi 
msiled to each of the «partles within the 
time limits set, A hearing or reviewing offi- 
cer msy grant specific -extensions, st his or 
her discretion, st the request of either 
party. The Office of Education believes rea- 
sonable outside time limits must be set to 
insure resolution of any dispute quickly so 
thst.the child's special education may pro* 
ceed. Discretion for specific extensions is 
consistent with normal judicial and adminis- 
trative practice. 

CHILD'S STATUS DURIHO PROCEEDINGS 
(§ 131R.S13) 

Comment' Commenters suggested s provi- 
sion be sdded to allow chsnge of placement 
for heslth or safety reasons. One com- 
menter requested thst the regulstlons indi- 
cate that suspension not be considered a 
change In placement. Another commcnter 
wanted more specificity to make It clear 
that where an initial placement is involved, 
the child be placed In the regular education 
program or If the parents agree, in an inter- 
im special placemen t. 

Hesponse: A comment has been added to 
make It clear thst this section would not 
preclude s public sgency from using Its reg- 
ular procedures for dealing with emergen- 
cies. 

SURROGATE PARENTS (§ 131E.5M) 

Comment: Commenters requested that 
the regulations clarify when surrogstes msy 
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be appointed. One reason flven was to 
insure that agencies do not attempt to ap- 
point surrogate! when parents are uncoo- 
perative or nonresponslve. 

Response: The section has been revised to 
make It clear that the requirement* for ap- 
pointing surrogates apply only when no 
parent can be Identified, the agency after 
reasonable effort* canno* discover the 
whereabouts of a parent, or the child is a 
ward of the State. Agencies are not allowed 
to appoint surrogates wfren parents are un- 
cooperative or nonresponslve. 

Comment Commentcrs requested that 
the regulations further specify procedures 
to be used for the appointment of surro- 
gates, including administrative proceedings 
with notice to Interested parties and the 
right of interested parties to seek a review 
of the decision. * 

Response: No change has been rnaae. 
State procedures for the appointment of 
surrogates will bo followed. Disagreements 
about the choice «>f surrogates may be the 
subject of a due process hearing under sec- 
tion 12U.506. 

Comment' A number of commentcrs sug- 
gested that the regulations provide more 
detail about the qualifications of the surro- 
gates (for example, requiring training and a 
commitment to becoming acquainted with 
the child). j _ 

Response: No change has been made. The 
Office of Education believes these concerns 
are covered by section 121a.5l4(c)(2) which 
requires that the surrogate have knowledge 
and skills that insure adequate representa- 
tion of the child. 

Comment' A number of commenters were 
concerned about the legal liability of surro- 
gates. Some commentcrs wanted the regula- 
tions to protect surrogates from any legal li- 
ability. ^ ^ 

Response: No change has been made. The 
legal liability of surrogates will be deter- 
mined under State law relating to such mat- 
ters as breach of fiduciary duty, negligence, 
and conflict of interest. The Federal govern- 
ment has no authority to limit legal liabili- 
ty. 

Comment' A numbor of commenters 
sought clarification regarding which agency 
employees could serve as surrogates. For ex- 
ample, one commenter wanted the regula- 
tions to Indicate whether the head of a 
Stal^lnstltution could serve as the surro- 
gate. . 

Response: The regulation has been 
reworded to make It clear that no employee 
of any agency Involved in the education or 
care 'of the child may serve as the surrogate 
parent. 



Protection in Evaluation Procedures 

Section 612(5)(C) of the Act requires 
States to establish non discriminatory test- 



Ing procedures for use In the evaluation and 
placement of handicapped children. The re- 
quirements for public agencies to follow In 
carrying out this provision are set forth In 
sections 121a.530-12la.534 of Subpart E. 
(These section numbers have been changed 
to correspond with other number changes in 
Subpart E.) 

The evaluation procedures In the pro- 
posed rules have been changed to conform 
to the corresponding requirements In the 
final regulations for section 504' oS the Re- 
habilitation Act of 1073 (45 CFR Part 84. 
584.35) and in response to other comments 
received. (Many of the comments dealing 
with the language and substance of the pro- 
posed evaluation procedures are covered by 
the above conforming changes.) A summary 
of the changes In these procedures is Includ- 
, ed below: 

(1) Proposed section 121a.43l ("Evalua- 
tion: change In placement") has been re- 
placed with new section 12U.531 ("Prepla- 
cement evaluation"). This corresponds to 
section 84.35(a) of Part 84. 

(2) Proposed section 12U.432 ("Evaluation ' 
procedures") has been divided Into two sec- 
tions (section 121a,532 "Evaluation proce- 
dures" and section 12ia.533. "Placement 
procedures"). The new section on evaluation 
procedures (a) Incorporates essentially ver- 
batim the language of section 84.35(b) of 
Part 84 (b) adds two additional require* 
ments from section «12(5)(C) of the Act 
which are not In Part 84 (e.g.. the provision 
on native language, and the requirement 
that "No single procedure Is used as the sole 
criterion for determining an appropriate 
educational program for a child"), and (c) 
requires that the evaluation be made by a 
"multldlsclpllnary team * # • Including at 
least one teacher or other specialist with 
knowledge In the area of Identified disabil- 
ity 

(3) The new section on placement proce- 
dures Incorporates essentially verbatim the 
language In section 84.35(c) of Part 84. In 
addition, the section ties the development of 
an Individualised education program to the 
placement procedures. 

The following additional comments were 
made regarding evaluation procedures: 

^omment' Several commenters felt that 
Uv regulations should require State and 
local educational agencies to develop proce- 
dure* for the conduct of evaluations. This 
would make It possible to determine the 
adequacy of the * valuations and to Insure 
uniformity In basic procedures. 

Response: A paragraph was added to sec- 
tion I21a.530 (General* which requires the 
State educational agency to Insure that 
each public agency establishes and Implc- 
ments evaluation -placement procedures. 

Comment' Several commenters felt that 
timeliness should be set for implementing 



App. B-127 



Apr. a 

the evaluation process (e.g., for Initial refer- 
ral to evaluation and placement). 

Response: No change has been made. The 
Office of Education has elected to Impose 
very few absolute timelines In the regula- 
tions for this part, because of the potential 
administrative and legal problems they can 
cause. Imposing timelines can actually delay 
the provision of a service (for. example. If 
the time periods arc regarded as both mini- 
mum and maximum times for Implementing 
a procedure). 

A child should be evaluated as soon as 
possible following referral. Any undue delay 
In providing the evaluation would raise the 
question of the State and local educational 
agencies' compliance with sections 121a,128 
and 12U.220 (Identification and evaluation 
of all handicapped children). 

Comment: Some comm enters requested 
clarification regarding whether a revalua- 
tion Is needed, as required by proposed sec- 
tion 121a.431(a)(2), If the parents and 
agency agree that the child should be trans- 
ferred from a special education program to 
a full time regular class placement. 

Response: This specific section h%s been 
deleted in the final regulations. "However, 
any changes In a child's placement (Includ- 
ing a transfer to a regular class) would not 
be made, until after a meet'ig is held to 
review the child's Individualized education 
program In accordance with the require- 
ments under sections 121a.340-121a.340 of 
Subpart C. If the parents and agency agree 
that the child no longer needs special educa- 
tion, a revaluation would not be necessary. 
Section 12 la. 531 requires an evaluation 
before Initial placement only. Ree valuations 
are covered under section 121a. 534. 

Additional Procedures for Evaluating 
Specific Learning Disabilities 

Sections 121a.540-121a.S43 provide proce- 
dures for evaluating specific learning dis- 
abilities which supplement the basic evalua- 
tion requirements set out above ("PROTEC- 
TION IN EVALUATION PROCEDURES," 
|}121a.530-121a.534). These additional pro- 
cedures were written to comply with section 
5(b) of Pub. L. 94-142. which required the 
Commissioner to develop regulations that 
establish (1) criteria for determining wheth- 
er a particular disorder or condition may be 
considered a specific learning disability, (2) 
diagnostic procedures for use In Identifying 
SLD children, and (3) monitoring proce- 
dures for use In determining whether public 
agencies arc complying with the criteria and 
diagnostic procedures. 

The following major changes have been 
made from the proposed regulations pub- 
lished on November 20, 1978. (The reasons 
are set forth below In the discussion of spe- 
cific comments.): 

(1) The formula has been deleted; 
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(2) The "50 percent" figure for determin- 
ing "severe discrepancy" has been deleted; 

(3) Provisions duplicating requirements In 
final regulations for general evaluation pro* 
cedures and for medical examinations under 
Part B have been deleted. 

(4) The monitoring sections have been de- 
leted, since State educational agency (SEA) 
monitoring responsibilities are covered 
under }121a.601 of the Part .8 regulations. 
The Commissioner has established these de- 
tailed monitoring responsibilities of the 
SEAs and will monitor each State's compli- 
ance with these and other requirements of 
Part B. * 

The statute provides that when these 
final regulations take effect, the two Per- 
cent cap on the number of children with 
specific learning disabilities who may be 
counted for allocation purposes is removed 
(section 5(c)). Therefore, § 121a.702(a)(2) of 
the Part B regulations, which repeated the 
statutory cap requirement, Is deleted. 

The following comments were made re- 
garding the SLD proposed regulations: 

Use or Formula 

Comment. Many commenters objected to 
the formula proposed for establishing a 
severe discrepancy between ability and 
achievement. Their concerns fell primarily 
Into four areas: 

(1) The Inapproprlatencss of attempting 
to reduce t*he behavior of children to num- 
bers; 

(2) The- psychometric and statistical Inad- 
equacy of the procedure; 

(3) The fear that use of the formula 
might easily lend Itself to Inappropriate use 
to the detriment of handicapped children: 

(4) The Inapproprlatcness of using a single 
formula for children of all ages, particularly 
preschool children. 

Response, The formula has been deleted. 
Because of the above and other concerns, 
the Office of Education conducted a study 
to determine tfce effectiveness of the formu- 
la. While the findings showed that the for- 
mula has a certain degree of operations va- 
lidity, they also identified pronounces tech- 
nical limitations in its application, including 
all four concerns listed above. 

Given the type and number of technical 
limitations, It has been determined that the 
formula should not be Included in the final 
regulations. 

Comment A few commenters recommend* 
cd alternative formulae for use in determin- 
ing the existence of a severe discrepancy be- 
tween ability and achievement. 

Response. None of these formulae were 
adopted. Each was found to have the same 
types of technical limitations m the formula 
in the proposed rules. 
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Use or Other Af proacmcs 
Comment' A few commcntcrs suggested 
other approaches to defining Specific learn- 
ing disabilities. Among the suggestions for 
alternate approaches were those which: 

(1) Require that a major discrepancy be- 
tween verbal and performance scores on the 
WISC be established in order for a child to 
be considered as having a specific learning 
disability; «* 

(2) Required that each area of informa- 
tion processing be subdivided into discrete 
functions and analyzed in terms of their ef- 
fect* on achievement. If the areas of dis- 
crepant functioning were determined to be 
critical to successful achievement. 'then a 
child could be considered as having a specif- 
ic learning disability. 

Response. Neither of these alternative ap- 
proaches has been adopted. It was deter- 
mined that the approaches could not be 
validated without engaging In extensive ad- 
dltlonal research. 

Composition or the Evaluation Teams 

Comment Many commenters had recom- 
mendatlons for requiring additional partici- 
pants on the evaluation team. This was par- 
ticularly true* of speech and language pa- 
thologlsts who stated that a high percent- 
age of children evaluated for specific learn- 
ing disabilities" have speech and language 
problems. A significant number of com- 
• menu on the topic of the t^am composition 
were received from members of the field of 
reading as well. 

Response, The general requirements for 
evaluation In 1 12U.532 provide for appro- 
priate selection of Individuals to serve on 
the multi-dlscipllnary tcan> Therefore, no 
substantive change was made. For children 
with language and speech problems as part 
of, or associated with, specific learning dis- 
abilities, speech and language pathologists 
represent an appropriate professional re- 
source. 

Comment Some commenters wanted the 
parents of the child In question to be part of 
the evaluation team. 

Response. No change has been made. The 
comprehensive evaluation of children neces- 
sarily Involves the collection of a variety of 
In formation, Including information from- 
the parents concerning their perceptions of 
the child's behavior. Such * practice Is con- 
sidered routine and basic to any evaluation 
and therefore unnecessary to be specifically 
listed. It might be emphasized that parents 
have the right under other sections of these 
Part B regulations to (1) participate In the 
development of the Individual education 
program of their child; \2) request a due 
process hearing in the event they disagree 
with the findings of the evaluation team, '.3> 
have access to all records pertaining to their 



child, and <4> have other due process safe- 
guards. 

SLD Criteria and Procedures 

Comment A few commenters felt that 
Congressional mandate In section 5(b) of 
Pub. L. 94* 142. which required the Commis- 
sioner to establish criteria and procedures 
for use In identifying specific learning dis- 
abilities, was not adequately met by the reg- 
ulations. , 

Response The Office of Education has 
satisfied the Congresslontl mandate In the 
following manner: 

First, criteria have been developed for de- 
termining the existence* of a specific learn- 
ing disability (I.e., It must be established (a) 
that a severe disprepancy exists between 9 
ability and achlevcnent; (b) that there Is a 
severe achievement problem In one or more 
of seven areas relating to communication 
skills and mathematical abilities;. and (c) 
that the discrepancy Is not the result of 
other known handicapping conditions or of 
environmental, cultural, or economic disad- 
vantages). 

Second, comprehensive diagnostic proce- 
dures have been established, which are to be 
used in concert with the above criteria. 
These procedures Include (a) the basic eval 
uatlon requirements In sections 12U.530- 
12U.534 which must be used in evaluating 
all handicapped children (Including those 
suspected of having a specific learning dis- 
ability), and (b) the additional procedures 
(set out In §5 121a.540-121a.543) to be used 
In evaluating SLD children. 

Third, with respect to monitoring proce- 
dures, these arc already Included through- 
out- the Part B regulations. The Commis- 
sioner has established State educational' 
agency monitoring procedures under 
|121a.601, and will monitor each State's 
compliance with these and other require- 
ments or Part U. 

Exclusion Conditions 

Comment Some commenters stated that 
children should not be excluded from con- 
sideration as having a specific learning dis- 
ability If their severe academic discrepancy 
Is primarily the result of: (1) a visual, hear- 
ing, or motor handicap: (2) mental retarda- 
tion; (3) emotional disturbance; or (4) envi- 
ronmental, cultural, or economic disadvan- 
tage. 

Response. No change has been made. 
These exclusions are statutory. 

Comment Commcntcrs asked for defini- 
tions of visual handicaps, motor handicaps, 
and other "exclusion" terms. 

Response. The term "visually handi- 
capped" and other handicapping conditions 
are defined in §121a.5. Motor handicap Is 
considered as being Included In the deflni- 
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ilo'n of orthopedlcally impaired. Other 
terms will be applied on a case -by case basis 
by professional team members. 

Theory or the Procedural Approach 

Comment Commonters requested Infor- 
mation on the theoretical basis for the ap* 
p roach taken. 

Response. Those with specific learning dis- 
abilities may demonstrate their handicap 
through a variety of symptoms such as hy- 
peractivity, dlstractnbJUty, attention prob- 
lems, concept association problems* etc The 
end result of the effects of these symptoms 
Is a severe discrepancy between achieve- 
ment and ability. If there Is no severe dis- 
crepancy between how much should have 
been learned and what has been learned, 
there would not be a disability In learning. 
However, other handicapping and sociologi- 
cal conditions may result In a discrepancy 
between ability and achievement. There arc 
those for whom these conditions are the pri- 
mary factors affecting achievement. In such 
cases, the severe discrepancy may be pri- 
marily the result of these factors and not of 
a severe learning problem. For the purpose 
of these regulations, when a severe discrep- 
ancy between ability and achievement exists 
which cannot be explained by the presence 
of other known factors that lead to such a 
discrepancy, the cause Is believed to be a 
specific learning disability. 

It was on this basic concept that these 
regulations were developed. 

Certification Requirements 

Comment A few commentcrs questioned 
the need for certlflcation'by the team as to 
the existence of specific learning disabil- 
ities. 

Response. No change has been made. By 
specifying the procedures to be used In de* 
tcrmlnlng the existence of a specific learn- 
ing disability and because the team has all 
of the data on which to make an appropri- 
ate decision, heavy reliance was placed on 
the Judgment of the evaluation team. Since 
the team has a great deal of latitude In 
making the determination of the existence 
of a specific learning disability, It was ap- 
parent that the team should document its 
decision and should clearly Indicate the 
basis on which the determination was made. 

SpEciric Areas or Achievement To Be 
Reviewed % 

Comment A few commentcrs expressed 
concern that spelling not be listed as one of 
the elRht areas of function which could be 
evaluated to establish a severe discrepancy 
between ability and achievement. It was 
staled that a severe discrepancy in spelling 
would not necessarily Uc Indicative of a spe 
rifle learning disability and that the compo- 



nent factors of spelling could be Included 
under one or more of the other seven fac- 
tors. Some of t those commentcrs stated that 
when spelling was one of the factors to be 
•evaluated the requirement should be that a 
severe discrepancy In two or more areas 
would have to be indicated. 

Response, Though "spelling" is listed in 
the statute, the components of spelling can 
be assumed undqr the other seven areas of 
'function. Spelling as a category per se has 
been deleted from the final regulations. 

Maintenance or 2 Percxnt Cap on Count 

Comment Some commentcrs indicated 
that (1) since, cneclflc learning disabilities, 
are difficult to, define based on current 
knowledge and (2) because of the need for 
extensive research to be conducted before a 
universally acceptec definition can be cre- 
ated, the requirement In the Act that limits 
the number of children eligible to be count- 
ed as learning disabled for the purpose of * 
generating the Part B entitlement should be 
extended. The suggestion was that the cap 
on counting these children for allocation 
purposes would remain until such time as It 
was possible to differentiate all of the spe- 
cific learning disabilities. 1 

Response, Under the statute, the cap is re- 
moved upon the effective date of these reg- 
ulations. It is generally agreed by parents 
and professionals alike that the Isolation of 
various labels used by different theorists, as 
cited in the legislative history, are overlap- 
ping and represent assumptions about con- 
ditions which cannot with current technol- 
ogy be successfully determined or discretely 
categorized. Other categories of handicap- 
ping conditions as defined have no cap. 
Since there may In fact be more than two 
percent' of the school age population In 
some States that Ire handicapped by specif- 
ic learning disabilities, such a limitation is 
inequitable. Such a procedure would not 
help provide a basis for the determination 
of whether a 'child has a specific learning 
disability, and would not provide assistance 
In helping to resolve questions of appropri- 
ate diagnosis or placement in the event of 
due process hearings. For these reasons, It is 
better to adopt the regulations and lift the 
cap. 

Need roR Additional Research 

Comment Several commenters pointed 
out the need for additional research In the 
area of spccUlc learning disabilities. 

Response. As stated in the preamble to the 
proposed regulations, this need Is aimoat 
universally acknowledged. The Bureau of 
Education for the Handicapped and other 
HEW agencies will continue to support re* 
search on the nature and treatment of spe* 
clflc learning disabilities. 
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Mkdicai. Evaluation 
Comment A few commenters expressed 
concern that medical examinations were not 
mandated for every child suspected of 
having a specific learning disability. 

Response. Medical services that are neces- 
sary for diagnostic purposes are covered by 
the definition of related services In 
|121a.l3. 1 

Mors Dcta**, 

Comment Commenters asked for more 
detail on some of the requirements, for ex« 
'ample, a more extensive description of 
length of observation and specific behaviors 
to be observed. 

Jlesponse. No change has been made. The^ 
Office of Education believes the evaluation*!* 
procedure* are already very extensive and 
should prevent mislabeling. 

Ucxrr Restxictivk Ekvuiowmekt 

Section 61215KB) of the Act requires 
States to establish policies and procedures 
to Insure that "to the maximum extent »P« 
proprlste, handicapped children • * * sure 
educated wit* nonhandlcapped children 
• • V The regulations for Implementing 
this provision are set out In icctlons 
121a.5taa21a.55S o. Subpart E. 

A new paragraph was added to section 
12U.550 which requires the State to insure 
that all public agencies establish and Imple- 
ment procedures In accordance with the re- 
quirements of this subpart. In addition, a 
new section, entitled *'Non academic set- 
tings" was added. This section is taken from 
a new requirement In the section 504 regula- 
tions (45 CFR Part 84. 1 54.34). 

GsMxaAi.(|iata.5so) 

Comment* A number of commenters re- 
quested that provisions be made for special 
support In the regular classroom In order to 
accommodate handicapped children (e.g., In- 
cluding reducing the pupil-teacher ratio and 
assigning aides to the room). 

Response: No change was made, since the 
statute already authorizes the use of supple- 
mentary aids and services as a means of en- 
abling a handicapped child to t>c educated 
with nonhandlcapped children. 

CONTINUUM OF ALTERNATIVE PLACEMENTS • 

(| ma.ss.i) 

Comment' Many commenters responded 
to this requirement. Some felt that terms 
other than "continuum** ahould be used 
(e.g.. "range of prog^ams• , and "variety of 
services 0 ). A large number of commenters 
felt that "continuum 0 carried negative con- 
notations (e.g.. statements were made that 
the concept undermines the Ideals of Pub, 
L. 94-142. that It implies best-to-worst. etc.). 
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Other commenters felt that it discriminated 
against residential or private schools, and 
suggested that efforts be made to counter- 
act this bias. 

Response: No chance has been made in 
this section. The term "continuum." as with 
"least restrictive environment 0 (LRE), Is 
commonly used by agencies, advocates, and 
parents, However, there Is nothing to pro. 
htblt an agency from using terms such as 
those. Included above in administering these 
provisions. 

As with "LRE" the term that is used is 
not as Important as the basic provision and 
how that provlston i* Implemented. The 
purpose of a contlnu ,> Is to be able to* ac 
commodate to differences between handi- 
capped children In terms of the degree of 
special assistance they need to receive a free 
appropriate public education. This matter 
was dealt with directly In the June 26. 1975 
Report of the Housed Representatives on 
HR.7217 (H. Rept. No.' 94-332. P.9): 

The Committee understands the Impor- 
tance of providing educational services to 
each handicapped child according to his or 
her individual needs. These needs may 
entail Instruction to be given In varying en. 
vlronmcnts. i.e., hospital, home, school or 
Institution. The Committee urges that 
where possible and where most beneficial to 
the child, special educational services be 
provided In a classroom situation. An opti- 
mal situation, of course, would be one In 
which the child Is placed In a regular class- 
room. The Committee recognizes that this Is 
not always the most beneficial place of In. 
structlon. No child should be denied an>cdu. 
catlonal opportunity; therefore, H.R. 7217 
expands special educational services to be 
provided In hospitals. In tjic Jiome, and In 
Institutions. 

When It Is clear , that, because of the 
nature or severity of a child's handicap, the 
child must be educated In a setting other 
than the regular ciass. It Is appropriate to 
Implement Jiuch m placement. However, the 
LRE provision Is also designed as a rights 
provision to protect against Indiscriminate 
placement of a child in a separate facility « 
solely because the child Is handicapped and 
not because special education Is needed In 
that type of setting. 

Even with respect to severely handicapped 
children, it may be possible to meet the 
"regular education setting" goal by having a 
separate class or separate wing In a regular 
school building. 



f LACEMCNTS (§ l3ia.ft*2) 

Comment" Many commenters were con- 
ccrned that there may be an overaealous Im- 
plementation of the LRE provision without 
regard to the needs of Individual handi- 
capped or nonhandlcapped children. 
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Response; No substantive change has been 
made In tfols section, because the Office of 
Education feels that the section Includes 
necessary safeguards to Insure protection 
against the above concerns. With respect to 
those concerns, the overriding rule Is that 
each child's placement must be determined 
annually and be based on his or her Individ* 
uallzed education program. 

With respect to concerns about the harm* 
ful effect of placing handicapped children 
In regular classes, the analysis of the section 
504 regulations Indicates: "• • • It shoulU be 
stressed that, where a handicapped child Is 
so disruptive in a regular classroom that the 
education of other students Is significantly 
Impaired, the needs of the handicapped 
child caiinot be met In that environment. 
Therefore regular placement would not be 
appropriate to his or her needs • • (45 
CFR Part 84— Appendix, paragraph 24). 

Comment: A commenter requested that a 
new provision be added which requires State 
and local educational agencies to utilise 
community-based early childhood develop* 
mcnt programs for 3-5 year old handi- 
capped children. The main Intent of the 
new provision Is "aimed solely at assuring 
maximum appropriate malnstreamlng." 

Response: No change was made In the sec* 
tlon. The existing provisions are considered 
to'be adequate to cover the Intent of this re- 
quest. 

Confidentiality or Information 

NOTICE TO PARENTS (§131 a.5« I > 

Comment; Commentcrs asked that the de- 
tailed content of. the notice requirements be 
deleted as excessive. 

Response: No change has been made. The 
Office of Education believes the provisions 
require that States provide necessary infor* 
mallon to inform parents about the type of 
Information collected about handicapped 
children to meet the requirements of this 
part. 

ACCESS MIGHTS (§ UICLSSa) 

Comment: Commentcrs requested that 
this section be expanded to require that 
across to record* be kIvcu In no case less 
thaiuflve clays prior to meetings to develop 
indlvlrtuaU/.ed education programs or any 
hearing and to permit authorized reprc* 
sent at Ives of the parent to Inspect the 
record. A commenter felt the 45-day outside 
time limitation could be misinterpreted to 
mean an agency need not comply at all after 
45 days from the date of the request. 

Response: I*aui:uaKe has been added to 
make it clear that an agency must comply 
with a request for access before any meeting 
regarding an Individualized education pro- 
gram. This will help insure that interested 
parents are able to familiarize themselves 



with their child's records prior to any meet* 
Ing and be able to participate more knowl- 
edgeably. The prohibition against unneces- 
sary delay pfaccs on obligation on the 
agency to make the records available In a 
timely manner so that the Office of Educa- 
tion does not believe It Is necessary to sped* 
. fy a specific time limitation. ' Section- 
1210.562 hoi been amended to give parents 
the right to, have an authorized representa- 
tive Inspect their child's education records. 

The 45-day time limitation Is not subject 
to* the misinterpretation the commenter 
fears. This language Is from the Family 
Educational Right* and Privacy Act, section 
438 of the General Education Provisions Act 
(specifically section 432<aXlXA)), to which 
these regulations are tied (by statute). 

FEES (f 1210.SM) 

Comment' A commenter felt the first copy 
of a record should be given free upon re- 
quest from the parents. t 

Response: No change has been made. The 
prohibition against charging a fee If It 
would effectively prevent the parents from 
Inspecting and reviewing the record Is based 
on a requirement In the Family Educational 
Rights and Privacy Act. to which these reg- 
Ulatlons are limited by statute (section 512 
(2)(C)>. Agencies may of course adopt poli- 
cies of making , copies available free, of 
charge and are encouraged to do so. 

HEARING PROCEDURES (§ 121S.570) 

Comment' A commenter requested clarifi- 
cation of who conducts a hearing. 

Response: The section states that the pro- 
cedures under f 99.22 (the hearing proce- 
dures In the regulations for the Family Edu- 
cational Rights and Privacy Act)' be used. 
Section 30.22(b) states the hearing may be 
conducted by any party. Including on offi- 
cial of the educational agency or Institution, 
who does not have a direct Interest In the 
outcome of the hearing. 

CONSENT <§ 1210.571) 

Comment' Commenter* requested that 
"advanced students," "persons acting as 
praetlcum advisors." and researchers be 
given access to records without consent. 

Response: No change has been made. The 
Family Educational Rights and Privacy Act 
specifically lists parties and conditions 
where records may be released without pa* 
rental consent. 

SAFEGUARDS <3 121S.673) 

Comment: A commenter requested a list 
of positions rather than a list of names of 
employees who may have access to personal- 
ly Identifiable Information. 

Response: The requirement has been 
modified to require a list of names and posl- 
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norm to more fully Inform parent* and the 
public of the categories of individual* liven 
accea* to data M well at the specific Individ- 
uali who may have acces*. 

oaamucnoK ormroaJiATioif (| jaja,*7a) 

Comment' A number of commenters were 
concerned about the destruction, require- 
menu. The principle concern was that de- 
tailed record! might be needed ,by the 
handicapped individual* to show proof of 
need for further services from other agen- 
cies. One recommendation was that the 
parent and child be notified of the existence 
v of the records at the time of graduation and 
Informed that they would be destroyed only 
upon request of the parent or child. An- 
other commenter suggested that records be 
maintained, but that parents be given the 
option to have them destroyed. 
* Response.' The requirement has been re- 
vised to permit the parents to request that 
the information be destroyed and to require 
the public agency to Inform the parents of 
the destruction option and their right to 
have the records- destroyed upon request. 
The notice would normally be given at the 
time a child graduates or otherwise leaves 
the agerfcy. The purpose of the destruction 
option Is to Insure that nonessential records 
about a child's behavior, performance, and 
abilities, which may possibly by st'gmatlzlng 
and are highly personal, are not kept after 
they are no longer needed for educational 
purposes. Destruction of these records is the 
best protection against Improper or unau- 
thorised disclosures. However, the handi- 
capped child or his or her parent* may need 
certain records for other purposes (such as 
proof of ellgibfllty for benefits). 

Comment' Commenters asked that notice 
be given to a child who has reached the age 
of majority. 

Response: No change has been made. Sec- 
tion 121a.574 requires the State educational 
agency to have policies and procedures re- 
garding children's privacy rights. Where 
education records are maintained by an 
agency covered under the Family Educa- 
tional Rights and Privacy Act, ttfese rights 
must Include transfer of the rights of par- 
ents to the child when he or she reaches 18 
or the postsecondary education level. 

Other Changes:>The regulations have been 
revised to make It clear that the records cov- 
ered under this Act are the same as the type 
of records covered under the Family Educa- 
tional Rights and Privacy Act. Consistency 
in coverage is necessary to avoid undue ad- 
ministrative burdens on public agencies cov- 
ered by both laws. 

Onricc or Education Procedures 

General: The requirements in these sec- 
tions largely repeated the statute. Perhaps 



for this reason, few comments were received 
on the Office of Education. procedures. 

WAIVE* OF REQUIREMENT REGARDING SUrTLZ- 
lUOCriHO AND SUPPLANTING WITH PART • 

fundi <f iaia.»tt) 

Comment' A commenter ^requested that 
the special study to determine If a waiver of 
the requirement should be granted Include 
a review of whether grievance procedures 
are operational. Other commenters disa- 
greed on ttvs need for this *tudy. 

Response: A requirement has been added 
to have the study cover the adequacy of the 
State's due process procedures, as this is an 
Important part' of Insuring that grievances 
arc heard and to determine If parents and 
other parties are satisfied with the adequa- 
cy of the State's programs for handicapped 
children. 

WITHHOLDING PAYMENTS (§ I3ia,lt0) 

Comment' Commenters asked for defini- 
tions of "substantial compliahcc",and "fail- 
ure to comply." Commenters also urged that 
the Office of Education, the Office for Civil 
Rights, and Departmental audit officials' 
apply the same criteria. * 

Response No change has been made. The 
Office of Education believes these terms'' 
will have to be defined on a case-by-case 
basis. . ' 

The Office of Education and the Office 
for Civil Rights Will coordinate and cooper- 
'ate In enforcing requirements under this 
Part and Part 84 (the regulations for section 
504 of the Rehabilitation Act of 1973X where 
Identical requirements are Involved. The 
Office of Education will make every effort 
to insure that auditing of flclals understand , 
and apply any crlterfa .used by program offi- 
cials. 

Suspart F— State Administration 

This subpart has been expanded with re- 
quirements set out under the major head- 
ings: State Educational Agency Responslbll- 
* Itles. Use of Funds, "and State Advisory 
, Panel. ■ . 

'StateJSduoational Agency 
k&sconki8ii.itiks . 

Provisions on SMUe educational agency re- 
sponsibilities have been redrafted (and relo- 
cated from proposed section 121a.34) In re- 
sponse to comments, to better summarize 
general administrative and supervisory re- 
sponsibilities In section 612(6) and other sec- 
tions of the Act. A section on complaint pro- 
cedures, which was Included in previous reg- 
ulations for Part B (prior section l£la.l4) 
and Inadvertently not Included In the pro- 
posed regulations has been added. 

Comment: Commenters requested addi- 
tion of a new section on State educational 
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agencies' responsibilities for monitoring 
evaluation, and enforcement activities to 
insure compliance throughout the State 
with the requirements of this part. The 
commenters made specific suggestions for 
Implementing such a section, including col- 
lection of data, conduct of on»slte visits, 
audit of fund utilization, comparison of 
written Individualized education programs 
with programs actually provided, meetinfs 
with parents and parent groups, public 
hearings, development of detailed criteria 
(or evaluating program quality and effec- 
tiveness, and detailed procedures for enforc- 
ing requirements against noncomplylng 
agencies. 

Response: A new section has been added 
to require each State educational agency to 
develop procedures and specific timelines 
for monitoring and evaluating public agen- 
cies involved in the education of handi- 
capped children. These are minimal require- 
ments. Adoption of the other suggestions 
made by the commenters is encouraged but 
not required. 

ALLOWABLE COSTS (§ 12 1 a.C2 1 ) 

Comment: A number of commenters re- 
quested that the limitation on State admin* 
Lstratlve funds be raised and that provisions 
be added to allow local educational agencies 
to use funds for administrative co-ts. 

Response: No ehangc has been .nade on 
t|ie State limit as It is a statutory limitation. 

Comment; , Commenters requested that 
the regulations require each State educa- 
tional agency to use Its funds for specific 
purposes. One recommendation was that 
ten percent of the administrative funds be 
used to train persons In local communities 
to assist and represent parents and to pre- 
pare and disseminate to parents information 
about their rights under these regulations. 
Another was that they br used to dissemi- 
nate Instructional material. 

Response; No change has been made. The 
Office of Education does not believe it is ap- 
propriate to dictate to States how to use 
their limited administrative funds. 

State Advisory Panel 

ESTABLISHMENT (§ 12ia.650) 

Comment: One rommcnter recommended 
that local panels be required. 

Response: No change has been madi. The 
statute only requires a State advisory panel. 
A State may, of course, decide to establish 
loral panels. 

MlMttt.HSMll' (§ I2ia.fa5t) 

Commc7it: A substantial number of com- 
menters requested additions to the list of 
representatives to be included on the panclf^ 
including professional groups, legal advoca- 
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cy groups, and employees of State and local 
agencies. Some commenters recommended 
that handicapped individuals or their par- 
ents make up specific percentages of the 
panel. 

Response: A provision ha* been added to 
make It clear that a State may expand the 
advisory panel to Include additional persons 
In the groups listed (which are statutory) 
and representatives of the other groups. 
The Office of Education docs not believe it 
is appropriate to prescribe specific percent- 
ages, as the States should have some discre- 
tion to determine the proper mix of repre- 
sentatives. A comment has been added to In- 
dicate factors a State may consider In deter- 
mining balanced membership of the panel. 

ADVISORY FUNCTIONS AND ADVISORY PANEL 
PROCEDURES (§5 121R:«*2-l2ia.«33) 

Comment' Commenters recommended 
that the regulations indicate that the Panel 
must comment publicly on the State annual 
program plan as well as on any rules and 
regulations regarding education of handi- 
capped children, review annual evaluations, 
and act as ombudspcrsons to hear com- 
plaints. 

Response; A change has been made to re- 
quire the panel to comment on the annual 
program plan. The annual program Pl*p*3 
an extremely Important document an^rthls 
addition makes it clear that the advisory 
panel must be involved in reviewing It The 
other recommendations arc legitimate activ- 
ities but not ones the Federal government 
believes should be required by thes^e regula- 
tions at this time. 

Comment' Commenters requested that 
the regulations "provide that panel members 
be reimbursed for reasonable and necessary 
expenses for attending meetings and per- 
forming duties. 

Response: This change lias been made. It 
Is reasonable to require reimbursement for 
expenses so that persons will be able to par- 
ticipate without financial sacrifice. 

Subpart G— Allocations or Funds; Reports 

ALLOCATIONS 

This major section of Subpart G Is entire- 
ly statutory; therefore, there are no- com- 
ments of substance on which to respond. 

REPORTS— ANNUAL REPORT OF CHILDREN SERVED 
(§§ I2ia.750-12ia.754) 

The following comments were received re 
Harding the annual report by the States of 
the number of children receiving special 
education and related services. This report 
is the basis for each State's allocation of 
funds under Part B, and serves as a mecha- 
nism for the Commissioner to meet some of 
his reporting requirements to Congress 
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under section 618 of the Act. Some com- 
menlers recommended changes that would 
require amendment of the Act. These have 
not been summarized except where further 
explanation seemed to be useful. 

AMOUNT or INFORMATION REQUIRED IN THE 
REPORT 

Comment: Commenlers varied In their 
views on what Information should be Includ- 
ed In the report. It was suggested that addi- 
tional Information be collected for compli- 
ance purposes. Objections were made to the 
requirement for reporting information by 
disability category, and for reporting the 0- 
2 year old population. On the other hand, 
some commenlers recommended that addi- 
tional categories be added to the report, 
particularly for deaf-blind children and for 
multlhandicapped children. 

Response: Two categories of handicapped 
children have been added to the report-one 
for multlhandicapped children and one for 
deaf-bHnd children. These terms are defined 
in section 12U.5 of Subpart A. No other 
changes have been made on the amount of 
Information to be reported. 

The additional categories should help to 
insure that no handicapped child is counted 
more than once; since the States will not 
have to decide In which of two or more dis. 
ability categories to "ounl a multlhandi- 
capped child. The changes conform to exist- 
ing reporting requirements used by the 
States. 

The annual report of children served Is 
not a compliance document. It Is only used 
to determine each Stale's allocation and to 
assist the Commissioner In meeting his re- 
porting requirements to the Congress under 
section 618. Under section 611 of the Act. al- 
locations are based on the number of handi- 
capped children in each State receiving spc- 
rial education and related services. Compli- 
ance with requirements such as "least re- 
strictive environment" will be *ichlev .1 
through other mechanisms. Including the 
Slate's annual program plan, the local edu- 
cational agency's application, and monitor- 
ing by the State educational agency and the 
Office of Education. 

As explained in the preamble to the pro- 
hosed rules published in the Federal Regis- 
tir on September 8. 1976. the report- re- 
quirements are Lhv minimum needed by the 
Commissioner to carry out the Act. (See 41 
PR 378li) While the Commissioner Is con- 
cerned about the possible harmful effects of 
• labeling" children, the Act requires that 
lhc Commissioner report a substantial 
amount of information, to Congress by dis- 
ability category For this reason, and for the 
other reasons staled in the September 8. 
11*76. Federal Register, there appears to be 
no workable alternative to retraining the 
e.Uegones in the Slates' annual reports. The 
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various disability categories, as well as the 
requirements to use them In the Commis- 
sioner's reports to the Congress, are statu- 
tory. 

Who May Be Counted 

Comment: Commenlers disagreed as to 
whether handicapped children should be 
counted If their special education is paid for 
solely from private sources or solely from 
Federal funds (such as children living on 
military bases). Some thought that only 
publicly-funded special education should 
qualify, while others argue that since all 
children have a right to a free appropriate 
public education the source of funding 
(other than the parent) should not matter. 

Ri wonsc: Section 121a.753 has been 
amended to provide that handicapped chil- 
dren (Including such children in Head Start 
or other preschool programs) max be count- 
ed only If they (1) arc enrolled- In a school 
or program which Is operated or supported 
by a public agency, and (2) receive special 
education that meets State .standards. 

A Slate may not.count a child whose spe- 
cial education is.paid solely by the Federal 
government, unless the child Is In one of the 
age groups 3-5 or 18-21. and there are no 
local or Stale funds fcvallvblc for nonhandi- 
capped children In that age group. 

Children funded solely by Federal govern 
ment would Include Indian childicn whose 
special education is paid for solely by the 
Federal government, as well as children on 
military bases whose education Is paid for 
solely with Federal funds. This rule Is con- 
sistent with the requirement thai a free ap« 
proprlate public education FAPE) be made 
available by the State to each handicapped 
child. PnrcnU? ar" not required lo lake ad- 
vantage of FAPE. If they choose lo educate 
their child outside of the public school 
system, even though FAPE is available, the 
State has discharged its responsibility How- 
ever, by the srftnc token, the child should 
not be counted by the slate for its allocation 
If the child Is not being provided special 
education at public expense. The same rea- 
soning applies lo Indian children and other 
children who receive their specl.il education 
from the Federal government The rule 
should serve as an encouragement to Stales 
to provide services to all handicapped chil- 
dren, however, since any child provided spe- 
cial education from State or local funds may 
be counted. 

Comment; Two other provisions in the 
regulations were objected to b\ com- 
menlers. The first of these provided thai 
handicapped, children "enrolled" in schools 
lo receive special education could be count 
ed as receiving special education. These 
commenlers felt that enrollment did not 
guarantee actual receipt of services. The 
second provision stated, in essence, that a 
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under section 618 of the Act. Some com- 
menters recommended changes that would 
require amendment of the Act. These have 
not been summarized except where further 
explanation seemed to be useful. 

AMOUNT OF INFORMATION REQUIRED IN THE 
RETORT 

Comment Commenters varied in their 
views on what information should be includ- 
ed in the report. It was suggested that addi- 
tional Information be collected for compll- 
ance purposes. Objections were made to the 
requirement for reporting information by 
disability category, arid for reporting the 0- 
2 year old population. On the other hand, 
some commenters recommended that addl- 
tional categories be added to the report, 
particularly for deaf-blind children and for 
multihandlcapped children. 

Response: Two categories of handicapped 
children have been added to the report— one 
for mulMhandicapped children and one for 
deaf-blind children. These terms are defined 
in section 121a.5 of Subpart A. No other 
changes have been made on the amount of 
information to be reported. 

The additional categories should help to 
insure that no handicapped child Is counted 
more than once, since the States will not 
have to decide in which of two or more dls- 
ability categories to count a multihandl- 
capped child. The changes conform to exist* 
ing reporting requirements used by the 
States. 

The annual report ot children served is 
not a compliance document. It is only used 
to determine each State's allocation and to 
assist the Commissioner in meeting bis re- 
porting requirements to thcCongress under 
section 618. Under section 611 of the Act. al- 
locations arc based on the number of handi- 
capped children in each State receiving spe- 
rial education and related services. Compli- 
ance with requirements such as "least re- 
strictive environment" will be achieved 
through other mechanisms. Including the 
State's annual program plan, the local edu- 
cational agency's application* and monitor- 
ing by the State educational agency and the 
Of i ice of Education. 

As explained In the preamble to the pro- 
posed rules published In the Federal Regis- 
ter on September 8. 1976. the report re- 
quirements are tin' minimum needed by the 
Commissioner to carry out the Act. (See 41 
PR 37814.) While the Commissioner Is con- 
cerned about the possible harmful effects of 

•labeling" children. .the Act requires that 
the Commissioner report a substantial 
amount of information, to Congress by dis- 
ability cateKory. For this reason, and for the 
other reasons stated in the September 8. 
1976. Federal Register, there appears to be 
no workable alternative to retraining the 
categories In the States' annual reports. The 



various disability categories* as well as the 
requirements to use them in the Commis- 
sioner's reports to the Congress* are statu- 
tory. 

Who May Be Counted 

Comment,' Commcntert disagreed as to 
whether handicapped children should be 
counted If their special education Is paid for 
solely from private sources or solely from 
Federal funds (such as children living on 
military bases). Some thought that only 
publicly-funded special education should 
qualify, while others argue that since all 
children have a right to a free appropriate 
public education the source of funding 
(other than the parent) should not matter 

Response: Section 12la/753 has been 
amended to provide that handicapped chil- 
dren (Including such children in Head Start 
or other preschool programs) may be count- 
ed only if they (1) arc enrolled in i school 
or program which is operated or supported 
by a public agency, ard (2) receive special 
education that meets State standards. 

A State may not count a child whose spe- 
cial education Is paid solely by the Federal 
government, unless the child Is In one of the 
age groups 3-5 or 18-21. and there are no 
local or State funds available for nonhandl* 
capped children In that age group. 

Children funded solely by^Federal govern- 
ment would Include Indian childicn whose 
special education is paid for solely by the 
Federal government, as well as children on 
military bases whose education is paid for 
solely with Federal funds. This rule is con- 
sistent with the requirement that u free ap- 
propriate public education !FAPE) be made 
available by the State to each handicapped 
child. Parents are not required to take ad- 
vantage of FAPK. If they choose to educate 
their child outside of the public school 
.system, even though FAPE is available, the 
State has discharged its responsibility. How- 
ever, by the same token, the child should 
not be counted by the state for its allocation 
if the child Is not being provided special 
education at public expense. The same rea- 
soning applies to Indian children and other 
children who receive their special education 
from the Federal government. The rule 
should serve as an encouragement to States 
to provide services to all handicapped chil- 
dren, however, since any child provided spe- 
cial education from State or local funds may 
be counted. 

Comment: Two other provisions In the 
regulations were objected to by com- 
menters. The first of these provided that 
handicapped children "enrolled" In schools 
to receive special education could be count- 
ed as receiving special education. These 
commenters felt that enrollment did not 
guarantee actual receipt of services. The 
second provision stated, in essence, that a 
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child who receives special education may be 
counted, but not a child who receives only 
"related services." This was viewed as an 
overty restrictive reading of the Act. 

Rcsponsv: No change has been made In 
the regulations. While no system is perfect, 
enrollment Is a legitimate way of determin- 
ing the number of handicapped children re- 
ceiving special education on October 1 and 
on February I, the two dates on which the 
Act requires the count of children served. It 
would not be practical to make an actual 
head count of children In classrooms and 
other facilities where services are provided. 

With respect to children who only receive 
•related services." this Is governed by statu- 
tory language. "Related services" are only 
those "required to assist a handicapped 
child to benefit from special education." 
(Seetlon 602(17) of the Act.) If a child does 
not need special education, there^can be no 
"related services." as that term Is defined In 
the Act. However, section 121a.l4 permits a 
State to define certain services as "special 
education," if those services are -specially 
designed Instruction to meet the unique 
needs of a handicapped child." (This Is 
taken from the definition of "special educa« 
tlon" In section 602(16) df the Act.) 

REALLOCATION OF LOCAL EDUCATIONAL AGENCY 
FUNDS(§ t2»a.70S) 

Comment' Commenters requested criteria 
be added for when funds may be reallocat* 
ed. 

Response. No criteria have been added as 
determinations will be made on a case-by* 
case basis. 

142 PR 42476. Am. 23. 1977. as amended at 
42 FH.65084. Dec 29, 1977) 



Appendix H-Inokx to Part 121a 

ADMINISTRATION 

See" Monitoring. 

Annual program plan requircmentsr- 

§3l21a.ll2. 121a 134: 121a.138: »21a.l41. 

121a 142. l'2la. 145 
Certification of State authority-! 12U.112 . 
Direct Service by State educational 

agency— §l21a.360. 
Local application requirement* §§121a.228: 

12U.23 >: I21a.240. 
t,ocal eduction agency definition- § 12la.8. 
State administration— Subpart P. 

ADVISORY PANEL (STATE) 

Annual program plan requirement— 
§ 121a.l47. 

General requirements- 55 l'Jla.650 I21a.653. 



ALLOCATIONS 

Annual prorram plan condition of assist- 
ance-} 121a.U0. 
Application by local agency condition of as- 

«lstance-f 12U.180. 
Consolidated applications— f 12U.191. 
Count of children— See Reports. 
Interior Department for Indian children— 

} 12U.709. 
Local agency allocation— See Reports. 

Formula-It J21a.705-121a.707. 

Reallocation-! 12U.708. 

Use by the SUte-f 12U.350. 
Outlying areas-f 12U.710. 
Recovery for mlsclasslffed children— 

512U.141. 
State allocation: 

Formula-!! I21a.701-121a.703: 12U.705- 
12U.709. 

Hold harmless $ 12U.704. 

Use for administration—!! 121a.620- 
121a.62l. 
Use of— See other headings. 
Withholding— See: Hearings. 

From the local agency—! 121a. 194. 

From the State- $* i2ia.3D0-12la.593. 

ANNUAL PROGRAM FLAN 

Approval: disapproval—! 12U113. 
Certifications-! 12U.U2. 
Condition of assistance to State-! 121a.H0. 
Contents-!! 12U.1U; 12U.U2: 12U.120- 

12U.151. 
Effective period—! 12U.114. 
General requirements-!! 121a.tl0-121n.114. 
Public participation— See: Public Partlclpa* 

tlon. 

Submission by State-! 121a.H0. 

APPLICABILITY OP REGULATIONS-! 12ia.2 
APPLICATION BY LOCAL AGENCY 

Annual program plan requirement— 
! 12U.144. 

Approval or disapproval by State education- 
al agency !! 12U.193: 12U.360. 

Second priority children— amendment of ap. 
plication-! 12U.324. 

Submission by local agency- ! 121a. 180. 

Condition of assistance to local agency— 
! 12U.180. 

Consolidated application-!! 12U.190- 

12U.192. 
Content-!! 121a.220-121a.240. 
Excess costs— See: Excess Costs. 
Public participation— See Public Particlpa 

tlon. 

AUDITS 

See. Monitoring. 

COMPLAINTS 

State educational agency procedures- 
512U.602. 
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See: Hearings. 

COMPARABLE StRVlCtS ,$ 

Local application requirement-! 12U.231. 

CONSENT 

Defined-! 121a.500. 
Disclosure of information—! 121a.571. 
Initial placement-f 121a.504(b). 
Placement status during a proccedlng- 
1 121&.513. 

Preplacement evaluation of child— 
§ 12ia.504(b). 

CONFIDENTIALITY OF INFORMATION 

Annual program plan requlrement- 

§ 12U.12&. 
Definitions-! 12U.560. 
General requirements-!! 121a.560-121a.572. 
Local application requirements-! 121a.221. 

CONSOLIDATED APPLICATIONS 

See: Application of local agency. 

COUNT OF CHILDREN 

Annual report of children served- 

H121a.750-121a.754. 
Allocations: 

State entitlement-!! 121a.701-121a.702. 

Local educational agency entitlement— 
!l21a.707. 
Outlying areas entitlements-! 121a.710. 

DEFINITIONS— §§ 1 2 1 a.4- 1 2 »a.l 5 

due process 

See: Confidentiality of Information. 
Evaluation. 
Hearings. 
Notice. 

Procedures for parents and children— 
|§ 121a.500-121a.514. 

, ' EDUCATION 

See: Wee Appropriate Public Education. 
Pull Educational Opportunity Goal. 
Individualized Education Program. 
Personnel Development. 
Physical Education. 
Special Education. 
Related Services. 

EVALUATION 

Advisory panel function— 5 121a.652. 
Annual program plan requirements— 

§§ 121a.l28; 121a.l33: 121a.l46. 
Education programs-! 121a.t46. 
Handicapped children. 

Consent required for-! 121a.504. 

Defined-! 121a.500. 

Hearings-See: Hearings. 

Independent educational evaluation— 
§121a.503. 

information on achievement—! 121a.232. 



Notice required-!! 121a.504-121a.505. 

Protcctlon-S! 12U.129, 12U.133, 
12U.221. 121a.530-121a.534. 

State responsibility-! 12U.128. 
Hearing aids-! 121a,303. 
Individualized education programs— 

!l21a.H6\ 
Personnel development—! 12U.386. 
Private school children service needs— 

5I2U.453. 

State educational agency activltles- 

!f 12U.146; 12U.C01. 
Training— See: Personnel development, this 

heading. 

EXCESS COSTS 

Generally-!! 121a.182-121a.186. 
Local application requirement—! I21a.229. 
Not applicable to State educational 
aRcncy-! fi 12la.380 

free appropriate public education 

See: Individualized Education Programs. 

Related Services. 

Special Education. 

Time Limits and Timetables. 
Annual program plan requirements 

!! I21a.121-121a.122. 
Defined ~§121a.4. 

Generally-!! 121a.300-121a.303; l?la.307. 
Initiation or change— See: Notice. 
State practice exception-! 121a.300. 
State use of local agency's allocation— 

§ 12U.360. 
Priorities -!§ 12la.320-121a.324. 



Annual program plan requlremenU— 

§§12la.l23 I21a.l26. 
General requirements-!! 121a.304-121a.306. 
Ix)cal application requirements— 

§§?2la.222 121a.223. 

HANDICAPPED CHILDREN 

Defined-! 121a.5. 
Rights 

See: Confidentiality of Information. 
Due Process. 
Evaluation. 

Free Appropriate Public Education. 
Hearing. 

Identification. Location. Evaluation. 
Individualized Education Program. 
Least Restrictive Environment. 
Notice. 

Private School Children. 
Special Education. 
Relatod Services. 

II EA KINGS 

Disapproval of annual program plan-- 
§ 121a.U3. 

Disapproval of local application—! 12U.194. 
Office of Education procedures- 
§! I2la.580-i2la,593. 



FULL EDUCATIONAL OPPORTUNITY GOAL 
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Parents and children: 
Identification, evaluation, placement— 

H121a.506-121a.514. 
Confidentiality of Information— 
Hl2U.568-121a.570. 
Public hearings before adopting annual pro- 
gram plan-!! 121a.2S0-121a.284. 
Withholding payments from a State— 
§ 12U.590. 

IDENTIFICATION, LOCATION, EVALUATION 

See: Evaluations. 

Annual program plan requirement— 
§ 121a. 128. 

Local application requirement-! 121a.220. 
Private school children— § 12U.453. 

INDIAN CHILDREN 

Application from Secretary of Interior— 

§§ 121a.280-121a.263. 
Count— § 12U.753. 

Payments to Secretary of Interior— 
! 121a.709. 

INDIVIDUALIZED EDUCATION f ROC RAM 

Accountability-! 12U.349. 

Annual program plan requirement— 

§121a.l30. 
Content-! 12U.348. 
Defined-! 12U.340. 
Effective dates-! 12U.342. 
First priority children-! 121a.322. 
Free appropriate public education deflni* 

tlon-| 12U.4. 
General requirements-!! 12U.340-12U.349. 
Least restrictive environment—! 121a. 552. 
Local application requirement-! 121a.235. 
Meetings-!! 121a.343-121a.345. 
Parent participation-! 12U.344. 
Placement-!! 12U.533; 12U.552. 
Private school children-!! 12U.347- 

12U.248; 12U.401. 
Reevaluatlon-! 12U.534. 

LEAST RESTRICTIVE ENVIRONMENT 

Annual program plan requirement— 
!121a.l32. 

General requirements-!! 121a.550-121a.5S8. 
Local application requirement-! 12la-227. 
Nature and location of State servlces- 
!i21a.381. 

Nonacademlc services and settings— 

H12U.308; 121a.553. 
Physical education-! 12U.307. 
Placement decisions-!! 12U.513; 121a.533. 
Program options—! 121a.305. 

matching — ! i3ia.au 

MONITORING 

Annual program Plan requlrcments- 
§! 121a.l28(b)(5); 121a.l30(b)(2); 12U.135. 

Auditing count of children served- 
§121*754. 

Confidentiality of lnformat'on-! 121a.575. 



Identification. location, evaluation - 

! 121a. 128(b)(5). 
Individualized education programs- 

!121a.l3<Kb)(2). 
Least restrictive environment—! 12U.556. 
Private school children-! 121a. 402(a). 
SUte educational agency responsibllity- 

!121a.801. 

NONDISCRIMINATION 

Annual program requirement—! 121a.l50. 
Evaluation materials and procedures- 
! 12U.530. 

Local application requirement—! 12U.239. 
Nonacademic services— ! 12U.30G. 
Private school children-! 121a.458. 
Program options-! 121a.305. 
Testing materials and procedures- 
!121a.530. 

NOTICE 

Confidentiality of Information-!! 12U.561. 
12U.573. 

IndlviduallEed education program meeting- 
T2U.345. 

Initiation or change of Identification, evalu- 
atlon. placement, or free appropriate* 
public education-!! 121a.504-12la.505. 

Notice of opportunity for a hearing— See: 
Hearings. 

Notice of procedural safeguards-! 12U.505. 
Public notice of withholding paymenU- 
!121a.592. 

PERSONNEL DEVELOPMENT 

Annual program plan requirement- 
!121a.l39. 

Comprehensive system of personnel devel- 
opment— !! 12 la.380-121a.387. 

Included . In State support servlces- 
!121a.370. 

Least restrictive environment—! 12U.555. 
Local application reaulrement-! 12U.224. 
Personnel needs-H 12U.128: 12U.223. 
Preservlce training-! 121*321. 
Trained personnel for evaluation materia 

als-! 121a,532. 
Training regarding confidentiality of Info* 

matlon— !12U.$72. 
Use of Part B funds for tralnlng- 

!! 12U.321. 12U.322. 

PHYSICAL EDUCATION 

Included in special education—! 121a.l4. 
Required-! 121a.307. 

PLACEMENTS 

See: Evaluation. 

Least Restrictive Environment. 
Private schools. 

PRIORITIES 

See: Evaluation. 

Identification. Location, Evaluation. 
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Annual program plan requirement— 

H2U.127. 
Definition*: 

First priority children-! 121a.320<a). 

Second priority children-f 12U.320<b). 
General requirements-!! 121a.320-12la.324. 
Local application requirement— f 12U.225. 
Slate direct and support services— 

§ 121a. 370. 

PRIVATE SCHOOL CHILDREN 

i 

Annual program plan requirement— 
IUla.140. 

Confidentiality of Information— § 121a.560. 
Cost of residential placement-! 12U.302. 
Handicapped children placed or referred by 

public agencies— ff 121a.400-121a.403. 
Handicapped children not placed or referred 

by public agencies-!! 121a.450-121a.460. 
Individualized education program— 

!f 121a.347-121a.348. 
Least restrictive environment—! 12U.554. 
Part B applicability to private schools — 

!121a.2. 
Physical education-! 12U.307. 

PROCEDURAL SAFEGUARDS 

See. Complaints. 
Consent. 
Hearings. 
Notice. 

Surrogate Parents. 
Annual program plan requirements— 

§5 12U.131: 12U.136. 
Local application requirement—! 12U.237. 

PUlUC PARTICIPATION 

See: Hearings. 

Annual program plan requirements- 
|§ 121R.120: 121a.l37; 121c.280-121a.284. 

Local application requirements— !! 121a.226: 
12U.234. 

Secretary of Interior application- 
! 12U.261. 

Statr advisory panel-!! 121a.850-121a.654. 

RECORDS 

See: Confidentiality of Information. 
Annual program plan requirement— 

! 121a.l43. 
Comparable services-! 121a.231. 
Count of children served-! 121a.754. 
Excess costs-! 12la.l83. 
Individualized education programs— 

! 121a. 130. 

Local application requirement—! 12U.233. 
Parents may examine— !! 12U.502: 12U.562. 
Parents not participating in meetings— 
§ l'Jla.345. 

KKI.ATM) SKKVH'KK 

See Free Appropriate Public Education 
Individualized Education Program. 
Defined-! 121a.l3. 



REPORTS 

Annual report of children served 

55 121a.750-121a.754. 
Local application requirements-!! 12U.232: 

121R.233. 
State advisory panel-! 121a.652. 

SPECIAL EDUCATION 

See: Free Appropriate Public Education. 

Individualized Education Program. 
Defined-! 12U.14. 

STATS ADVISORY PANEL 

Annual program plan requirement— 
5 121 a. 147. 

Ceneral requirements-!! 121a.650-121a.653. 

STATE DIRECT AND SUPPORT SERVICES 

AnnuM program plan requirement- 
§ 121ft. 51. 

General requirements-!! 121a.360-121a.372. 

SUPPLANTING 

Applicability to State educational agency- 
§ 12U.372. 

Local application requirement-! 121a.230. 
Private .schools-! 12U.460. 
Waiver of requirement—! 12la.589. 

SURROGATE PARENTS 

Definition of parent-! 121a.l0. 
Duty of public agency to assign—! 12U.514. 
Responsibilities-! 121R.514. 
Selection-! 121a.514. 

TESTING 

See. Evaluation 

TIME LIMITS AND TIMETABLES 

Annual program plan effective period— 
! 121a. 114. 

Evaluation of educational programs 
!121a.l46. 

Free appropriate public education— 
!!121a.l22: 121a.30O. 

Pull educational opportunity goal- 
s' 121a.l25; 121a.222. 

Hearing decisions-!! 12U.512; 12U.583. 

Individualized education programs - 
!!121a,342: 121a.343. 

Public participation in the annual program 
plan-! 121a.280-121a.284. 

Revaluation— ! 121a.534. 

Report of children served-! 121a.750- 
121K.754. 

.State monitoring of public- agencies - 
§l2la.601. 

Stntv re view of hearing decision ! 12 la.fi 12 

rUAtNlWG 

Sec: Personnel Development, 
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frf Itr I — Offl€« •! f **•! ion 

Annual program plan requirement— 

|l21aJ27. 
Definitions: 

flrtt priority children-f 121a.320(a). 

Second priorUy children-*, 121a.320(b). 
Otntn\ requirements-!! l21a.320-12U.324. 
Locil application requirement—! 12U.225. 
#ttt direct and support services- 

| lJla.370. 

PR IV ATI SCHOOL CHILDREN 

Annual program plan requirement— 
1 12HU140. 

Confidentiality of Information-} 12U.560. 
Cost of residential placement-*. 12U.302. 
Handicapped children placed or referred by 

public agencles-H I21a.400-121a.403. 
Handicapped children not placed or referred 

by public Mcnclei-M 121a.450-12la.480. 
individualized education program— 

|f 12la.347-121a.348. 
Lewt restrictive environment— 1 121a.S54. 
pgrt B applicability to private schools— 

f 12U.2. 
physical education-l 12U.307. 

PROCEDURAL SAFEGUARDS 

gee: Complaints. 
Consent. " 
Hearings. 
Notice. 

Surrogate Parents. 
Annual program plan requirements— 

H12U.131; 12U.136. 
Local application requirement-} 12la.237. 

rut LIC PARTICIPATION 

See Hearings. 

Annual program plan requirements- 
§f 121a.l20; 12U.137: 121a.280-121a.284. 

Local application requirements- 5§ 121a.226: 
12U.234. 

Secretary of Interior application— 
|121a.261. 

State advisory panel-§§ 121a.650-121a!654. 

RECORDS 

See: Confidentiality of Information. 
Annual program plan requirement— 

f 12U.143. 
Comparable services— 5 12U.231. 
Count of children served— § 121a.754. 
Excess costs— 5 121a. 183. 
Individualized education programs— 

f 12U.130. 

Local application requirement— § 121a.233. 
Parents may examine-!! 121a.502: 121a.562. 
parents not participating In incetings- 
§121a.34S. 

RELATED SERVICES 

See Free Appropriate Public Education. 

Individualized Education Program 
Dcfin«M 12U.13. 



REPORTS 



Annual report of children served— 

95121a.750-121a.754. 
Local application requirements-!! 12U.232: 

12U.233. 
State advisory panel— $ 12U.652. 

SPECIAL EDUCATION 

See: Free Appropriate Public Education. 

Individualized Education Program. 
Defined-! 121a.l4. 

STATE ADVISORY PANEL 

Annual program plan rcqulrcmcnt- 
! 121a.l47. 

General requirement-!! 121a.650-121a.Q53. 

STATE DIRECT AND SUPPORT SERVICES 

Annual program plan requirement— 
$121a.51. 

General requirements-!! 121a.360-121a.372. 

SUPPLANTING 

Applicability to State educational agency- 
! 12U.372. 

Local application requirement—! 121a.230. 
Private .schools—! 121a.460. 
Waiver of requiiement— ! 12U.589. 

SURROGATE PARENTS 

Definition of parent— § 121a.l0. 
Duty of public agency to assign-! 12U.514. 
Responsibilities-! 12U.514. 
Selection-^ 12U.514. 



TESTING 



Sec: Evaluation. 



TIME LIMITS AND TIMETABLES 

Annual program plan effective period- 
!121a.U4. 

Evaluation of educational programs— 
!l2fa.H6. 

Free appropriate public cducatlon- 

!!l21a.l22: 121a.300. 
Full educational opportunity goal- 

H121a.l25: 121a.222. 
Hearing decisions-!! 12U.512: 121a.583. 
Individualized education programs— 

!! 121a.342: 12U.343. 
Public participation In the annual program 

plan-! 121a.280-121a.284. 
devaluation— ! 121a.534. 
Report of children served-! I21a.750 

121a.754. 

State monitoring of public agencies- 

!121a.601. * 
State review of hearing decision—! 121a 512. 

TRAINING 

See- Personnel Development. 
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USE of f ART • FUNDS 

Allocation formulas: 
Consolidated applicatlons-5! 121a.l90- 
12U.191. 

Entitlements-fl 12la.70O-12la.710. 
Annual protram plan requirements— 

H 12U.148; 121a44*. 
Department of the Interior (Indian chil- 
dren)-} 121a.262. 
* Kxcess costs-ff 12la.182~121a.l86. 
Local application requirement— f 12U.238. 
State and local educational agencies: 
Free appropriate public education— 

}| 121a.30l-121a.302. 
Pull educational opportunity foal— 

} 121a.304(b). 
Prlorltles-55121a.320-121a.324. 
Private school chi!drenH§ 121&.450- 
121a.4G0. 
State educational agencies: 
Allowable costs— 5 121a.621. 
Federal funds for State administration— 

1 121a.620. 
Matchln«-5121a.371. 
State advisory panel - § 121a.652. 
Use of local allocation for direct services— 

|| 121a.360-12la.3Gl. 
Use of Slate educational agency allocation 
for direct and support services— 
5 12U.370. 

Supplantlng-f§ 121a230; lpla.372; 
121a.589. 

Training— Sec* Personnel Development. 

PART 121b— REGIONAL RESOURCE 
CENTERS 

Subpart A— Gtneral 

Src. 

121D.1 Scope. 
121b. 2 Purpose. 
I21b.3 Definition. 
121b. 4 Eligible parties. 

Subpart 1— Service* and Activities 

121b. 10 Need and capability 
I21b.ll Services. 
121b. 12 Location of centers. 
121b. 13 Evaluation and dissemination. 
121b.l4 Coordinating office for regional re- 
source centers. 
121b. 15 Parental participation. 
121b 16 '.Auxiliary activities. 

AiiTlumiTY See. 621. l'uh U 91 230. 84 
Slut 181 (20 U.S.C. 1421). unless otherwise 
noted. 

Source* 40 FR 7413. Feb. 20. 1975, unless 
tiht-rwise noted 



Subpart A — Gtnarol 

§121b.l Scope. 

<a) This part applies to project* as- 
sisted under section 621 of the Act. 

(b) Assistance provided under this 
part Is subject to applicable provisions 
contained in Subchapter A of this 
chapter (relating to fiscal, administra- 
tive, property management, and other 
matters) and Part 121 of this chapter. 

(20 U.S.C. 1421) 

§121b.2 Purpose. 

Payment of Federal funds under this 
part may be made to assist eligible 
parties in the establishment and oper- 
ation of regional centers which will de- 
velop and apply the best methods of 
appraising the special educational 
needs of handicapped children re- 
ferred to them and will provide other 
services to assist in meeting such 
needs. 

(20U.S.C. 1421(a)) 

§ 121b.3 Definition. 

As used in this part: "Educational 
program" means a curriculum pre- 
scribed for a handicapped child, de- 
signed to meet the needs of that child 
as determined through testing and 
other methods of educational evalua- 
tion. The term includes: 

(a) Long-range plans which-general- 
ize the sequence and content of educa- 
tional experiences a child should have, 
over a period of years, through various 
schools, clinics, tutorial programs, 
and/or other kinds of broad units of 
teaching/learning situations; 

(b) Short-range plans which general- 
ize the sequence and content of educa- 
tional experiences a child should have 
for the next few months, school year, 
or several years; and 

(c) Plans for the immediate future 
which detail specific sets of teaching 
strategies, prescribed skill-building ac- 
tivities, or other specific curricular ac- 
tivities a chifd should have for the 
next few days, weeks, or month. 

(20U.S.C. 1421) 
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TECHNICAL AMENDMENTS TO P-L. 94-142 REGULATIONS, 
46 FEDgRAL REGISTER 3865 (January 16, 1981) 
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Federal Register / Vol 48, No. 11 / Friday, January 16, 1981 / Rules and Regulations^ 



DEPARTMENT OF EDUCATION 
34CFflP«rt300 

Assistance to States for Education of 
Handicapped Children % 

agency: Department of Education. 
ACTION: Technical-amendment: Final 
rule. i _ 

summary: The Secretary issues this 
regulation to make changes in the ^ 
definition of "handicapped children" 
under Part B of the Education of the 
Handicapped Act. as amended. 

(1) The reference to "autistic" children 
' is deloted from the disability category 
"seriously emotionally disturbed" under 
the definition of "handicapped 
children": and 

(2) A reference to "autistic" children 
is added under the disability category 
"other health impaired" under the 
definition of -'handicapped children". 
eFFtcnvi date: These regulations are 
expected to take effect 45 days after 
they are transmitted to Congress. They 
are transmitted to Congress scleral 
days before they are published in the 
Federal Register. The effective date is 
changed by statute if Congress takes 
certain adjournments. If you want to 
know the effective date of these 
regulations, call or write the Department 
of Education contact person. 

FOR RJRTHiR INFORMATION CONTACT: 

Mrs. Beverly E. Brightly. U.S. 
Department of Education. Office of 
Special Education and Rehabilitative 
Services. Division of Assistance to 
States. 400 Maryland Avenue. S.W 
(Room 4932, Donohoe Building). 
Washington. D,C. 20202. Telephony 
(202) 472-7921. 

SUPFU MENTARY INFORMATION: The 

proposed rules which included the 
definition of "handicapped children" for 
the purposes of Part B of the Education 
of the Handicapped AcU as amended by 
Pub. L 94-142, were published 
December 30. 1976 {41 FR 58966). The 
final regulations wero published August 
23. 1977 (42 FR 42474). 

Congress did not address autism in 
developing the statute. When the 
implementing regulations were 
published in 1977, autism was placed 
under the category of "seriously 
emotionally disturbed", based upon 
knowledge available to the agency at 
that time. V/e now conclude that this 
original classification of autistic 
children is inappropriate because not all 
autistic children are seriously 
emotionally disturbed. The technicul 
amendment to the regulations reflects 
our expanded knowledge of autism 



gained through our contracts with and 
knowledge provided by the National 
Society for Autistic Children (NSAC), 
the National Institute for Neurological 
and Communicative Disorders and 
Stroke (NINCDS). and others who have • 
sought to bring to our attention current 
thinking in the field of autism. The 
Secretary does not expect this change to 
affect the number of handicapped 
children identified as autistic, but only 
the manner or category in which autistic 
children will be reported. 

Since this amendment does not 
represent a substantive change in the 
regulations, the Secretuiy has 
determined, in accordance with 5 U.S.C. 
553. that public participation in the , 
rulemaking process is unnecessary. 

Dated: January It. 1981. 
Shirley M. Hufstedltr. 
Secretary of Education, 
(Catalog of Federal Domtitic Astistanct 
N'umbcr 84.027: Education of Handicapped 
Children. Part B) 

(The Education of the Handicapped Act, a* 
amended (20 U.S.C 1401 *t seq.)) 

The Secretary amends Part 300 of 
Title 34 of the Code of Federal 
Regulations by revising I 300.5(b)(7) and 
(b)(8)(H) to read as follows: 

§ 300.5 Handicapped children. 
• • * 

(b) # * * 

(7) "Other health Impaired" means (i) 
having an autistic condition which is 
manifested by severe communication 
and other developmental and 
educational problems! or (ii) having 
limited strength, vitality or alertness, 
due to chronic or acute health problem* 
such as a heart condition, tuberculosis, 
rhematic fever, nephritis, asthma, sickle 
cell anemia, hemophilia, epilepsy, lead 
poisoning, leukemia, or diabetes, which 
adversely affects a child's educational 
performance. 

(8) "Seriously emotionally disturbed" 
is defined as follows: 

* • • * • 

(ii) The term includes children who 
are schizophrenic The term does not 
include children who are socially 
maladjusted. Unless it is determined that 
they arc seriously emotionally 
disturbed. 

JfH Doc tl-ltt? Fil«d WMI; *.« »m| 
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SECTION §504 OF THE REHABILITATION ACT OF 1973 
29 U.S.C. § 794 
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ERiC . 



GENERAL PROVISIONS 



§ 701. rongre*wlonitl declaration of imrpoee 

The purpose of thltt chapter It to develop and Implement, through re- 
search, training, services, and the guarantee of equal opportunity, com- 
prehensive and coordlnaled programs of vocational rehabilitation f ajd 
Independent living. , 

As amended Pub L. 95-602; Title I. | 122(a)(1)* Nov. 6. 1978. 92 Stat. 
2984. 



. § 704. Nondiscrimination under federal grant* and program*; prom- 
ulgation of rule* mid rvffiilatlona 

No otherwise Quallfle<l handicapped Individual In the United States, as 
defined' In section 70fi(7) of this title, shall, solely by reason of hit* 
handicap, be excluded from the parliclpatloit In, bo denled'the benefits of. 
or be subjected to discrimination under any program or activity receiving 
Federal financial asslslance or under any program or activity conducted 
by any Executive agency or by the United States Postal Service. The 
head of each such agency shall promulgate such regulations as may be 
necessary to carry out the amendments' <o this section made by the Re- 
habilitation, Comprehensive Services, and Develop .iental Disabilities Act 
of 1978. Copies of any proposed regulation shall be submitted, to appro- 
priate authorising committees of I he Congress, and such regulation may 
lake effect no earlier than the thirtieth day after tly dfcte on, which 
such regulation Is ao submitted to such committees. 

As amended Pub.L. 95-602. Title I. If 119. 122(d)(2). Nov. 6. 1978. 
•92 Stat. 2982. 2987. 

8 704s. nemcdlea and attorney fee* 

(a) (1) The remedies, procedures; and rights set forth In section 717 
of the Civil Rights , Act of J964, Including the application of sections 
706(f) through 705(k), shall be available, with respect to any complaint 
under section 791 of this title, to -any employee or applicant for employ- 
ment aggrieved by the final disposition of such complaint, or by the failure 
t£ take final action on such complaint. In fashioning an equitable or 
affirmative action remedy under such section, a court may take into 

.account the reasonableneas of the cost of any necessary work place accom- 
modation, and the availability of alternatives therefor or other appro- 
priate relief In order to achieve an equitable and appropriate remedy. 

(2) The remedies, procedures, and rights set forth In title V! of the 
Civil Rights Act of 1364 shall be available to any person aggrieved by 
any act or failure to act by any recipient of Federal assistance or Federal 
provider of such assistance under section 794 of this title. 

(b) In any action or proceeding to enforce or charge a violation of a 
provision of this subchapter, the court, In its discretion, may allow the 
prevailing p/rly, olher than the United Slates, a reasonable attorney's 
fee as paftirt the^costs. 

Pub.L. 93-112, TWe V, f 505, as added Pub.L. 95-602, Title I. I 120, 
Nov. 6. 1978. 92 Stat. 2982. c 

Kofrrear+a In Teat. Sect Inn* 717 and to Motion 2O00d «t neif. of Title 42, The 
TtWlf) through of the Civil Highta l'uhlle Hfnith and' Welfare. . . ,, Hw% 

Art »f I*M. referred to tn *uh*ec. CaMl). I^UlatW* Hlaury. Kor i£Khd»ttve 
are clftaalfleri to aeotlona V00Oe-l« ami history and purno*e of Pub.L. 0£e02, 
i!000e-3(f> throuRh <k> of Title 42. The 1078 V.H.Coda Cong- and Adm.Ncws, n. 
l'ulillc Health and Welfare, reapeettvely. 7S12. 

TUIi. VI of the Civil Rla;htii Act of IWM. 
referred to In aubsec. (a) (2), ts classified 
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FINAL REGULATIONS UNDER §504 OF THE REHABILITATION ACT 
45 C.F.R. Part 84* 
and 

45 C.F.R. Parts 80 and 81 



*With the organization of the new U.S. Department of Education, 
All regulations concerning education have been recodified. These 
regulationr now appear at 34 C.F.R. Parts 104 (formerly part 84) 
and' 100 -anc 101 (formerly parts 80 and 81, respectively,). See 
45 FEDERAL REGISTER 77368 (November 21, 1980). 



App. B-14|; 5(j 



Subpart F— Htolth, Wtlfart, end Social 
Sarvictt 



PART 84-NONDISCRIMINATION ON 
THE BASIS OF HANDICAP IN PRO- 
GRAMS AND ACTIVITIES RECEIV- 
. iNG OR BENEFITING FROM FEDER- 
AL FINANCIAL ASSISTANCE 

Subpart A— -Gtncral Proviiioni 

Sec 

84 1 Purpose. 

84.2 Application 

84.3 Definitions 

84 4 Discriminate prohibited 
84 5 Assurances required. 
84.6 Remedial action, voluntary action, 
and self-evaluation 

84 7 Designation of responsible employee 

and adoption of grievance procedures. 
84 8 Notice. 

84.9 Administrative requirements for small 
recipients. 

84 10 El feet of state or local law or other 
requirements and effect of employment 
opportunities. 

Subpart I— Emptoymtnt Practices 

84 11 Discrimination prohibited. 
84 12 Reasonable accommodation. 
84 13 Employment criteria. 
84 14 Preemployment inquiries. 
84 15-84.20 (Reserved) 

Subpart C— Program AcctstibilHy 

84 21 Discrimination prohibited. 
84 22 Existing facilities 
84 23 New construction. 
84.24-84 30 [Reserved) 

Sybport D— Prttchool, Eltmtntary, and 
Stcondary Education 

84 31 Application of this subpart. 

84 32 Location and notification 

84 33 Free appropriate public education. 

84.34 Educational setting. 

84 35 Evaluation and placement. 

84 36 Procedural safcKuards. 

84.37 Nonacademic services. 

84.38 Preschool and adult education pro- 
grams. 

84.39 Private education programs. 
84 40 [Reserved) 

Subpart E— PaiHtcondary Education 

84 4 1 Application of this subpart 
84.42 . Admissions and recruitment. 
84 43 Treatment of students, general. 
84.44 Academic adjustments. 
84 45 Housing 

84.46 Financial and employment assistance 

to students. 
84 47 Nonacademic services 
84 48-84.50 [Reserved) 



84.51 Application of this subpart. 

84.52 Health, welfare, and other social 
services. 

84 53 Drug and alcohol addicts 
84.54 Education o. institutionalized per- 
sons. 

84 55-84.60 (Reserved) 

Subpart G— Pracodurci 

84 61 Procedures. • 
84.62 84 99 (Reserved! 

Appendix A— Analysis of Final 
Regulation 

Appendix B— Guidelines for Eliminating 
Discrimination and Denial or Services 
on the Basis of Race. Color. National 
Origin. Sex, and Handicap in Vocational 
Education Programs 

Authority: Sec. 504. Rehabilitation Act 
of 1973. Pub. L. 93-112. 87 Stat 394 (29 
USC 794). sec. 111(a), Rehabilitation Act 
Amendments of 1974. Pub. L. 93-516. 88 
Stat. 1619 (29 U.S.C. 706); sec. 606. Educa- 
tion of the Handicapped Act (20 U.S.C. 
1405). as amended by Pub. U 94-142. 89 
Stat 795* sec. 321. Comprehensive Alcohol 
Abuse and Alcoholism Prevention. Treat- 
ment, and Rehabilitation Act of 1970. 84 
Stat. 182 (42 U.S.C. 4581). as amended; sec. 
407 Drug Abuse Office and Treatment Act 
of 1972, 86 Stat. 78 (21 U.S.C. 1174). as 
amended 

Source: 42 PR 22677. May 4. 1977. unless 
otherwise noted. 

Subpart A — Gtntrdl Provisions 

§ M.l Purpose. 

The purpose of this part is to effec- 
tuate section 504 of the Rehabilitation 
Act of 1973. which is designed to elimi- 
nate discrimination on the basis of 
handicap in any program or activity 
receiving Federal financial assistance. 

§ 81.2 Application. 

This part applies to each recipient of 
Federal financial assistance from the 
Department of Health. Education, and 
Welfare and to each program or activi- 
ty that receives or benefits from such 
assistance. 

§84.3 Definitions. 
As used fn this part, the term: 

(a) "The Act" means the Rehabilita- 
tion Act of 1973. Pub. L. 93-112. as 
amended by the Rehabilitation Act 
Amendments of 1974. Pub. L. 93-516. 
29 U.S.C. 794. 

(b) "Section 504" means section 504 
of the Act. 

(c) "Education of the Handicapped 
Act** means that statute as amended 
by the Education for all Handicapped 
Children Act of 1975. Pub. L, 94-142. 
20 U,S.C. 1401 etseq. 
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§84.3 

u») Department ' means the De 
p.irtment of Health, fcducalion. and 
Welfare 

<<o Director means the Director of 
tlie Office for Civil Rights of the De 
partment 

(f) ' Recipient * means any state or 
its political subdivision, any instru- 
mentality^ a fctate or its political sub- 
division, any public or private agency, 
institution. . organization, or other 
entity, or any person to which Federal 
financial assistance is extend* d direct- 
ly or through another recipient. In- 
cluding any successor, assignee, or 
transferee of a recipient, but exclud 
mg the ultimate beneficiary of the as- 
sistance 

(g) Applicant for assistance" means 
one who submits an application, re 
quest, or plan required to be approved 
b> a Department official or by a re- 
cipient as a condition to becoming a 
recipient 

(h) "Federal financial assistance" 
means any ftrunt. loan, contract (other 
than a procurement contract or a con 
tract of Insurance or guaranty), or any 
other arrangement b> which the De 
partment provides or otherwise makers 
available assistance in the form of 

( 1 > Funds. 

i2) Services of Federal personnel, or 

(3) Kea! and personal 'property or 
any Interest In or use of such proper- 
ty, including 

id Transfers or leases of .such prop- 
erty for less than fair market value or 
for reduced consideration, and 

(u) Proceeds from a subsequent 
transfer or lease of such property if 
the Federal share of its fair market 
value »s not returned to the Federal 
Government 

ii> Facility" mtans all or any por 
lion of buildings, structures, equip- 
ment, roads, walks, parking lots, or 
other real or personal property or in 
lerest in such property 

ij) "Handicapped person' (1) 

Handicapped persons' means any 
person who d> has a physical or 
mental impairment which substanti.il 
lv limits one or more major life activi 
ties, (in has a record of such an »m 
pairment. or (in) is regarded as having 
such an impairment 

(2) As used in paragraph (j)(l) of 
this section, the phrase 



Title 45— Public Welfare 

(i) 'Physical or menial impairment" 
meansMA) any physiological disorder 
or condition, cosmetic disfigurement, 
or anatomical loss affecting one or 
more of the following body systems 
neurological: musculoskeletal; special 
sense organs, respiratory, including 
speech organs, cardiovascular, repro- 
ductive, digestive. genitourinary, 
hemic and lymphatic, skm. and endo- 
crine: or (B) any mental or psychologi- 
cal disorder, such as mental retarda 
lion, organic brain syndrome, emotion 
al or mental illness, and specific learn 
ing disabilities 

"Major life activities" means 
functions such as caring for ones self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working 

(iii) "Has a record of such an impair 
ment" means has a history of, or has 
been misclassified as having, a mental 
or physical impairment that substan- 
tially limits one or more major life ac 
tivlties. 

(lv) "Is regarded as having an im- 
pairment" means (A) has a physical or 
mental impairment that does not sub 
stantially limit major life activities but 
that is treated by a recioient as consti- 
tuting such a limitation: <B> has a 
physical or mental Impairment that 
substantially limits major life activi- 
ties only as a result of the attitudes of 
others toward such impairment, or (C> 
has none of the impairments defined 
in paragraph (j)(2)(i) of this section 
but Is treated by a recipient as having 
such an impairment 

(k) "Qualified handicapped person" 
means 

(1) With respect to empu nt, a 
handicapped person who. with reason- 
able accommodation, can perform the 
essential functions of the job in ques 
tion: 

(2) With respect to publir preschool 
elementary, secondary or adult educa 
tional services, a handicappped person 
(i) of an age during which nonhandl 
capped persons are provided such serv- 
ices. (U) of any age during which it is 
mandatorv under state law to provide 
such services to handicapped persons, 
or din to whom $ state is required to 
provide a free appropriate public edu 
cation under § 612 of the Education of 
the Handicapped Act. and 
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(3) With respect to postsecondary 
and vocational education services, a 
handicapped person who meets the 
academic and technical standards req- 
uisite to admission or participation in 
the recipient's education program or 
activity: 

<4) With respect to other services, a 
handicapped person who meets the es- 
sential eligibility requirements for the 
receipt of such services. 

(1) "Handicap" means any condition 
or characteristic that renders a person 
a handicapped person as defined In 
paragraph (j) of this section. 

§ 84.4 Discrimination prohibited. 

(a) General No qualified handi- 
capped person shall, on the basis of 
handicap, be excluded from participa- 
tion in. be denied the benefits of, or 
otherwise be subjected to discrimina- 
tion under an^program or actlvitiy 
which receivesor'beneftts frpm Feder- 
al financial assistance. 

(b) Discriminatory actions prohibit- 
ed. (1) A recipient, in providing any 
aid, benefit, or service, may not, direct- 
ly or through contractual, licensing, or 
other arrangements, on the basis of 
handicap. 

(i) Deny a qualified handicapped 
person the opportunity to participate 
in or benefit from the aid. benefit, or 
service: 

(ii) Afford a qualified handicapped 
person an opportunity to narticipate 
in or benefit from the aid. benefit, or 
service that is not equal to that afford- 
ed others. 

(iii) Provide a qualified handicapped 
person with an aid. benefit, or service 
that is not as effective as that pro- 
vided to others. 

(lv) Provide different or separate 
aid. benefits, or services to handi- 
capped persons or to any class of 
handicapped persons ' unless such 
action is necessary to provide qualified 
handicapped persons with aid. bene- 
fits, or services that are as effective as 
those provided to others, 

(V) Aid or perpetuate discrimination 
against a qualified handicapped 
person by providing significant assist- 
ance to an agency, organization, or 
person that discriminates on the basis 
of handicap in providing any aid. bene- 



fit, or service to beneficiaries of the re- 
cipients program. 

(vi) Deny a qualified handicapped 
person the opportunity to participate 
as a member of planning or advisory 
boards: or 

(vil) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any- right, privilege, advantage, or 
opportunity enjoyed by others receiv- 
ing an aid. benefit, or service. 

(2) For purposes ofvthis part. aids, 
benefits, and services, to be equally ef- 
fective, are not required to produce 
the identical result or level of achieve- 
ment for handicapped and nonhandl- 
capped persons, but must afford 
handicapped persons equal opportuni- 
ty to obtain the same result, to gain 
the same benefit, or to reach the same 
level of achievement, In the most inte- 
grated setting appropriate to the per- 
son's needs. 

(3) Despite the existence of separate 
or different programs or.activities pro- 
vided in accordance with this part, a 
recipient may not deny a qualified 
handicapped person the opportunity 
to participate In such programs or ac- 
tivities that are not separate or differ- 
ent. 

(4) A recipient may^not. directly or 
through contractual or other arrange- 
ments, utilize criteria or methods of 
administration (i) that have the effect 
of subjecting qualified handicapped 
persons to discrimination on the basis 
of handicap. <ii) that have the purpose 
or effect of defeating or substantially 
impairing accomplishment of the ob- 
jectives of the recipient's program 
with respect to handicapped persons, 
or (Iii) that perpetuate the discrimina- 
tion of another recipient If both recipi- 
ents are subject to common adminis- 
trative control or are agencies of the 
same State. 

(5) In determining the site or loca- 
tion of a facility, an applicant for as- 
sistance or a recipient may not make 
selections (I) that have the effect of 
excluding handicapped persons from, 
denying them the benefits of. or oth- 
erwise subjecting them to discrimina- 
tion under any program or activity 
that receives or benefits from Fedenal 
financial assistance or (ii) that have 
the purpose or effect of defeating or 
substantially impairing the aceom- 
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phshment of the objectives of the pro 
gram or actmiy with respect to handi* 
capped person* 

(6) As used in this section, the aid. 
benefit, or service provided under a 
program or activity receiving or bene* 
filing from Federal financial assist- 
ance includes any aid. benefit, or serv 
ice provided in or through a facility 
that has been constructed, expanded, 
altered, leased or rented, or otherwise 
acquired, in whole or in part, with 
Federal financial assistance 

<c) Pro<jrai7\s limited by Federal law. 
The exclusion of nonhandicapped per- 
sons from the benefits of a program 
limited by Federal statute or executive 
order to handicapped persons or the 
exclusion of a specific class of handi- 
capped persons from a program limit- 
ed by Federal statute or executive 
order to a different class of handi- 
capped persons is not prohibited by 
this Part 

§ Hi 5 Avilir«inte» required 

<a> A*surunee* An applicant for Fed 
eral financial assistance for a program 
or activity to which this part applies 
shall submit an assurance, on a form 
specified by the Director, that the pro- 
gram will be operated in compliance 
with this part An applicant may In- 
corporate these assurances by refer- 
ence in subsequent applications to the 
Department 

(b) Duration of obligation (1) In the 
case of Federal financial assistance ex 
tended in the form of real property or 
to provide real property or structures 
on the property, the assurance will ob 
hgate the recipient or. in the case of a 
subsequent transfer, the transferee, 
for the period during which the real 
property or structures are used for the 
purpose for which Federftt financial 
assistance is extended or for another 
purpose involving the provision of sim 
ilar services or benefits 

<2> In the case of Federal financial 
assistance extended to provide person- 
al property, the assurance will obligate 
the recipient for the period during 
which it retains ownership or posses- 
sion of the property 

(3) In all other cases the assurance 
will obligate the recipient for the 
period during which Federal financial 
assistance is extended 
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(c) Covenants <1> Where Federal fi 
nancial assistance is provided in the 
form of real property cr interest in 
the property from the Department, 
the instrument effecting or recording 
this transfer shall contain a covenant 
running with the land to assure non- 
discrimination for the period during 
which the real property is used for a 
purpose for which the Federal finan- 
cial assistance is extended or for an- 
other purpose involving the provision 
of similar Services or benefits. 

(2) Where no transfer of property is 
involved but property is purchased or 
improved with Federal financial assist- 
ance, the recipient shall agree to in- 
clude the covenant described in para- 
graph (b)(2) of this section in the in- 
strument effecting or recording any 
subsequent transfer of the property 

(3) Where Federal financial assist 
ance is provided in the form of real 
property or interest in the property 
from the Department, the covenant 
shall also include a condition coupled 
with a right to be reserved by the De 
partment to revert title to the proper- 
ty in the event of a breach of the cov- 
enant If a transferee of real property 
proposes to mortgage or otherwise en- 
cumber the real property as security 
for financing construction of new. or 
improvement of existing, facilities on 
the property for the purposes for 
which the property was transferred, 
the Director may. upon request of the 
transferee and if necessary to accom- 
plish such financing and upon such 
conditions as he or she deems appro- 
priate, agree to forbear the exercise of 
such right to revert title for so long as 
the lien of such mortgage or other en- 
cumbrance remains effective, ^ 

i 

§84.6 Remedial attion. voluntary action, 
and self-evaluation. 

(a) Remedial action (1) If the Direc- 
tor finds that a recipient has discnmi 
nated against persons on the basis of 
handicap in violation of section 504 or 
this part, the recipient shall take such 
remedial action as the Director deems 
necessary to overcome the effects of 
the discrimination 

(2) Where a recipient is found to 
have discriminated against persons on 
the basis of handicap in violation of 
section 504 or this part and where an- 



9 

ERIC 



151 



Subtitle A— Deportment of Health, Education, and Welfare 



§84.8 



other recipient exercises control over 
the recipient that has discriminated, 
the Director, where appropriate, may 
require either or both recipients to 
lake remedial action 

(3) The Director may. where neces« 
sary to overcome the effects of dis- 
crimination in violation of section 504 
or this part, require a recipient to take 
remedial action (i) with respect to 
handicapped persons who are no 
longer participants in the recipient's 
program but who were participants in 
the program when such discrimination 
occurred or di) with respect to handi- 
capped persons who would have been 
participants in the program had the 
discrimination not occurred. 

(b) Voluntary action. A recipient 
may take steps, in addition to any 
action that Is required by this part, to 
overcome the effects of conditions 
that resulted in limited participation 
in the recipient's program or activity 
by qualified handicapped persons. 

(c) Self evaluation. (1) A recipient 
shall, within one year of the effective, 
date of this part: 

(1) Evaluate, with the assistance of 
interested persons, including handi- 
capped persons or organizations repre- 
senting handicapped persons, its cur« 
rent policies and practices and the ef- 
fects thereof that do not or maj not 
meet the requirements of this part: 

(ii) Modify, after consultation with 
interested persons. Including handi- 
capped perspns or organizations repre- 
senting handicapped persons, any poll- 
cies and practices that do not meet the 
requirements of this part, and 

(hi) Take, after consultation with in- 
terestcd persons, including handi- 
capped persons or organizations repre- 
senting handicapped persons, appro- 
priate remedial steps to eliminate the 
effects of any discrimination that rc« 
suited from adherence to these poll* 
cies and practices. 

(2) A recipient that employs fiftceen 
or more persons shall, for at least 
three years following completion of 
the evaluation required under para- 
graph (c)(1) of this section, maintain 
on file, make available for public in- 
spection, and provide to the Directoi 
upon request (i) a list of the interest- 
ed persons consulted (n) a description 
of areas examined and any problems 



identified, and (in) a description of 
any modifications made and of any re- 
medial steps taken, 

§M.7 Designation of responsible employ- 
ee and adoption of grievance proce* 
dure*. 

(a) Designation of responsible em- 
ployee A recipient that employs fif- 
teen or more persons shall designate 
at least one person to coordinate its ef- 
forts to comply with this part. 

(b) Adoption of grievance proce- 
dures. A recipient that employs fifteen 
or more persons shall adopt grievance 
procedures that incorporate appropri- 
ate due process standards and that 
provide for the prompt and equitable 
resolution of complaints alleging any 
action prohibited by this part. Such 
procedures need not be established 
with respect to complaints from appll* 
cants for employment or from appli- 
cants for admission to postsecondary 
educational institutions. 

§84.8 Notice. 

(a) A recipient that employs fifteen 
or more persons shall take appropriate 
Initial and continuing steps to notify 
participants, beneficiaries, applica- 
tions, and employees, including those 
with impaired vision or hearing, and 
unions or professional organizations 
holding collective bargaining or pro- 
fessional agreements with the recipi- 
ent that It does not discriminate on 
the bails of handicap in violation of 
section 504 and this part. The notifica- 
tion shall state, where appropriate, 
that the recipient does not discrimi- 
nate in admission or access to. or 
treatment or employment In. its pro* 
grams and activities. The notification 
shall also include an identification of 
the responsible employee designated 
pursuant to $ 84.7(a). A recipient shall 
make the initial notification required 
by this paragraph within 90 days of 
the effective date of this part. Meth- 
ods of initial and continuing notifica- 
tion may include the posting of no- 
tices, publication in newspapers and 
magazines, placement of notices in re- 
cipients' publication, and distribution 
of memoranda or other written com- 
munications. 

(b) If a recipient publishes or uses 
recruitment materials or publications 
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containing general information that it 
makes available to participants, bene 
ficiarirs, applicants, or employees, it 
shall include in those materials or 
publications a statement of the policy 
described in paragraph (a) of this sec- 
tion A recipient may meet the re- 
quirement of this paragraph either by 
including appropriate inserts in exist- 
ing materials and publications or by 
revising and reprinting the materials 
and publications. 

J 84.9 Administrative requirement* for 
#m*\\ recipient*. 
The Director may require any recipi- 
ent with fewer than fifteen employees, 
or any class of such recipients, to 
comply with H84.7 and 84.8. in whole 
or in part, when ihe Director finds a 
violation of this part or finds that 
such compliance will not significantly 
impair the ability of the recipient or 
class of recipients to provide benefits 
or services. 

§84.10 Effect of state or local law or 
other requirements and effect of em* 
ploy me nt opportunities. 

(a) The obligation to comply with 
this part is not obviated or alleviated 
by the existence of any state or local 
law or other requirement that, on the 
basis of handicap, imposes prohibi 
tions or limits upon the eligibility of 
qualified handicapped persons to re 
ceive services or to practice any occu- 
pation or profession. 

(b) The obligation to comply, with 
this part is not obviated or alleviated 
because employment opportunities in 
any occupation or profession are or 
may be more limited for handicapped 
persons than for nonhandicapped per 
sons. 

Subpart B— Employment Practical 

§84.11 Discrimination prohibited. 

(a) General (1) No qualified handi- 
capped person shall, on the basis of 
handicap, be subjected to discrimina- 
tion in employment under any pro- 
gram or activity to which this part ap- 
piies 

(2) A recipient that receives assist- 
ance under the Education of the 
Handicapped Act shall take positive 
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steps to employ and advance in em- 
ployment qualified handicapped per* 
sons in programs assisted under that 
Act. 

(3) A recipient shall make all deci- 
sions concerning employment under 
any program or activity to which this 
part applies in a manner which en- 
sures that discrimination on the basis 
of handicap does not occur and may 
not limit, segregate, or classify appli- 
cants or employees in any way that ad- 
versely affects their opportunities or 
status because of handicap. 

(4) A recipient may not participate 
in a contractual or other relationship 
that has the effect of subjecting quali- 
fied handicapped applicants or em- 
ployees to discrimination prohibited 
by this subpart. The relationships re- 
ferred to in this subparagraph include 
relationships with employment and re- 
ferral agencies, with labor unions, 
with organizations providing or admin- 
istering fringe benefit to employees 
of the recipient, and with organiza- 
tions providing training and appren- 
ticeship programs. 

(b) Specific acttvtties. The provi- 
sions of this subpart apply to' 

(1) Recruitment, advertising, and 
the processing of applications for em 
ployment; 

(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return 
from layoff.and rehiring; 

(3) Rates of pay or any other form 
of compensation and changes in com- 
pensation. 

(4) Job assignments, job classifica- 
tions, organizational structures, post 
tiun descriptions, lines of progression, 
and seniority lists, 

(5) Leaves of absense. sick leave, or 
any other leave; 

(6) Fringe benefits available by 
virtue of employment* whether or not 
administered by the recipient; 

(7) Selection and financial support 
for training* including apprenticeship* 
professional meetings, conferences, 
and other related activities, and selec- 
tion for leaves of absence to pursue 
training. 

<8) Employer sponsored activities, in- 
cluding social or recreational pro- 
grams, and 
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(9) Any other term, condition, or 
privilege of employment 

(c) A recipient's obligation to comply 
with this subpart is not affected by 
any inconsistent term of any collective 
bargaining agreement to which it is a 
party. 

§ 84,12 Reasonable acenmmodation. 

(a) A recipient shall make reason- 
able accommodation to the known 
physical or mental limitations of an 
otherwise qualified handicapped appli- 
cant or employee unless the recipient 
can demonstrate that the accommoda- 
tion would impose an undue hardship 
on the operation of its program. 

(b) Reasonable accommodation may 
include: <1> making facilities used by 
employees readily accessible to and 
usabe by handicapped persons, and (2) 
job 'restructuring, part-time or modi- 
fied work schedules, acquisition or 
modification of equipment or devices, 
the provision of readers or interpret- 
ers, and other similar actions. 

(c) In determining pursuant to para- 
graph (a) of this section whether an 
^accommodation would impose an 
unoue hardship on the operation of a 
recipient's program, factors to be con- 
sidered include: 

(1) The overall size of the recipient's 
program with respect to number of 
employees, number and type of facili- 
ties, and size of budget; 

(2) The type of the recipient's oper- 
ation, including the composition and 
structure of the recipient's workforce; 
and 

(3) The nature and cost of the ac- 
commodation needed. 

(d) A recipient may not deny any 
employment opportunity to a qualified 
handicapped employee or applicant if 
the basis for the denial is the need to 
make reasonable accommodation to 
the physical or mental limitations of 
the employee or applicant. 

§ 84.13 Employment criteria. 

(a) A recipient may not make use of 
any employment test or other selec* 
tion crUerlon that screens out or tends 
to screen out handicapped persons or 
any class of handicapped persons 
unless: (1) the test ascore or other se- 
lection criterion, as used by the recipi- 
ent, is shown to be Job-related for the 



position in question, and (2) alterna- 
tive Job-related tests or criteria that 
do not screen out or tend to scrren out 
as many handicapped persons are not 
shown by the Director to be available. 

(b) A recipient shall select and ad- 
minister tests concerning employment 
so as best to ensure that, when admin- 
istered to an applicant or employee 
who has a handicap tht impairs sen- 
sory, manual, or speaking skills, the 
test results accurately reflect the ap- 
plicant's or employee's Job skills, apti- 
tude, or whatever other factor the test 
purports to measure, rather than re- 
flecting the applicant's or employee's 
impaired sensory, manual, or speaking 
skills (except where those skills are 
the factors that the test purports to 
measure). 

§S4.M Preemployment inquiries. 

(a) Except as provided in paragraphs 
(b) and <c) of this section, a recipient 
may not conduct a preemployment 
medical examination or may not make 
preemployment inquiry of an appli- 
cant as to whether the applicant is a 
^.r.u.'-apped person or as to the 
nature zt severity of a handicap. A re- 
cipient may. however, make preem- 
ployment inquiry Into an applicant's 
ability to perform Job-related func- 
tions. 

(b) When a recipient is taking reme- 
dial action to correct the effects of 
past discrimination pursuant to § 84.6 
(a), when a recipient is taking volun- 
tary action to overcome the effects of 
conditions that resulted in limited par- 
ticipation In its federally assisted pro- 
gram or activity pursuant to 184.0(b). 
or when a recipient is taking affirma- 
tive action pursuant to section 503 of 
the Act, the recipient may invite appli- 
cants for employment to indicate 
whether and to what extent they are 
handicapped. Provided, That: 

(1) The recipient states clearly on 
any written questionnaire used for 
this purpose or makes clear orally If 
no written questionnaire Is used that 
the information requested is Intended 
for use solely in connection with its re- 
medial action obligations or its volun- 
tary or affirmative action efforts: and 

(2) The recipient states clearly that 
the information is being requested on 
a voluntary basis, that it will be kept 
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confidential as provided in paragraph 
(d) of this section, thai refusal to pro- 
vide tt will not subject the applicant or 
employee to any adverse treatment, 
and that it will be used only in accord- 
ance with this part, 

(c) Nothing in this section shall pro- 
hibit a recipient from conditioning an 
offer of employment on the results of 
a medical examination conducted 
prior to the employee's entrance on 
duty. Provided. That (1) All entering 
employees are subjected to such an ex- 
amination regardless of handicap, and 
(2) the results of such an examination 
are* used only in accordance with the 
requirements of this part. 

(d) Information obtained in accord- 
ance with this section as to the medi- 
cal condition or history of the appli- 
cant shall be collected and maintained 
on separate forms that shall be ac- 
corded confidentiality as medical rec- 
ords, except that; 

(l) Supervisors and managers may 
be informed regarding restrictions on 
the work or duties of handicapped per- 
son* and regarding necessary accom- 
modations: 

<2> First aid and safety personnel 
may be informed, where appropriate, 
if the condition might require emer- 
gency treatment, a^d 

(3) Government ofhcials investigat- 
ing compliance-with the Act shall be 
provided relevant information upon 
request. 

§§84.15-81.20 IResterved] 

Subpart C— Program Accessibility 

$8121 Outrun, .ation prohibit. 

No qualified handicapped person 
shall, because a recipient's facilities 
are inaccessible lo or unusable by 
handicapped persons, be denied the 
benefits of. be excluded from partici- 
pation in. or otherwise be subjected to 
discrimination under any program or 
activity to which tins part applies 

§ 84.22 Kxistinx facilities. 

(a) Program accessibility A recipi- 
ent shall operate each program or ac 
tivity to which this part applies so 
Dial the program or activity, when 
viewed in lU entirety, is readily acces- 
sible to handicapped persons This 



paragraph does not require a recipient 
to make each of its existing facilities 
or every part of a facility accessible to 
and usable by handicapped persons. 

(b) Methods A recipient may comply 
with the requirements of paragraph 
(a) of this section through such means 
as redesign of equipment, reassign- 
ment of classes or other services to ac- 
cessible buildings, assignment of aides 
to beneficiaries, home visits, delivery 
of health, welfare, or other social serv- 
ices at alternate accessible sites, alter- 
ation of existing facilities and con- 
struction of new facilities in conform- 
ance with the requirements of §84.23, 
or any other methods that result in 
making its program or activity accessi- 
ble to handicapped persons. A recipi- 
ent is not required to make structural 
changes in existing facilities where 
other methods are effective in achiev- 
ing compliance with paragraph (a) of 
this section. In choosing among availa- 
ble methods for meeting the require- 
ment of paragraph (a) of this section, 
a recipient shall Hive priority to those 
methods that offer programs and ac- 
tivities to handicapped persons in the 
most integrated setting appropriate 

(c) Small health, welfare, or other 
social service, providers. If a recipient 
with few?r than fifteen employees 
that provides health, welfare, or othei 
social services finds, after consultation 
with a handicapped person seeking its 
services, that there is no method of 
complying with paragraph (a) of this 
section other than making a signifi- 
cant alteration in its existing facilities, 
the recipient may. as an alternative, 
refer the handicapped person to other 
providers of those services that are ac 
cessible 

(d) Tune period A recipient shall 
comply with the requirement of para 
graph (a) of this section withm sixty 
days of the effective date of tins part 
except that where structural changes 
in facilities are necessary, such 
changes shall be made within three 
years of the effective date of this part, 
but th any event as expeditiously as 
possible 

<e> Transition plan In the event 
that structural changes to facilities 
are necessary to meet the requirement 
of paragraph (a) of this section, a re 
eipient shall develop, within six 
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months of the effective date of this 
part, a transition plan setting forth 
the steps necessary to complete such 
changes. The plan shall be developed 
with the assistance' 4 of interested per- 
sons, including handicapped persons 
or organizations representing handi- 
capped persons. A copy of the transi- 
tion plan shall be made available for 
public inspection. The plan shall, at a 
-minimum: 

(1) Identify physical obstacles in the 
recipient's facilities that limit the ac« 
cessibility of its program or activity to 
handicappped persons: 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible: 

(3) Specify the schedule for taking 
the steps necessary to achieve full pro- 
gram accessibility and, if the time 
period of the transition plan is longer 
than one year, identify the steps of 
that will be taken during each year of 
the transition period; and 

(4) Indicate the person responsible 
for implementation of the plan. 

(f) Notice. The recipient shall adopt 
and implement procedures to ensure 
that interested persons. Including per- 
sons with impaired vision or hearing, 
can obtain information as to the exist- 
ence and location of services, activi- 
ties, and facilities fiat are accessible 
to and usuable by handicapped per- 
sons. 

§81.23 New conduction. 

(a) Design and construction. Each 
facility or part of a facility construct- 
ed by, on behalf of. or for the use of a 
recipient shall be designed and con- 
structed in such manner that the fa- 
cility or part of the facility is readily 
accessible to and usable by handi- 
capped persons, if the construction 
was commenced after the effective 
date of this part. 

(b) Alteration. Each facility or part 
of a facility which is altered by. on 
behalf of. or for the use of a recipient 
after the effective date of this part in 
a manner that affects or could affect 
the usability of the facility or part of 
the facility shall, to the maximum 
extent feasible, be altered «.* such 
manner that the altered portion of the 
facility is readily accessible to and 
usable by handicapped persons. 



(c) Amerxcan National Standards /n- 
stitute accessibility standards. Design, 
construction, or alteration of facilities 
in conformance with the "American 
National Standard Specifications for 
Making Buildings and Facilities Acces- 
sible to. and Usable by. the Physically 
Handicapped." published by. the 
American National Standards Insti- 
tute. Inc. (ANSI A117.1-1061 
(R1971)).' which is Incorporated by 
reference in this part, shall constitute 
compliance with paragraphs (a) and 
(b) of this section. Departures from 
particular requirements of those 
standards by the use of other methods 
shall be permitted when it is clearly 
evident that equivalent ^access to the 
facility or part of the facility Is there- 
by provided. 

§5 84.24-S4.30 IReiervedJ 

Subpart D— Preschool, Elamantary, 
and Satondary Education 

§ 84.31 Application of this nubpart 

Subpart D applies to preschool, ele- 
mentary, secondary, and adult educa- 
tion programs and activities that re* 
ceive or benefit from Federal financial 
assistance and to recipients that oper- 
ate, or that receive or benefit from 
Federal financial assistance for the op- 
eration of. such programs or activities. 

§ 84.32 Location and notification. 

A recipient that operates a public 
elementary or secondary education 
program shall annually: 

(a) Undertake to identify and locate 
every qualified handicapped person re* 
siding in the recipient's jurisdiction 
who is not receiving a publie educa- 
tion; and 

(b) Take appropriate steps to notify 
handicapped persons and their par- 
ents or guardians of the recipient's 
duty under this subpart. 

§81.33 Free appropriate public education. 

(a) General. A recipient that oper- 
ates a public elementary or secondary 
education program shall provide a free 
appropriate public education to each 



1 Copies obttinable from American Na 
dona) Standards Institute. Inc. M30 Broad 
way. New York. N Y. 10018 
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qualified handicapped person who is 
in the recipient s jurisdiction, regard- 
less of the nature or severity of the 
person's handicap. 

(b) Appropriate education. (!) . r 
the purpose of this subpart, the provi- 
sion of an appropraite education is the 
provision of regular or special educa- 
tion and related aids and services that 
(i) are designed to meet individual edu» 
catibnal needs of handicapped persons 
as adequately as the needs of nonharv 
dicapped persons are met and <ii> are 
based upon adherence to procedures 
that satisfy the requirements of 
H 84.3*4. 84.35. and 84.36. 

(2) Implementation of an individual- 
ized education program developed in 

. accordance with the Education of the 
Handicapped Act is one means of 
meeting the standard established in 
paragraph (bXlXl) of this sectiou. 

(3) A recipient may place a handi- 
capped person in or refer such person 
to a program other than the one that 
it operates as its means of carrying out 
the requirements of this subpart. If so. 
the recipient remains responsible for 
ensuring that the requirements of this 
subpart are met with respect to any 
handicapped person so placed or re- 
ferred. ~ , 

(O Free educational) General For 
the purpose of this section, the provi- 
sion of a free education is the provi- 
sion of educational and related serv- 
ices without cost to the handicapped 
person or to his or her parents or 
guardian, except for those fees that 
are imposed on non-handicapped per- 
sons or their parents or guardian. It- 
may consist either of the provision of 
free services or, if a recipient places a 
handicapped person in or refers such 
person to a program not operated by 
the recipient as its means of carrying 
out the requirements of this subpart, 
of payment for the costs of the pro- 
gram Funds available from any public 
or private agency may be used to meet 
the requirements of this subpart 
Nothing in this section shall be con- 
strued to relieve an insurer or similar 
third partv from an otherwise valid 
obligation to provide ot pay for serv- 
ices provided to a handicapped person. 

<2) Transportation If a recipient 
places a handicapped person in or 
refers such person to a program not 



operated by the recipient as its means 
of carrying out the requirements of 
this subpart, the recipient shall ensure 
that adequate transportation to and 
from the program is provided at no 
greater cost than would be incurred by 
the person or his or her parents or 
guardian if the person were placed in 
the program operated by the recipient 

(3) Residential placement. If place- 
ment In a public or private residential 
program Is necessary to provide a free 
appropriate public education to a 
handicapped person because of Ins or 
her handicap, the program. Including 
non-medical care and room and board, 
shall be provided at no cost to the 
person or his or her parents or guardi- 
an. 

(4) Placement of handicapped per- 
sons by parents. If a recipient has 
made available, in conformance with 
the requirements of this section and 
§84.34. a free appropriate public edu- 
cation to a handicapped person and 
the person's parents or guardian 
choose to place the person In a private 
school, the recipient is not required to 
pay for the person's education in the 
private school. Disagreements between 
a parent or guardian and a recipient 
regarding whether the recipient has 
made such a program available or oth 
erwlse regarding the question of finan- 
cial responsibility are subject to the 
due process procedures of $ 84.36 

(d) Compliance. A recipient may not 
exclude any qualified handicapped 
person from a public elementary or 
secondary education after the effec- 
tive date of this part A recipient that 
is not. on the effective date of this reg 
ulation. in full compliance with the 
other requirements of the preceding 
paragraphs of this section shall meet 
such requirements at the earliest prac- 
ticable time and in no event later than 
September 1. 1978 

5 KI..II Educational telling 

(a) Academic set tin*) A recipient lo 
which this subpart applies shall etlu 
rate, or shall provide for the education 
of, each qualified handicapped person 
in its jurisdiction with persons who 
are not handicapped to the maximum 
extent appropriate to the needs of the 
handicapped person A recipient shall 
place a handicapped person in the reg 
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ular educational environment operat- 
ed by the recipient unless it Is demon- 
strated by the recipient that the edu- 
cation of the person in the regular en- 
.vironment with the use of supplemen- 
tary aids and services cannot be 
achieved satisfactorily. Whenever a re- 
cipient places a person in a setting 
other than the regular educational en- 
vironment pursuant to this paragraph, 
it shall take Into account the proxim- 
ity of the alternate setting to the per- 
son's home. 

(b) Mmocademic settings. In provid- 
ing or arranging for the provision of 
nonacademlc and extracurricular serv- 
ices and activities, including meals, 
recess periods, and the services and ac- 
tivities set forth in §84.^7(a)(2). a re- 
cipient shall ensure that handicapped 
persons participate with nonhandl. 
capped persons In such activities and 
services to the maximum extent ap- 
propriate to the needs of the handi- 
capped person in question. 

(c) Comparable facilities. If a recipi- 
ent, in compliance with paragraph (a) 
of this secMon. operates a facility that 
is Identifiable as being for handi- 
capped persons, the recipient shall 
ensure that the facility and the serv- 
ices and activities provided therein are 
comparable to the other facilities, 
services, and activities of the recipient. 

§ 84.35 Evaluation tind placement. 

(a) Preplacement evaluation. A re- 
cipient that operates a public elemen- 
tary or secondary education program 
shall conduct an evaluation in accord- 
ance with the requirements of para- 
graph <b> of this section of any person 
who. because of handicap, needs or Is 
belived to need special education or re- 
lated services before taking any action 
with respect to the Initial placement 
of the person in a regular or special 
education program and any subse- 
quent significant change in placement. 

tb) Evaluation procedures. A recipi- 
ent to which this subpart applies shall 
establish standards and procedures for 
the evaluation and placement of per 
sons who. because of handicap, need 
or are believed to need special educa- 
tion or related services which ensure 
that 

( 1 1 Tests and oilier evaluation mate- 
rials have been validated for the spe- 



cific purpose for which they are used 
and are administered by trained per- 
sonnel In conformance with the 
instructions provided by their produc- 
er; 

(2) Tests and other evaluation mate- 
rials Include those tailored to assess 
specific areas of educational need and 
not merely those which are designed 
to provide a single general intelligence 
quotient; and 

(3) Tests are selected and adminis- 
tered so as best to ensure that, when a 
test is administered to a student with 
impaired sensory, manual, or speaking 
skills, the test results accurately re« 
fleet the student's aptitude or achieve- 
Mem level or whatever other factor 
the test purports to measure, rather 
than reflecting the student's Impaired 
sensory, manual, or speaking skills 
(except where those skills arc the fac- 
tors that the test purports to meas* 
ure). , 

(c) Placement procedures. In Inter* 
pretlng evaluation data and In making 
placement decisions, a recipient shall 
(1 ) draw upon information from a vari- 
ety of sources, including aptitude and 
achievement tests, teacher recommen* 
datlons. physical condition, social or 
cultural background, and adaptive be- 
havior. (2) establish procedures to 
ensure that information obtained from 
all such sources Is documented and 
carefully considered. (3) ensure that 
the placement decision Is made by a 
group of persons, including persons 
knowledgeable about the child, the 
meaning of the evaluation data, and 
the placement options, and (4) ensure 
that the placement decision Is made In 
conformlf with § 84.34. 

(d) Reevaluation. A recipient to 
which this section applies shall estab- 
lish procedures, in accordance with 
paragraph <b> of this section, for peri* 
odic reevaluation of students who 
have been provided special education 
and related services. A reevaluation 
procedure consistent with the Educa- 
tion for the Handicapped Act is one 
means of meeting this requirement, 

§ 81.36 Procedural safe*uard*. 

A recipient that operates a public 
elementary or secondary education 
program shall establish and imple- 
ment, with respect to actions regard- 
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mg thi' identification, evaluation, or 
educational placement of persons who. 
because of handicap, need or arc be* 
lleved to need special instruction or re- 
lated services, a .system of procedural 
safeguards that includes not ire. an op 
portunity for the parents or guardian 
of the person to examine relevant rcc 
ords. an impartial hearing wllh oppor- 
tunity for participation by the per- 
son's parents or guardian and repre- 
sentation by counsel, and a review pro 
red u re Compliance with the procedur- 
al- safeguards of section 615 of the 
Fducation of the Handicapped Act is 
one mean* of meeting this require- 
menl. 

§ HI J7 Nun academic Hcrvicc*. 

ta> Genrral U > A recipient to which 
this subpart applies shall provide non- 
acader.uc and extracurricular services 
and activities in such manner as is neC 
essarV to afford handicapped students 
an etmal opportunity for participation 
in such services' and activities. 

<2> Nonacademir and extracurricular 
services and activities may Include 
counseling services, physical recre- 
ational athletics. transportation, 
health services, recreational activities, 
special interest groups or clubs spon- 
sored by the recipients, referrals to 
agencies wluch provide assistance to 
handicapped persons, and employment 
of students, including both employ 
ment by the recipient and assistance 
in" making available outside employ 
ment 

tb> Counseling services. A recipient 
to which IhisMibparl applies that pro^ 
vides personal, academic, or vocational 
counseling. guidance, or placement 
services to its students shall proude 
these services without discrimination 
on the basis of handicap The recipi 
ent shall ensure that qualified handi 
capped students are not counseled 
toward more restrictive career objec* 
lives than are^ nonhandicapped stu- 
dents with similar interests and abill- 

lies , , „ 

<c> Physical education and athletics 
it) !n providing physical education 
course* and athletics and similar pro 
gram, and activities to any of Its stu- 
dents a recipient to which this sub 
part applies may not discriminate on 
the basis of handicap A recipient that 



offers physical education courses or 
that operates or sponsors interscholas- 
tic. club, or intramural athletics shall 
provide to qualified handicapped stu- 
dents an equal opportunity for partici- 
pation in these activities 

(2) A recipient may offer to handi- 
capped students physical education 
and athletic activities that are scpa« 
rale or different from those offered to 
nonhandicapped students only if sepa- 
ration or differentiation is consistent 
with the requirements of $ 84 34 and 
onlv if no qualified handicapped stu- 
dent is denied the opportunity to corn- 
pole for teams or to participate in 
courses that are not .separate or differ* 
ent 

§ HUH l»r«chtK>l and adult education pro- 
gram*. 

A recipient to which this subpart ap- 
plies that operates a preschool educa- 
tion or day care prosram or activity or 
an adult education program or activity 
may not. on the basis of handicap, ex 
elude qualified handicapped* persons 
from the program or activity and shall 
lake into account the needs of r.uch 
persons in determining the aid. bene 
fits, or services to be provided under 
the program or .xtivlty 

§ B4.J9 I'rivule education program*. 

<a> A recipient that operates a pn 
vale elementary or secondary educa 
lion program may not, on the basis of 
handicap, exclude a qualified handi 
capped person from such program if 
the person can. with minor adjust 
menls be provided an appropriate 
education, as defined in | 84 33(bMI>. 
within the recipient's program 

tb) A recipient to which this section 
applies may not charge more for the 
provision of an appropriate education 
to handicapped persons than to non- 
handicapped persons except to the 
extent that any additional charge is 
justified by a substantial increase in 
cost to the recipient 

<c) A recipient to which this section 
applies that operates special education 
piograms shall operate such programs 
in accordance with the provisions of 
H84 35 and 84,36 Each recipient to 
which this section applies is subject to 
the provisions of H84 34. 84 37, and 
84 38. 
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Subpart E — Poststcondary Education 

& HI. 1 1 Application of thin nubpart. 

Subpart K applies to posLsecondary 
education programs and activities, in- 
cluding postsecondary vocational edu- 
cation programs and activities, that re 
celve or benefit from Federal financial 
assistance and to recipients that oper- 
ate, or that receive or benefit from 
Federal financial assistance for the op- 
eration of. such programs or activities. 

§ 81.12 Admlftsiun* and recruitment, 

(a) Genera/. Qualified handicapped 
persons may not. on the basis of 
handicap, be denied admission or be 
subjected to discrimination in admis- 
sion or recruitment by a recipient to 
which this subpart applies. 

(b) /td/niMion*. In administering its 
admission policies, a recipient to 
which this subpart applies: 

(1) May not apply limitations upon 
the number or proportion of handi- 
capped persons who may be admitted; 

(2) May not make use of any lest or 
criterion for admission that has a dis- 
proportionate, adverse effect on 
handicapped persons or any class of 
handicapped persons unless 0) the lest 
or criterion, as used by the recipient, 
has been validated as a predictor of 
success In the cduealion program or 
activity in question and (11) alternate 
tests or criteria that have a less dispro- 
portionate, adverse effect are not 
shown by the Director to be available. 

(3) Shall assure Itself that (I) admis- 
sions tests are selected .and adminis- 
tered so as best to ensure that, when a 
test is administered to an applicant 
who has a handicap that impairs sen- 
sory, manual, or speaking skills, the 
test results accurately reflect the ap. 
pi leant \s aptitude or achievement level 
or whatever other factor the lest pur- 
ports to measure, rather than reflect- 
ing the applicant's impaired sensory, 
manual, or speaking skills (except 
where those skills are the factors that 
the test purports to measure), (ii) ad- 
missions tests that are designed for 
pers is with impaired sensory, 
manual, or speaking skills are offered 
as often and In as timely a manner as 



are other admissions tests; and (iii) ad- 
missions tests arc administered in 
facilities Dial, on the whole, arc acces- 
sible lo handicapped persons; and 

(4) EXcepl as provided in paragraph* 
(c) of this scclion. may nou make 
preadmission inquiry as lo whether an 
applicant for admission is, a handi* 
capped person but. afier admission, 
may make inquiries on a confidential 
basis as lo handicaps that may require 
accommodation. 

(c) Preadmission uwuiry excep/ion. 
When a recipient is laking remedial 
action lo correct the effects of past 
discrimination pursuant lo 184.6(a) or 
when a recipient is laking voluntary 
action to overcome Ihe effects of con- 
dllons that resulted in limited partici- 
pation in its federally assisted pro- 
gram or acllvily pursuant lo 184.6(b). 
the recipient may invite applicants for 
admission lo indicate whether and lo 
what extent they arc handicapped. 
Provided. Thai: 

(1) The recipient stales clearly on 
any written questionnaire used for 
this purpose or makes clear orally If 
no written questionnaire Is used that 
the information requested is intended 
for use solely in connection with Its re- 
medial action obligations or its volun- 
tary action efforts; and 

(2) The recipient stales clearly thai 
the information Is being requested on 
a voluntary basis, that it will be kepi 
confidential, thai refusal lo provide It 
will not subject the applicant lo any 
adverse treatment, and thai it will be 
used only in accordance with this pari. 

(d) Validity studies. For Ihe purpose 
of paragraph (b)(2) of this scclion. a 
recipient may base prediction equa- 
tions on first year grades, but shall 
conduct periodic validity studies 
against the criterion of overall success 
in the education program or acllvily in 
question in order lo monitor the gen- 
eral validity of ihe lest scores. 

§ 84.13 Treatment of »tude nU; general. 

(a) No qualified handlcappod stu- 
dent shall, on the basis of handicap, be 
excluded from participation *\n> be 
denied the benefits of. or otherwise be 
subjected to discrimination under any 
academic, research, occupational train- 
ing, housing, health insurance, coun- 
seling, financial aid. physical educa* 
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Hon. athletic*, recreation, transporla- 
lion. other extracurricular or other 
posesecodary education program or ac- 
tivity to which this subpart applies. 

(b) A recipient to which this subpart 
applies that considers participation by 
students In education programs or ac 
tivilies not operated wholly by the re- 
cipient.as part of. or equivalent to. and 
education program or activity operat- 
ed by the recipient shall assure itself 
thai the other education program or 
activity, as a whole, privldes an equal 
opportunity for the participation of 
qualified handicapped persons. 

(c) A recipient to which this subpart 
applies may not. on the basis of handi- 
cap, exclude any qualified handi- 
capped student from any course, 
course of study, or other Part of its 
education program or activity 

<d> A recipient to which this subpart 
applies shall operate its programs and 
activities in the most integrated set- 
ting appropriate. 

§84 44 Academic adjiutmenla. 

(a) Academic requirements A recipi- 
ent to wmch this subpart applies shall 
make such' modifications to its aca- 
demic requirements as are necessary 
to ensure that such requirements do 
not discriminate or have the effect of 
discriminating, on the basis of handi- 
cap, against a qualified handicapped 
applicant or student Academic re- 
quirements that the recipient can 
demonstrate are essential to the pro- 
gram of instruction being pursued by 
such student or to any directly related 
licensing requirement will not be re- 
garded as discriminatory within the 
meaning of this section. Modifications 
may include changes lr. the length of 
lime permitted for the completion of 
degree requirements, substitution of 
specific courses required for the com- 
pletion of degree requirements, and 
adaptation of the manner In which 
specific courses are conducted. 

(b Other rules. A recipient to which 
this subpart applies may not impose 
upon handicapped students other 
rules, such as the prohibition of tape 
recorders in classrooms or of dog 
guides in campus buildings, that have 
the effect of limiting the participation 
of handicapped students in the recipi- 
ent's education program or activity. 



(O Cowrie ex animations In iUs 
course examinations or other proce- 
dures for evaluating students" aca- 
demic achievement in its program, a 
recipient to which this subpart applies 
shall provide such methods for evalu- 
ating the achievement of students who 
have a handicap that impairs sensory, 
manual, or speaking skills as will best 
ensurenhat the results of the evalua- 
tion represents the student's achieve- 
ment in the course, rather than re- 
flecting the student's impaired senso- 
ry, manual, or speaking skills (except 
where such skills are the factors that 
the test purports to measure). 

(d) Auxiliary aids. (DA recipient to 
which this subpart apples shall take 
such steps as are necessary to ensure 
that no handicapped student Is denied 
the benefits of. excluded from partici- 
pation in, or otherwise subjected to 
discrimination under the education 
program or activity operated by the 
recipient because of the absence of 
educational auxiliary aids for students 
with- impaired sensory, manual, or 
speaking skills. 

(2) Auxiliary aids may include taped 
texts. Interpreters or other effective 
methods of making orally delivered 
materials available to students with 
hearing impairments, readers In librar- 
ies for students with visual impair- 
ments, classroom equipment adapted 
for use by students with manual im- 
pairments, and other similar services 
and actions. Recipients need not pro. 
vide attendants, individually pre- 
scribed devices, readers for personal 
use or study, or other devices or serv 
Ices of a personal nature. 

§84.45 Houning. 

(a) Housing provided by the recipi- 
ent A recipient that provides housing 
to its nouhandlcapped students shall 
provide comparable, convenient, and 
accessible housing to handicapped r tu» 
dents at the same cost as to others. At 
the end of the transition period pro- 
vided for in Subpart C. such housing 
shal) be available In sufficient quanti- 
ty and variety so ths.t the scope of 
handicapped students' choice of living 
accommodations is. as a whole, compa 
rable to that of nonhandlcapped stu 
dents. 
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(b) Other housing. A recipient that 
assists any agency, organization, or 
person in making housing available to 
any of its students shall take such 
action as may be necessary to assure* 
Itself that such housing is, as a whole, 
made available in a manner that does 
not result In discrimination on the j 
basis of handicap. 

§84.46 Kirmncii! and employment aiiist- 
ance to »(udents. 

(a) Provision of financial assistance. 
(1) In providing financial assistance to 
qualified handicapped persons, a re- 
cipient to which this subpart applies 
may not (I), on the basis of handicap, 
provide less assistance than is pro- 
vided to nonhandlcapped persons, 
limit eligibility for assistance, or oth- 
erwise discriminate or <ii> assist any 
entity or person that provides assist- 
ance to any of the recipient's students 
in a manner that discriminates against 
qualified handicapped persons on the 
basis of handicap. 

<2) A recipient may administer or 
assist in the administration of scholar- 
ships, fellowships, or'other forms of fi- 
nancial assistance established under 
wills, trusts, bequests, or similar legal 
instruments that require awards to be 
made on the basis of factors that dis- 
criminate or have the effect of 
discriminating on the basis of handi- 
cap only If the overall effect of the 
award of scholarships, fellowships, 
and other forms of financial assistance 
is not discriminatory on the basis of 
handicap. 

(b> Assistance in making available 
outside employment. A recipient that 
assists any agency, organization, or 
person in providing employment op- 
portunities to any of its students shall 
assure Itself that such employment op- 
portunities, as a whole, are made avail' 
able In a manner that would not vio- 
late Subpart B tf they were provided 
by the recipient. 

(c) Employment 'of students by recip- 
ients. A recipient that employs any of 
its si idents may not do so in a manner 
thai, violates Subpart B. 

§ 84.47 Nonacademic lervices. 

(a) Physical education and athletics 
(1) In providing physical education 
courses and athletics and similar pro- 



grams and activities to any of its stu- 
dents, a recipient to which this sub- 
part applies may not discriminate on 
th<V basis of handicap. A recipient that 
offers) physical education courses or 
that operates or sponsors intercolle- 
ra&te. club, or intramural athletics 
^Shall provide to qualified handicapped 
students an equal opportun'*y for par- 
ticipation in these activities. 

<2) A recipient may offer to handi- 
capped students physical education 
and athletic activities that are sepa- 
rate or different only if separation or 
differentiation Is consistent with the 
requirements of § 84.43(d) and only if 
no qualified handicapped student is 
denied the opportunity to compete for 
teams or to participate in courses that 
are not separate or different. 

(b) Counseling and placement serv- 
ices. A recipient to which this subpart 
applies that provides personal, aca- 
demic, or vocational counseling, guid- 
ance, or placement services to its stu- 
dents shall provide these services with- 
out discrimination on the basis of 
handicap. The recipient shall ensure 
that qualified handicapped students 
are not counseled toward more restric- 
tive career objectives than are non- 
handicapped students with similar in- 
terests and abilities. This requirement 
does not preclude a recipient from pro- 
viding factual information about li- 
censing arid certification requirements 
that may present obstacles to hand!* 
capped persons In their pursuit of par- 
ticular careers. 

<c) Social organizations. A recipient 
that provides significant assistance to 
fraternities, sororities, or similar orga- 
nizations shall assure Itself that the 
membership practices of such organi- 
zations do not permit discrimination 
otherwise prohibited by thts subpart. 

§§84.48—84.50 TJfcwvedl 

Subpart F — Health, W«lfar«, and 
Social S«rvktfi 

§ 84.51 Application of this mbpart. 

Subpart F applies to health, welfare, 
and other social service programs and 
activities that receive or benefit from 
Federal financial assistance and to re- 
cipients that operate, or that receive 
or benefit from Federal financial as* 
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sistance for the operation of, such pro- 
grams or activities 

§ H1.52 He»lth. welfare. and other social 
»er vices. 

<a) General In providing health, 
welfare, or other social services or 
benefits, a recipient may not. on the 
basis of handicap: 

(1) Denv a qualified handicapped 
person these benefits or services. 

1 2) Afford * qualified handicapped 
person an opportunity to receive bene- 
fits or services that is not equal to that 
offered nonhandicapped persons, 

<3> Provide a qualified handicapped 
person with benefits or services that 
are not as effective (as defined »n 
4 84 4(b)) as the benefits or services 
provided to others. 

14) Provide benefits or services in a 
manner that hmlLs or has the effect of 
limiting the participation of qualified 
handicapped persons, or 

(5) Provide different or separate 
benefits or services to handicapped 
persons except where necessary to pro- 
vide qualified handicapped persons 
with benefits and services that are as 
effective as those provided to others 

(b) Notice A recipient that provides 
notice concerning benefits or services 
or written material concerning waivers 
of rights or consent to treatment shall 
take such steps as are necessary to 
ensure that qualified handicapped per- 
sons. Including those with impaired 
sen&orv or speaking skills, are not 
Ucmt effective notice because of 
their handicap. 

(c) tCmergency treatment Jor the 
hearing impaired A recipient hospital 
that provides health services or bene- 
fits shall establish a procedure for ef- 
fective communication with persons 
with impaired hearing for the purr-ose 
of providing emergency health care. 

(d) Awihary aids. (1) A recipient to 
which this subpart applies that em- 
ploys fifteen or more persons shall 
provide appropriate auxiliary aids to 
persons with impaired sensory, 
manual, or speaking skills, where nee 
essary tu afford such persons an equal 
opportunity to benefit from the serv 
ice in quest ior 

(2) The Director may require recipi- 
ents with fewer than fifteen employ- 
ees to provide auxiliary aids where the 



provision of aids would not significant- 
ly impair the ability of the recipient to 
provide its benefits or services 

(3) For the purpose of this para- 
graph, auxiliary aids may include 
brailled and taped material, interpret 
ers. and other aids for persons with 
impaired hearing or vision. 

§ 84.53 l>rujg and alcohol addicts. 

A recipient to which this subpart ap- 
plies that operates a general hospital 
or outpatient facility may not dis- 
criminate in admission or treatment 
against a drug or alcohol abuser or al- 
coholic who Is suffering from a medi- 
cal condition, because of the person's 
drug or alcohol abuse or alcoholism. 

§ 84.54 Education of institutionalized per- 
xona. 

A recipient to which this subpart ap- 
plies and that operates or supervises a 
program or activity for persons who 
are institutionalized because of handi- 
cap shall ensure that each qualified 
handicapped person, as defined in 
5 84 3(k)(2). in its program cr activity 
is provided an appropriate education, 
as defined in 5 84.33(b) Nothing in 
this section shall be interpreted as al- 
tering in any way the obligations of re- 
cipients under Subpart D. 

§§ 84.55-81.60 IReserved) 

Subpart G — Procedure* 

§ 81.61 Procedures. 

The procedural provisions applicable 
to title VI of the Civil Rights ,Act of 
1964 apply to this part These proce- 
dures are found m H 80-5-80 10 and 
Part 81 of this Title. 

(42 FK 22677. May 4. 1977. 42 FK 22888. 
May 5, 19771 

§§ 84 62-84.99 I Reijrrfved | 

Noxi Incorporation by reference urovi 
sions approved by the Director of the Feder 
al Register. May 27. 1975. Incorporated doc 
umenis are on file at the Office of the Fed 
erai Register 

(42 FH 22677. May 4. 1977. 42 FU 22888 
May 5. 19771 
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Appendix A-Analysis or Final 
Regulation 

SUM* ART A—GENERAL PROVISIONS 

Definitions— I. "Recipient" Section 84.23 
contains definitions uj>ed throughout the 
regulation Most of the comments concern- 
ing 184.3(f). which contains the definition 
of "recipient." commended the inclusion of 
recipient whose sole source of Federal finan 
cial assistance is Medicaid The Secretary 
believes that such Medicaid providers 
should be regarded as recipients under the 
statute and the regulation and should be 
held individually responsible for administer 
ing services in a nondiscriminatory fashion 
Accordingly, i 6*.3(f) has not been changed 
Small Medicaid providers, however, are 
exempt from some of the regulation's ad- 
ministrative provisions (those that apply to 
rec:;-'enls with fifteen or more employees). 
And such recipients will be permitted to 
refer patients to accessible facilities in cer- 
tain limited circumstances under revised 
I 84 22(b), The Secretary recognizes the dif- 
ficulties involved in federal enforcement of 
this regulation with respect to thousands of 
individual Medicaid providers. As in the case 
of title VI of the Civil Rights Act of 1964, 
the Offict' for Civil Rights will concentrate 
its compliance efforts on the state Medicaid 
agencies and will iook primarily to them to 
ensure compliance by individual providers 

One other comment requested that the 
regulation specify that nonpublic elemen- 
tary and secondary schools that are not oth- 
erwise recipients do not become recipients 
by virtue of the fact their students partici- 
pate in certain federally funded programs 
The Secretary believes it unnecessary to 
amend the regulation in this regard, be- 
cause almost identical language in the De- 
partments regulatibns implementing title 
VI and Title IX of the Education Amend 
ments of 1972 has consistently been inter- 
preted so as not to render such schools re 
ciptents These schools, however, are Indl 
redly subject to the substantive require 
ments of this regulation through the apph 
cation of J84.4(b)(iv). which prohibits recip- 
ients from assiting agencies that discrimi 
hate on the basis of handicap in providing 
servsces to beneficiairies of the recipients' 
programs 

2 "Federal fmanciat assistance". In 
$ 84 3(h.. defining federal financial jussisL 
ance. a clarifying change has been made: 
brocurement contracts are specifically ex 
eluded They are covered, however, by the 
Department of Labor's regulation under sec- 
tion 503. The Department has never consld 
ered ^uch contracts to be contracts of assist 
ance, the explicit exemption has been addec) 
only to avoid possible confusion. 

The proposed regulation's exemption of 
contracts of insurance or guaranty has been 



retained A number of comments argued for 
Its deletion on the ground that section 504. 
unlike title VI and title IX. contains no stat- 
utory exemption for such contracts There 
is no indication, however, in the legislative 
history of the Rehabilitation Act of 1073 or 
of the amendments to that Act in 1974. that 
Congress Intended section 504 to have a 
broader application. In terms of federal fi- 
nancial assistance, than other civil rights 
statutes Indeed. Congress directed that sec- 
tion 504 be implemented in the same 
manner as titles VI and IX. In view of the 
long established exemption of contracts of 
insurance or guaranty under title VI. we 
think it unlikely that Congress intended 
section 504 to apply to such contracts. ^ 

In its May 1976 Notice of Intent, the De- 
partment suggested that the arrangement 
under which individual practitioners, hospi- 
tals, and other facilities receive reimburse- 
ment for providing services to beneficiaries 
under Part B of title XVIII of the Social Se- 
curity Act (Medicare) constitutes a contract 
of insurance or guaranty and thus falls 
within the exemption from the regulation 
This explanation oversimplified the Depart- 
ment's view of v/hether Medicare Part B 
constitutes Federal financial assistance. The 
Department's position has consistently been 
that, whether or not Medicare Part B ar- 
rangements involve a contract of insurance 
or guaranty, r.o Federal financial assistance 
flows from the Department to the doctor or 
other practitioner under the program, since 
Medicare Part B-like other social security 
programs-is basically a program of pay- 
ments to direct beneficiaries, 

3 7/andicapperf person". Section 84.3(J). 
which defines the class of persons protected 
under the regulation, has not been substan 
tially changed. The definition of handi 
capped person in paragraph (j)(l) conforms 
to the- statutory definition of handicapped 
person that is applicable to section 504. as 
set forth in section 1 1 ha) of the Rehabilita- 
tion Act Amendments of 1974. Pub L- fi3- 
516. 

The first of the three parts of the atatu- 
tory and regulatory definition In. ies any 
person who has a physical or men. impair- 
ment that substai.iiplly limits one or more 
major life activities. Paragraph <j)(2)(i) fur- 
ther defines physical or mental impair- 
ments The definition does not set forth a 
list of specific diseases and conditions that 
constitute physical or mental impairments 
because of the difficulty of ensuring the 
comprehensiveness of any such list. The 
term includes, however, such diseases and 
conditions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, epilep 
sy. muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental retar- 
dation, emotional illness, and. as discussed 
beiow. drug addiction and alcoholism. 
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II should be emphasised that a physical or 
mental impairment does not constitute a 
handicap for purposes of section 504 unless 
Us sctertty is Mich lhal it results in a sub- 
stantial limitation of one or more major life 
activities Several comments obsened the 
lack of any definition in the proposed reKu 
lation of the phrase substantially limits " 
The Department does not believe that a 
definition of this term is possible at this 
time 

A related issue raised b> several comments 
is whether the definition of handicapped 
person is unreasonably broad Comments * 
suggested narrowing the definition m var 
ious ways the most common recommenda- 
tion was that only traditional" 1 handicaps 
be covered The Department continues to 
behexe. however, that it has no flexibility 
within the statutory definition to limit the 
term to persons who have those severe, per 
inanent. or progressive conditions lhal are 
most commonly regarded as handicaps The 
Department intends, however, to give par- 
ticular attention in its enforcement of sec- 
tion 504 to eliminating discrimination 
against persons with the severe handicaps 
that were ihe focus of concern ln lne Rcn ** 
bihlalion Act of 1973 

The definition of handicapped person also 
includes specific limitations on what per 
sons are classified as handicapped under the 
regulation The first of the three parts of 
the definition specifies that onl/ physical 
and mental handicaps are included Thus, 
environmental, cultural, and economic dis- 
advantage are not "i themselves covered, 
nor are prison records, age. or homosexual- 
ity Of course, if a person who has any of 
ihese characteristics also has a physical or 
mental handicap* the person is included 
within the definition ol handicapped 
person . , 

In paragraph ijm2m»>, physical or mental 
impairment is dtftned lo include, among 
other impairments specific learning disabil- 
ities The Department will interpret the 
term as it is used in section 602 of the Edu- 
cation of the Handicapped Act, as amended 
paragraph <15> of section 602 uses the term 
specific learning disabilities" to describe 
such conditions as perceptual handicaps, 
brain Injury, minimal brain dysfunction, 
dvslexia. and developmental aphasia 

Paragraph (JK2kI> has been shortened, 
but not substantively changed, by the dele 
tion of clause <C>. which made explicit the 
inclusion of any condition which is menial 
or physical but whose precise nature is not 
at present known Clauses < A> and <Bi clear 
iv comprehend such conditions 

The second part of the statutory and reg 
ulaiory definition of handicapped person in 
eludes any person who has a record of a 
physical or mental impairment that sub 
stanlially limit* a major life activity Under 
the definition of ' record'" in paragraph 



(JH2HUII. persons who ha\e a history of a 
handicapping londilion but no longer have 
Ihe condition, as well as persons who have 
been incorrectly classified as having such a 
condition, are protected from discrimination 
under section 504 Frequently occurring ex- 
amples of the first group are persons with 
histories of mental or emotional illness, 
heart disease, or cancer, of the second 
group, persons who have been misclassif i d 
as mentally retarded 

The third part ol the statutory and regu- 
latory definition of handicapped person in 
eludes any person who is regarded as haw *g 
a physical or mental impairment that sub 
stanlially limits one or more major life ac 
llvities It Includes many persons who are 
ordinarily considered to be handicapped but 
who do not technically fall within the first 
two parts of the statutory definition, such 
as persons with a limp This part of thedefi- 
mile also include? some persons who might 
no ordinarily be considered handicapped, 
vuh as persons with disfiguring scars, as 
well as persons who have no physical or 
mental impairment but are treated by a re 
cipient as if they were handicapped 

4 brug addn ts and alcoholics A*; was the 
case during the first comment period, the 
Issue of whether to include drug addicts and 
alcoholics within the definition of handi- 
capped person was of major concern to 
many commenters The arguments present- 
ed on each side of the issut *erc similar 
during the two comment periods, as was the 
preference of commenters for exclusion of 
this group of persons While some com 
mcnls reflected misconceptions about the 
implications ol including alcoholics and 
drug addicts within ..he scope of the regula- 
tion, the Secretary understands the con 
cerns that underlie the comment^ on this 
question and recognizes that application of 
section 504 to active alcoholics and drug ad 
dwts presents sensitive and difficult ques 
Hons that must be taken into account in in 
terpretation and enforcement 

The Secretary has carefully examined the 
issue and has obtained a legal opinion from 
the Attorney General That opinion con- 
cludes lhal drug addiction and alcoholism 
are physical or mental, impairments" 
within the meaning of section 7(6) of the 
Rehabilitation Act of 1973. as amended, and 
that drug addicts and alcoholics arc there 
fore handicapped for purpo->es of section 
504 if their impairment substantially limits 
one ol their major life, activities. The Secre 
tary therefore believes that he is without 
authority to exclude these conditions fr :m 
the definition There is a medical and legal 
consensus that alcoholism and drug addic 
lion ar diseases, although there is disagree 
ment as to whether they are primarily 
mental or physical In addition, while Con 
gress did not focus specifically on the prob 
lems of drug addiction and alcoholism 'n en 
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acting section 504. the committees that con- 
sidered the Rehabilitation Act of 1973 were 
made aware of the Department's long-stand- 
ing practice of treating addicts and alcohol- 
ics as handicapped individuals eligible for 
rehabilitation services under the Vocational 
Rehabilitation Act 

The Secretary wishes to reassure recipi- 
ents that inclusion of addicts and alcoholics 
within the scope of the regulation will not 
leao to the consequences feared by many 
commenters. It cannot be emphasized too 
strongly that the statute and the regulation 
apply only to discrimination against quali- 
fied handicapped persons solely by reason 
of their handicap. The fact that drug addic- 
tion and alcoholism may be handicaps does 
not mtfan that these conditions must be Ig- 
nored in determining whether an Individual 
is qualified for services or employment op- 
portunities. On the contrary, a recipient 
may hold a drug addict or alcoholic to the 
siime standard of performance and behavior 
to which It holds others, even If any unsatis> 
factory performance or behavior is related 
lo the person s drug addiction or alcoholism 
In other words, while an alcoholic or drug 
addict may not be denied services or dis- 
qualified from employment solely because 
of his or her condition, the behavioral mani- 
festations of the condition may be taken 
into account in determining whether he or 
she is qualified 

With respect to the employment of a drug 
addict or alcoholic. If it can be shown that 
the addiction or alcoholism prevents suc- 
cessful performance of the job. the person 
need not be provided the employment op. 
portunity in question. For example. In 
making employment decisions, a recipient 
may judge addicts and aicohojics on the 
s*mc basts it judges all other applicants and 
employees. Thus, a recipient may consider— 
for all applicants including drug addicts and 
alcoholics— past personnel records, absen- 
teeism, disruptive, abusive, or dangerous be- 
havior. violations of rules and unsatisfac- 
tory work performance Moreover, employ- 
ers may enforce rules prohibiting the posse- 
sion or use of alcohol or>drugs In the work- 
place* provided that such rules arc enforced 
against all employees 

With respect to services, there is evidence 
that drug addicts and alcoholics are often 
denied treatment at hospitals for conditions 
unrelated to their addiction or alcoholism. 
In addition, some addicts and alcoholics 
have been denied emergency treatment 
These practices have been specifically pro 
hibited by section 407 of the I3rug Abuse 
Office and Treatment Act of 1972 (21 USC 
1174) and section 321 of the Comprehensive 
Alcohol Abuse and Alcoholism Prevention. 
Treatment and Rehabilitation Act of 1970 
(42 USC 4581). as amended These statu- 
tory provisions are also administered by the 
Department's Office for Civil Rights and 



are Implemented in 5 84.53 of this regula- 
lion 

With respect to other services, the impll 
cations of coverage, of alcoholics and drug 
addicLs are two fold first, no person may be 
excluded from service* solely by reason of 
the presence or history of these conditions, 
second, to the extent that the manifesta- 
tions of the condition prevent v he person 
from meeting the basic eligibility require- 
mv.its or the program or cause substantial 
Interference with the operation of the pro- 
gram, the condition may be taken Into con 
sidcration. Thus, a college may not exclude 
an addict or alcoholic as a student, on the 
basts or addiction or alcoholism, if the 
person can. successfully participate in the 
education program and complies with the 
rules or the college and ir his or her behav- 
ior docs not Impede the performance or 
other students. 

Or great concern to many commenters 
was the question or what effect the inclu- 
sion or drug addicts and alcoholics as handi- 
capped persons would have on school disci 
plinary rules prohibiting the use or posses- 
sion or drugs or alcohol by students. Neither 
such rules nor their application to drug ad 
diets or alcoholics is prohibited by this regit 
lation. provided that the rules are enforced 
evenly with respect to all students 
<5. "Qualified handicapped person." Para- 
graph <k> or 184.3 derines the term "quail- 
ried handicapped person " Throughout the 
regulation, this term is used instead of the 
statutory term "otherwise qualified hand! 
capped person" The Department believes 
that the omission of the word "otherwise" is 
necessary In order to comport with the 
intent or the statute because, read literally, 
"otherwise" quail ried handicapped persons 
include persons who are qualified except for 
their handlcaP.,rather than in spltcor .their 
handicap Under such a literal reading, a 
blind person possessing all the qualifica- 
tions lor driving a bus except sight u)uld be 
said to be "otherwise qualiried" lor the job 
of driving. Clearly, such <\ result was not In 
tended by Congress In all other respects, 
the terms 'quallMed" and "otherwise quail- 
ried" are intended to be interchangeable 

Section 84.3(k)<l) derines & qualified 
handicapped person with respect to employ 
ment as a handicapped person who can. 
with reasonable accommodation, perform 
the essential hinctlons or the job In ques 
lion The term "essential functions" does 
not appear in the corresponding provision 
or the Department or Labo-'s section 503 
regulation, and a rew commenters objected 
to its inclusion on the ground that a handi- 
capped person should be able to perform all 
job tasks However, the Department believes 
that inclusion of th e phrase is useful In em- 
phasizing that handicapped persons should 
not be disqualified simply because they may 
have difficulty In performing tasks that 
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bear only a marginal relationship to a par 
Ucular job Further, »f are convinced thai 
inclusion of the phrase is not inconsistent 
with the Department of Labor's application 
of its definition 

Certain commenters urged that the defini 
tion of qualified handicapped person be 
amended so as explicitly to place upon the 
employer thr bi rden of showing that a par- 
ticular mental or physical characteristic Is 
essential Because the same result Is 
achieved by the requirement contained in 
paragraph (a) of * 84 13. which requires an 
employer to establish that any selection crl- 
tanon that tends to screen out handicapped 
persons is job related, that recommendation 
ha.s not been folloued 

Section 84 3(k)i2) formerly 4 84 3<k>(3>> 
defines qualified handicapped person, with 
respect to preschool, elementary, and sec 
umJary programs, m terms of age Several 
commenu is recommended that eligibility 
for the semces be based upon the standard 
of substantial benefit, rather than age. be 
cause of the need of many handicapped 
children for early or extended services If 
they are to have an equal opportunity to 
benefit from education programs No 
change has been made in this provision, 
again because of the extreme difficulties In 
administration that would result from the 
choice of the former standard Under the re 
medial action provisions of I 84 6(a)(3). how- 
ever persons beyond the age limits pre 
scribed in * 84 3(k)(2) may in appropriate 
cases be required to be provided services 
that they were formerly denied because of a 
recipient's violation of section 504. 

Section 84 3(k)(2) stales that a handr 
capped person u qualified for preschool, ele- 
mentary, or secondary services If Hie person 
is of an age at which nonhandicapped per- 
sons are eligible for such services or al 
which stale law mandates l he provision of 
educational services lo handicapped per 
sons In addition, the extended age ranges 
for which recipients musl provide full edu 
calional opportunity to all handicapped pc 
sons in order lo be eligible for assistance 
under the Education of ihe Handicapped 
Act- generally 3-18 as of September 1978 
and 3 21 as of September 1980 are incorpo 
raled by reference in this paragraph 

Section B43tk)(3) formerly *84 3Ck)(2>) 
defines qualified handicapped person, wilh 
respect to postsecondary educational pro 
grams As reused the paragraph means 
that both academic and technical standards 
must be met by applicants lo these pro 
grams The lerm technical standards" 
refers to all nonacademic admissions criteria 
that are essential to participation in the 
program in question 

6 Genera* pro/ii&inons against discnmi 
nation Section 84 4 contains general piohi 
bitions against discrimination applicable to 



all recipients of assistance from this Depart 
ment 

Paragraph (bxhn prohibits the exclusion 
of qualified handicapped persons from aids, 
benefits, or services, and paragraph (ID re- 
quirea that equal opportunity to participate 
or benefit be provided Paragraph (ill) re- 
quires that services provided to hand* 
capped persons be as effective as those pro* 
vided to the nonhandicapped In paragraph 
(iv). different or separate. services are pro 
hibited except when necessary to provide 
equally effective benefits 

In this context, the term equally effec- 
tive/ defined in paragraph (bx2). is intend- 
ed to encompass the concept of equivalent, 
as opposed to identical, services and to ac- 
knowledge the fact that in order to meet 
the individual needs of handicapped persons 
to the same extent that the corresponding* 
needs of nonhandicapped persons are met. 
adjustments lo regular programs or the pro 
vision of different programs may sometimes 
be necessary For example, a welfare office 
that uses the telephone for communicating 
with its clients musl provide alternative 
modes of communicating with its deaf cli- 
ents This standard parallels the one estab 
lished under title Vi of Civil Rights Act of 
1964 with respect to the provision of educa- 
tional services to students whose primary 
language Is not English. See lau v Hichots. 
414 US 563(1974) To be equally effective, 
however, an aid. benefit, or service need not 
produce equal results. It merely must afford 
an equal opportunity to achieve equal re- 
sults 

It must be emphasized that, although sep 
arale services musl be required in some in 
stances, ihe provision of unnecessarily sepa- 
rate or different services is discriminatory 
The addition to paragraph (b)(2) of the 
phrase "in the most integrated setting ap 
proprialed lo the person's needs'' is intend- 
ed lo reinforce ihis general concept A new 
paragraph (b)(3) has also been added lo 
i 84 4. requiring recipients lo give qualified 
handicapped persons ihe option of partici 
paling in regular programs despite the ex 
Irtence of permissibly separate or different 
programs The requirement has been reiler 
aled in U 84 38 and 84 47 in connection with 
physical education and athletics programs 

Section 84 4(b)(l)(v) prohibits a recipient 
from supporting another entity or person 
that subjects participants or employees in 
the recipient's program lo discrimination on 
ihe bas:.s of handicap This section woulu. 
for example, prohibit financial support by a 
recipient to a community recreational group 
or to a professional or social organisation 
that discriminates against handicapped per 
sons Among the criteria to be considered in 
each ca.se are the substantiality of the rela 
lionship between the recipient and the 
other entity, including financial support by 
the recipient, and whether the other enti 
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lys activities relate so closely lo the recipi- 
ents program or activity that they fairly 
should be considered activities of the recipi- 
ent itself. Paragraph (bXluvi) was added in 
response to comment in order lo make ex- 
plicit the prohibition against denying quali- 
fied handicapped persons the opportunity 
lo serve uh planning and advisory boards re 
sponsible for guiding federally assisted pro- 
grams or activities , 

Several comments appeared lo interpret 
I 64.4(b)(5), which proscribes discriminatory 
site selection, lo prohibit a recipient that is 
located on hilly terrain from erecting any 
new buildings at its present site. That, of 
tour.se. is not the case This paragraph is 
not intended to apply lo construction of ad 
dilional buildings al an existing site. Of 
course, any such faciMies must be made ac 
ussiblc in accordance with the require 
ments of ) 84 23 

7 Assurances of compliance Section 
64 5(a) requires a recipient lo submit to the 
Director an assurance that each of its pro 
grama and activities receiving or benefiting 
from Federal financial assistance from this 
Department will be conducted in compliance 
with this regulation. To facilitate the sub 
mission of assurances by thousands of Med 
icaid providers, the Department will follow 
the title VI procedures of accepting, in lieu 
of assurances, certification on Medicaid 
vouchers Many commenters also sought 
relief from the paperwork requirements im 
posed by the Department's enforcement ol 
its various civil rights responsibilities by re 
questing the Department to issue one .form 
incorporating title VI. title IX. and section 
504 assurances The Secretary is sympathet 
tc to this request While it is not feasible to 
adopt a single civil rights assurance form al 
this lime, the Office for Civil Rights will 
work toward that Roal 

8 Pni>ttfe nghts oj action Several com 
ments urged that the regulation incorporate 
provision granting beneficiaries a private 
right of action against recipients under sec 
Hon 504 To confer such a right is beyond 
the authority of the executive branch of 
Government There is. however, case law 
holding that such a right exists Ltoyd \ Re 
Qionat Transportation Authority. 548 F 2d 
1277 (7lh Cir 1977). see Hairston v. Drosick. 
Civil No 75 0691 (SD W Va . Jan 14. 
1976). Ounnankin v Castamo. 411 F Supp 
982 <KD Pa 1976). cA Lau v Nichots 
supra 

9 Remvdiat action Where there has been 
.i finding of disc riminalion, 4 84 6 requires a 
recipient to take remedial action lo over 
tome the effects of the discrimination Ac 
lions thai might be required under para 
graph (a)(1) include provision of services to 
persons previously discriminated against, re 
nisi a lenient of employees and development 
of a remedial action plan Should a recipient 
fail lo lake required remedial action, the ul 



limale sanctions of court action or termina- 
tion of Federal financial assistance may be 
imposed. 

Paragraph (a)(2) extends the responsibili- 
ty for taking remedial action lo a recipient 
that exercises control over a noncomplying 
recipient Paragraph (a)(3) also makes clear 
that handicapped persons who are not in 
the program al the lime thai remedial 
action is required lo be taken may also be 
the subject of such remedial action. This 
paragraph has been revised in response lo 
comments in order lo include persons who 
would have been in the program if discrimi 
nalory practices had not existed Para 
graphs (a) (1). (2), and (3) have also been 
amended in response to comments lo make 
plain thai, in appropriate cases, remedial 
action might be required lo redress clear 
violations of the statute itself thai occurred 
before the effective dale of this regulation 

10 Voluntary action. In 4 84.6(b). the term 
voluntary action" has been substituted for 

the term affirmative action" because the 
use of the latter term led lo some confusion 
We believe the lerm "voluntary action" 
more accurately reflects the purpose of the 
paragraph. This provision allows action, 
beyond that required by the regulation, lo 
overcome conditions that led lo limited par 
llcipalion by handicapped persons, whether 
or not the limited participation was caused 
by any disci 1 minatory actions on the part of 
the recipient Several commenters urged 
that paragraphs (a) and (b) be revised lo re- 
quire remedial action to overcome effects of 
prior discriminatory practices regardless of 
whether there has been an express finding 
of discrimination The self-evaluation re- 
quirement in paragraph (c) accomplishes 
much the same purpose. 

1 1 SeU evatuAtion. Paragraph (c) requires 
recipients lo conduct a self-evaluation in 
order lo determine whether their policies or 
practices may discriminate against hand! 
capped persons and to take steps lo modify 
any discriminatory policies and practices 
and their effects The Department received 
many comments approving of the addition 
lo paragraph (c) of a requirement that re 
cipienis seek the assistance of handicapped 
persons in the self-evaluation process This 
paragraph has oeen further amended to re- 
quire consultation with handicapped per- 
sons or organizations representing them 
before recipients undertake the policy modi 
ficatiuns and remedial steps prescribed In 
paragraphs (c) (ii) and (ill) 

Paragraph (c)(2). which *cLs forth the rec 
ordkeepmg requirements concerning self 
evaluation, now applies only lo recipients 
with fillets or more employees This 
change was tn ale as part of an effort lo 
reduce unnecessary or counterproductive 
administrative obligations on small recipi- 
ents For those recipients required to keep 
records, the requirements have been made 
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more spei if u records muM include a list of 
persons consulted and .1 description of areas 
examined problems identified, and correc 
WatepaUikcn Moreover the reiords must 
be made available Cor public inspection 

12 (.nei'unee procedure Section 84 7 iior 
incrly § 84 H) requires recipients with fifteen 
or mun employees lo designate an lndividu 
a) responsible for coordinating its conipll 
ance efforts and lo adopt a grievance proce 
dure Two changi's w*'rc made in the section 
in response to comment A general require 
ment that appropriate doe process proce 
dures be followed has been added It was de- 
cided that the details of soch procedures 
could not at this lime be specified bccaosc 
of the varied nature of Hie persons and etill 
lies who must establish Hie procedures and 
of the programs to which they apply A sen 
tence was also added to make clear that 
grievance procedures arc not required to be 
made available to unsuccessful applicants 
for employment or to applicants for admis 
sion to colleges and universities 

The regulation does not require that 
grievance procedures be exhausted bctor 
re<ourse is nought from the Department 
However the Secretary believes that U is 
desirable and efficient in many cases for 
complainants to seek resolution of their 
complaints and disputes at the local level 
and therefore encourages them to use avail- 
able grievance procedures 

A number of com menu asked whether 
compliance with this stction or the notice 
requirements of §84 8 could be coordinated 
with comparable action required by the title 
IX regulation The Department encourages 
such efforts t „ QA 0 . 

13 Notice Section 84 8 'formerly 4 84 9) 
sets forth requirements for dissemination of 
statements of nondicrirm nation policy by re 

C V"f important that both handicapped 
persons and the public at large be aware of 
the obligations of recipients under section 
504 Both the Department and recipients 
have responsibilities in this regard linked 
the Department intends to undertake a 
major public information effort to inform 
persons of their rights under section 504 
and th.s legulalion In §84 8 the Depart 
im-ut has sought to impose a clear obliga 
twin on major recipients to notify beneficia 
r,es and r.nployees of the requirements of 
section 504. without dictating the precise 
uav in which this notice must be given At 
the same tune. *e have avoided imposing re 
(uiirenienls on small recipients (those with 
fVuer than fifteen employees) that would 
treate unneo'vsary and counterproductive 
pap(ir * 0 rk burdens on ihein and unduly 
stretch the enforcement resources of tin 

*1^!!hH»»« as simplified requires re 
upients with fifteen or tiu»re ^mploy^s to 
take appropriate steps to notify beneficia 
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rtes and employees of the recipient s obhga 
lions under section 504 The last sentence of 
$ 84 8<a> has been revised to list possible, 
rather than required, means of notification 
Section 84 8(b) requires recipients to include 
a notification of their p6licy of nondiscrimi 
nation in recruitment and other general in 
formation materials 

In response to a number of comments. 
§ 84 8 has been revised to delete the require- 
ments of publication m local newspapers, 
which has proved to be both troublesome 
and ineffective Several commenters sug- 
gested that notification on separate forms 
be allowed until present stocks of pubhea 
lions and forms are depleted. The final reg 
ulatiou explicitly allows this method of 
compliance The separate form should, how 
ever, be included with each significant ppb 
licat'ion or I orm that is disl ribuled. 

Former § 84.9<b)<2>. which prohibited the 
use of materials that might give the »nprck 
sion that a recipient excludes qualified 
handicapped persons from Us program, has 
been deleted. The Department is convinced 
by the comments that this provision is un 
necessary and difficult to apply Tim De 
partment encourages recipients, however, to 
Include in their recuilmenl and other gener 
al information materials photographs of 
handicapped persons and ramps and other 
features of accessible buildups 

Under new §84.9 the Director may. under 
certain circomstances. require reeiptenls 
with fewer than 1 fifteen employees to 
comply with one or more of these require 
menu Thus, if experience shows a need for 
imposing notice or other requirements on 
particular recipients or classes of small re 
cipienus the Department is prepared to 
expand the coverage of these sections 

14 inconsistent State taws Section 
84 10ia) stales that compliance with the reg- 
ulation is not excused by state or local laws 
limiting the eligibility of qualified handi 
capped persons to icceive services or to 
practice an occupation The provision tnus 
applies only with respect to state or local 
laws that unjustifiably differentiate on the 
basis of handicap 

Paragraph <b> further points out that the 
presence of limited employment opporluni 
ties m a particular profession, does not 
excuse a recipient from complying with the 
regulation Thus, a law school could not 
dens admission to a blind anplicanl because 
blind lowers may find n more difficult to 
find job* that do noiihamUcappcd lawyers 

SUBI'ART U I MI'l OYMI NT PRACTKIS 

Subpart » prescribes requirements lor 
nondiscrimination in the employment prac- 
tices of recipients of Federal financial assist 
ance ad m mistered bs the Department This 
subpart is consjstent with the employment 
Lrovisioiis of the Department s regulation 
implementing title IX of the Kdmation 



Amendments of 1972 <45 CFR P»rt 86) and 
the regulation' of the Department of Labor 
under section 503 of the Rehabilitation Act, 
which requnes certain Federal contractors 
to'take affirmative action In the employ- 
ment and advancement of qualified handl* 
capped peisons. All recipients subject to 
title IX are also subject to this regulation. 
In addition, many recipients subject to this 
regulation receive Federal procurement con 
tracts In excess of $2,500 and are therefore 
also subject to section 503. 

15. Ptscnminafory pracHce*. Section 
84.11 sets forth general provisions with re- 
spect to discrimination In employment. A 
new paragraph <a)(2) has been added to 
clarify the employment obligations of recip- 
ients that receive Federal funds under Part 
B of the Education of the Handicapped Act. 
as amended <EHA). Section 606 of the EHA 
obligates elementary or secondary school 
systems that receive EHA funds to take 
positive steps to employ and advance In em- 
ployment qualified handicapped persons. 
This obligation Is similar to the nondiscrimi- 
nation requirement of section 504 but re- 
quires recipients to take additions! steps to 
hire and Promote handicapped persons. In 
enacting section «06 Congress chose the 
words "positive steps" instead of "affirma- 
tive action" advisedly and did not Intend 
section oOfi to Incorporate the types of activ- 
ities required under Executive Order 11246 
(affirmative action on the basis of race, 
color, sex, or national orllln) or under sec- 
tions 501 and 503 of the Rehabilitation Act 
of 1973 

Paragraph <b> of § 84.11 sets forth the spe- 
cific aspects of employment covered by the 
regulation Paragraph <c) provides that in- 
consistent provisions of collective bargain- 
ing agreements do not excuse noncompli- 
ance , 

16 Reasonable accommodation. The rea- 
sonable accommodation requirement of 
18412 generated a substantial number of 
comments The Department remains con- 
vinced that Its approach is both fair and ef- 
fective Moreover, the Department of Labor 
reports that it has experienced little diff.- 
"ulty m administering the requirements ol 
reasonable accommodation. The provision 
therefore remains basically unchanged from 
the proposed regulation. 

Section 84.12 requires a recipient to make 
reasonable accommodation to the known 
physical or mental limitations of a handi- 
capped applicant or employee unless the re 
ctpient can demonstrate that the accommo 
dation would impose an undue hardship on 
the operation of Its program Where a 
handicapped person is not qualified to per- 
form a particular job. where reasonable ac- 
commodation does not overcome the effects 
of a person's handicap, or when reasonable 
accommodation causes undue hardship to 
the employer, failure to lure or p r omo*e the 



handicapped person will not be considered 
discrimination 

Section 84,12<b) lists some of the actions 
that constitute reasonable accommodation, 
The list 1* neither all-inclusive nor meant to 
suggest that employers must follow all of 
the actions listed. 

Reasonable accommodation Includes 
modification of work schedules, including 
part-time employment, and job restructur- 
ing. Job restructuring may entail shifting 
nonessential duties to other employees. In 
other cases, reasonable accommodation may 
Include physical modifications or relocation 
of particular offices or Jobs so that they are 
in facilities or parts of facilities that are ac- 
cessible to and usable by handicapped per- 
sons. If such accommodations would cause 
undue hardship to the employer, they need 
not be made. 

Paragraph <c) of this section sets forth 
the factors that the Office for Civil Rights 
will consider in determining whether an ac- 
commodation necessary to enable an appli- 
cant or employee to perform the duties of a 
job would Impose an undue hardship. The 
weight given to each of these factors in 
making the determination as to whether an 
accommodation constitutes undue hardship 
will vary depending on the facts of a partic* 
ular situation. Thus, a small day care center 
might not be required to expend more than 
a nominal sum. such as that necessary to 
equip a telephone for use by a secretary 
with impaired hearing, but a large school 
district might be required to make available 
a teacher's aide to a blind applicant for a 
teaching job Further. It might be consid- 
ered reasonable to require a state welfare 
agency to accommodate a deaf employee by 
providing an Interpreter, while It would con« 
stitute an undue hardship lo impose that re- 
quirement on a provider of foster home care 
'services. The reasonable accommodation 
standard in 184.12 Is similar to the obliga- 
tion imposed upon Federal contractors in 
the regulation implementing section 503 of 
the Rehabilitation Act of 1973. administered 
by the Department of Labor. Although the 
wording of the reasonable accommodation 
provisions of the two regulations Is not Idem 
ileal, the obligation that the two regulations 
impose is the same, and the Federal Govern- 
ment's policy in implementing the two sec- 
tions will be uniform. The Department 
adopted the factors listed In paragraph <c) 
instead of the "business necessity " standard 
of the Labor regulation because thai term 
seemed inappropriate to the nature of the 
programs operated by the majority of insti- 
tutions subject to this regulation, eg., 
public school systems, hospitals, colleges 
and universities, nursing homes, day care 
centers and welfare offices The factors 
listed in paragraph <c> are intended to make 
the rationale underlying the business neces- 
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sitv standard applicable to .in underslanda 
ble bv ret ipn nts of HKW funds 

17 Tc>/> one/ >e«vfion in^mi Revised 
*84l3ia) prohibit emplovers Ironi using 
test or other >ehet»on criteria iImI screen 
ota or lend lo screen out handicapped per 
sons unUvi the test or criterion is shown to 
bi job related and alternative tests or cnle 
na that do not screen out or lend lo screen 
out as many handicapped persons are noi 
shown bv the Director lo be available This 
paragraph is ;ln application of I he principle 
established under title VII of the Civil 
R.ghts Aet of 1964 m Griggs v Duke Power 
Company 401 US 424 1 1971 > 

Under Ihe proposed section, a >talislicai 
showing of adverse impact on handn.ipped 
persons was required lo nigger an employ- 
er s obligation lo show thai employment cri 
teria and qualifications relating to handicap 
were necessary Tins requirement was 
changed beeause the small number of 
handicapped persons taking tests wmdd 
make statistical showings of disproportion 
ate adverse effect dtlhcull and burden 
some Under the altered, more workable 
provision oner it is shown I hat an employ 
ment lest substantially limits the opporinni 
lies of handieapped persons the employer, 
must show the lest to be job related A re 
cipieiit is m> longer limited It) using predic 
tive vahdltv similes xs the method for dem 
oust rating l hat a test or other selection en 
tenon is in fact job related Nor in all cases 
are predietive validity studies sufficient lo 
demonstrate that a test or criterion is job 
related In addition 184 13(a) has been re 
vised to place the burden on Ihe Director, 
rattier than the recipient, to identify atler 
pate tests 

Section 84 I3tb> requires I hat a recipient 
lake inlo account that some tests and cnte 
na depend upon sensorv, manual, or speak 
mg skills thai mav not themselves be neces 
Nary to the job in question but I hat may 
make Ihe handicapped person unable to 
pass the test The recipient must select and 
administer tests so a* best to ensure that 
the tesi will measure the handicapped per 
ions ability m perform on the ipb rather 
than the person s ability to see hear speak. 
or perform manual tasks except of course 
where mh h skills are the factors that the 
test purports to measure For example, a 
person with a speech impediment may be 
perfectly qualified for jobs that do not or 
nred not with reasonable accommodation 
require abiluv »o speak clear!) Yet if given 
.ui oral test the person will be unable to 
perform ill a satisf,\ctor> manner The test 
results will hot therefore, predict job per 
formatter but instead will reflect impaired 
speed) 

18 /Vm Mip/ovwcn/ io</uiniA Section 
84 M iuni*rnmg preemploymenl inquiries 
gem rated a targe number ul tomments 
Coinmenlers representing handicapped per 



sons stronglv favored a ban on preeniploy 
ment inquiries on the ground that such in 
qi lines are often used to discriminate 
against handicapped persons and are not 
necessary lo serve any legitimate interests 
of employers Some recipients, on the other 
hand, argued that preemploymenl inquiries 
are necessary to determine qualifications of 
the applicant, safety hazards caused by a 
particular handicapping condition, and ac 
coimnodationx that might required 

The Secretary ha* concluded that a gener 
al prohibition of preemploymenl Inquiries is 
appropriate However, a sentence has been 
added lo paragraph (a) lo make clear that 
an employer may inquire Inlo an applicant s 
ability lo perform job related lasks but may 
not ask if Ihe person has a handicap For 
example, an employer may not ask on an 
employment form If an applicant Is visually 
impaired but may ask if ihe person has a 
cur re nl drivers license nf that is a neces 
sary qualification for ihe position in que.s 
tioiu Similarly, employers may make in 
quiries aboul an applicant's ability lo per 
form a job safely Thus, an employer mav 
not ask if an applicant is an epileptic but 
may ask whether the person can perform a 
particular job without endangering other 
employees 

Section 84 14(H) allows preemploymenl in 
quiries only if they are made in conjunction 
with required remedial aclion lo correct 
past discrimination, with voluntary action 
to overcome past conditions that have limit 
cd the, participation of handicapped per 
sons or with obligations under section 503 
of the Rehabilitation Act of 1973 In these 
instances, paragraph tb» specifies certain 
safeguards thai must be followed by the em 
ployer 

finally, the revised provision allows an 
employer to condition offers of employment 
lo handicapped per>ons on Ihe results of 
medical examination so long as the exann 
nations are administered to all employees tn 
a nondiscriminatory manner and ihe results 
are treated on a tonfidential basis 

19 .Vpeci/ic avts of Dncnmniufion Sec 
lions 84 15 >r, M ruiliiiciiU, 84 16 iconipelisa 
lioin 84 17 ijob classification and structure! 
and 84 18 (fringe benefits) have been de 
leted from the regulation as unnecessarily 
duplicative of *84 II (discrimination prohlb 
ited) The deletion of these sections in no 
way changes the Mibstantive obligations of 
employee subject lo tins regulation from 
those sel forth in the July 16 propo>ed regu 
iation The>e deletions bring the regulation 
closer in lorm lo the Department of I-abor's 
section 503 regulation 

Proposed \ 84 18 concerning fringe bene 
fits, had allowed for differences in benefits 
or contribution:* between handicapped and 
nun hand napped persons in situation^ only 
where >urh different is mold be justified on 
an ailuanal basts Seclion 84 II dimply bars 
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discrimination in providing fringe benefits 
and docs not addrc.vs the issue of actuarial 
differences The Department believes that 
currently available data and experience do 
not demonstrate a basts for promulgating a 
regulation specifically allowing for differ 
ences In benefits or contributions. 

SUfeTART C PHOCHAM ACCLSSIBILITY 

In general. Subpart C prohibits the exclu- 
sion of qualified handicapped persons from 
federally assisted programs or activities be- 
cause a recipients facilities are Inaccessible 
or unusable 

20 Existing facilities Section 84.22 main- 
tains the same standard for nondiscrimina- 
tion in regard to existing facilities as was In 
eluded in the proposed regulation The sec* 
tion states that a recipients program or ac- 
tivity, when viewed in Us entirety, must be 
readily accessible to and usable by handi- 
capped persons, Paragraphs <a> and (bi 
make clear that a recipient is not required 
to make each of its existing facilities accessi- 
ble to handicapped persons if its program as 
a whole is accessible Accessibility to the re- 
cipient's program or activity may be 
achieved by a number of means, including 
redesign of equipment, reassignment of 
elasso or other services to accessible build 
ings, and making aides available to benefi- 
(taries In choosing among methods of com 
phance. recipients are required lo give prior 
ity consideration to methods that will be 
consistent w^lh provhdon of services in the 
most appropriate integrated setting Struc 
tnrat changes in existing facilities are re* 
quired only/where there is no other feasible 
way to make the recipient's program Acces- 
sible 

Under (84 '22. a university does nor have 
to make all of Its existing classroom build 
ings accessible to handicapped students if 
some of its buildings are already accessible 
and if it is possible to reschedule or relocate 
enough classes so as to offer all required 
i nurses and a reasonable selection of flee 
live courses in accessible facilities If suffi 
cient relocation of classes is not povoble 
using exiting facilities enough alterations 
to ensure program accessibility are required 
A university may not exclude a handicapped 
'.udent from a specifically requested course 
offering because it Is not offered in an ac 
ce.vsible location, but it need not make every 
section of that course accessible 

Commenters representing several institu 
lions of higher education have suggested 
thtil it would be appropriate for one post sec 
ondary institution in a geographical area to 
be made accessible to handicapped persons 
and for other colleges and universities in 
that area to participate in that schools pro 
gram thereby developing an educational 
(onsortmin for the poslsecondary education 
of handicapped students The Department 
believes that such a consortium, when devel 



oped and applied only to handicapped per- 
sons, would not constitute compliance with 
S 84 22. but would discriminate against 
qualified handicapped persons hy restricting 
their choi i in selecting institutions of 
higher education and would, therefore, be 
Inconsistent with the basic objectives of the 
statute. 

Nothing In this regulation, however, 
should be read as prohibiting Institutions 
from forming consortia for the benefit of all 
.undents. Thus, tf three colleges decide that 
it would be cost efficient for one college to 
offer biology, the second physics, and the 
third chemistry to all students at the three 
colleges, the arrangement would not violate 
section 504. On the other hand. It would vio 
late the regulation If the same institutions 
set up a consortium under which one college 
undertook to make its biology lab accessible, 
another its physics lab. and a third its 
chemistry lab. and under which mobility Im 
paired handicapped students <but not other 
students) were required to attend the partic- 
ular college that is accessible for the desired 
courses 

Similarly, while a public school district 
need not make each of its buildings com 
pletely accessible, it may not make only one 
facility or part of a facility accessible if the 
result is to segregate handicapped students 
in a single setting 

Ail recipients that proivde health, welfare, 
or other social services may also comply 
with i 84.22 by delivering services at alter 
nate accessible sites or making home visits 
Thus, for example, a pharmacist might ar- 
range lo make home deliveries of drugs. 
Under revised I 84 22(c). small providers of 
health, welfare, and social services (those 
with fewer than fifteen employees) may 
refer a beneficiary to an accessible provider 
of the desired service, but only if no means 
of meeting the program accessibility re 
quirement other than a significant alter 
at ion in existing facilties ts available The 
referring recipient has the responsibility of 
determining that the other provider is in 
fact accessibje and willing to provide the 
service The, Secretary believes this last 
resort' referral provision is appropriate to 
avoid imposition of additional costs in the 
health care area, to encourage providers to 
remain in the Medicaid program, and to 
avoid imposing significant casts on small, 
tow budget providers such as day care cen- 
ters or fosh'r homes 

A recent change in the tax law may assist 
some recipients in meeting their obligations 
under tins section, Under section 2122 of 
the Tax Reform Act of 1976. recipients that 
pay federal income tax are eligible lo claim 
a tax deduction of up to $25,000 for archi- 
tectural and transportation modifications 
made to improve accessibility for handt 
tapped persons Many physicians and den 
lists, amcng others, may be eligible for this 
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Ux deduction See M PU i787U «Aprd A. 
|977) adopt ink it CFR 7 190 

.Several eommetiter.s ixpresscd lOlirern 
About the feasibility of compliance with the 
program accessibility standard The Seere 
tary believes that the standard is flexible i 
enough to permit recipient* to devise ways 
to make their programs accessible short of 
extremely expensive or Impractical physical 
changes in facilities Accordingly, the sec- 
tion does not allow for waivers The Depart 
ment is*read> at all times to provide techni- 
cal assistance to recipients In meeting their 
program accessibility responsibilities For 
this purpose the Department is establishing 
a special technical askance unit Recipi- 
ents are encouraged to call upon the unit 
staff for advice and guidance both on slruc 
lural modifications and on other ways of 
meeting the program accessibility require* 
ment 

Paragraph id) has been amended to re« 
quire recipients to make all nonstructural 
adjustment), necessary for meeting the pro- 
gram accessibility^ standard within sixty 
days On# where structural changes In 
facilities are necessary will a recipient be 
permitted «P to three years to accomplish 
program accessibility It should be empha- 
sized that the three year time period is not 
a waiting period and that ali changes must 
be, accomplished as expeditiously as possi- 
ble Further, it is the Department s belief, 
after consultation with experts in the field, 
that outside ramps to buildings can be con- 
st meted Quickly and at relatively low cost 
Therefore, it will be expected that such 
structural additions will be made promptly 
to comply* with 4 84 22(d) 

The" regulation continues to provide as 
did the ppofiosed version. vr.»'. a recipient 
planning to achieve program accessibility by 
making structural changes must develop a 
transition plan for such changes within tlx 
mouths of the effective date of the regula 
lion A number of eommenters suggested ex- 
tending that period to one year The secre* 
tary believe* that such an extension is tin 
nece^arv and unwise Planning for any nec 
evsary structural changes should be under 
taken promptly to ensure that they can be 
* completed vuth.n the three year period The 
elements of the transition plan as required 
by tiie regulation trjnain virtually mi 
changed from the proposal but | 84 2".Mdi 
now includes a requirement that the recipi* 
ent make the Plan availably for pwbhe in- 
vpVrtion *' %J 

Several cummenters expression* concern 
thai' the program accessibility standard 
would result in the segregation of haiuh 
tapped periods in educational institutions 
The regulation will nnt be applied to permit 
such a result See | B*Hu ><2>nv i prohibit 
mg 1 unntt • ssjrih separate treatment 
| 8*1 35 requiring that students in eleineii 
tar.y and secondary -schools be educated in 



the most integrated setting appropriate to 
their meds and new \ 84 43(d). applying the 
same standard to postsecondary education 

We have received some commens from or 
gain^ations of handicapped persons on the 
subject of requiring, over an extended 
period of time, a barrier free environment - 
that is. requiring the removal of all arclu- 
teclural barriers in existing facilities The 
Department has considered these comments 
but has decided to lake no further action at 
this lime concerning these suggestions, be 
heving that such action should only be con- 
sidered in light of experience in Implement 
ing'lhe program accessibility standard 

21 New construction. Section 84.23 re- 
quires that all new facilities, as well as alter 
ations that could affect access to and use of 
existing facilities, be designed and con- 
structed in a manner so as to make the fa- 
cility accessible to and usable by handi- 
capped persons Section 64 23(a) has been 
amended so that it applies to each newly 
constructed facility if the construction was 
commenced after the effective date of the 
regulation The words if construction has 
commenced" will be considered to mean if 
groundbreaking has takenplace " Thus, a re 
cipient will not be required to alter the 
design of a facility that has progressed 
beyond groundbreaking prior to the effec 
live date, of the regulation 

Paragraph (bl require* certain alterations 
to conform to the requirement of physical 
^tosibility in paragraph (a) If an alter 
ation is undertaken to a portion of a build 
ftig the accessibility of which cold be im 
porved by the manner in which the alter 
ation is carried out. the alteration must be 
made in that manner Thus, if a doorway or 
*all is being altered, the door or other wall 
opening must be made wide enough to ac 
commodate wheelchairs On the other hand, 
i! the alteration consists of altering ceilings, 
the provisions of tins section are not appli 
cable because this alteration cannot be done 
in a way that affects the accessibility of 
that portion of the building The phrase 'to 
the maximum extent feasible" has been 
added to ahiw for the occasional ca*e m 
which the nature ol an existing facility is 
such as to niakeNt impractical or prohibi 
lively expensive to renovate the building in 
a manner that results m Us being entirely 
barrier free In all such cases, however, the 
alteration should prnvide the maximum 
amount of physical aeeevsibihty feasible 

As proposed. \ 84 Wcci required compii 
nnce with the American National Standards 
Institute (ANSI) standard on building aecos 
sibility as the minimum necessary for torn 
phance with the aeeevsibihty requirement of 
4184 23 ta> and <b> The regerence to the 
ANtfl standard created some ambiguity, 
since the standard itself provides for waiv 
ers where other methods are equally effec 
live In providing accessibility to the facility 
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Moreover, the Secretary does not wish to 
discourage innovation in barrier-free con- 
struction by requiring absolute adherence to 
a rigid design standard Accordingly. I 84.23 
(c) has been revised to permit departures 
from particular requirements of the ANSI 
standard where the recipient can demon* 
strate that equivalent access to the facility 
is provided. 

Section 84 23(d) of the proposed regula- 
tion providing for a limited deferral of 
action concerning facilities that are subject 
to section 502 as well as section 504 of the 
Act. ha5 been deleted The SecreUry be- 
lieves that the provision Is unnecessary and 
inappropriate to this regulation. The De* 
partmenl will, however, seek to coordinate 
enforcement activities under this regulation 
with those of the Architectural and Trans 
portalion Barriers Compliance Board. 

SUBPART D— PRESCHOOL. ELEMENTARY. AND 
SECONDARY EDUCATION 

Subpart D sets forth requirements for 
nondiscrimination in preschool, elementary, 
secondary, and adult education programs 
and activities, including secondary vocation 
al education programs. In this context, the 
term 'adult education" refers only to those 
educational Programs and activities for 
adults that are operated by elementary and 
secondary schools. 

The provisions of Subpart D apply to 
state and local educational agencies. Al- 
though the subpart applies, in general, to 
both public and private education programs 
apd r.Hivltics that are federally assisted. 
It 64 32 and 84 33 apply only to public pro- 
grams and 1 84.39 applies only to private 
programs. M 84.35 and 84 38 apply both to 
public programs and to thost private pro- 
grams that include special \acrvlces for 
handicapped students , 

Subpart D generally conforms to the 
standards established for the education of 
handicapped persons in Mitts v Board oj 
Education oj the District of Columbia* 348 
V Supp. 866 (DDC 19721. Pennsylvania 
Association /or Retarded Children v Com 
monweaUh of Pennsylvania, 344 P Supp, 
1257 (ED 1971), 343 F Supp 279 (KD Pa 
1972). and Lebanks v Spea rs. 60. FRD 135 
(E.D La 1973). as well aa In the Education 
of the Handicapped Act. « amended by 
Public Law 94-142 (the EH A I 

The basic requirements common to those 
cases, to the EHA. and to this regulation are 
ill that handicapped persons, regardless of 
the nature or severity of their "handicap, be 
provided a free appropriate public educa- 
tion. 

<2) that handicapped students be educated 
with nonhandlcapped students to the maxi- 
mum extent appropriate to their needs. (3) 
that educational agencies undertake to iden- 
tify and locate all unserved handicapped 
children. (4i that evaluation procedures be 



maproved in order to avoid the Inappropri- 
ate education that results from the miscJaa- 
sificatlon of students, and (5) that procedur- 
al safeguard be established to enable par* 
entsand guardians to influence decisions re* 
garding the evaluation and placement of 
their children. These requirements are de* 
signed to ensure that no hand.capped child 
ia excluded from school on the basis of 
handicap and. If a recipient demonstrates 
that placement In a regular educational set- 
ting cannot be achieved satisfactorily, that 
the student is provided with adequate alter- 
native services suited to the student's needs 
without additional cost to the student's par- 
ents or guardian. Thus, a recipient that op* 
erates a public school system must either 
educate handicapped children In its regular 
program or provide such children with an 
appropriate alternative education at public 
expense. 

It is not the enllon of the Department, 
except in extraordinary circumstances, to 
review the result of individual placement 
and other educational decisions, so long as 
the school district complies with the ' proc- 
ess" requirements of this subpart (concern* 
ing identification and location, evaluation, 
and due process procedures). However, the 
Department will place a high priority on in- 
vestigating cases which may involve exclu- 
sion of a child from the education system or 
a pattern or practice of discriminatory 
placements or education. 

22 Location and notification. Section 
84 32 requires public schools to take steps 
annually to Identify and locaU handicapped 
children who are not receiving an education 
and to publicize to handicapped children 
and their parents the rights and duties es- 
tablished by section 504 and this regulation. 
This section has been shortened without 
substantive change. 

23 Free appropriate public education. 
Former 1164.34 ("Free education") and 
84.36(a) ("Suitable education") have been 
consolidated and revised In new 184.33. 
Under 4 84.34(a). a recipient Is responsible 
for providing a free appropriate public edu- 
cation to each qualified handicapped person 
who is in the recipient's Jurisdiction. The 
word "in" encompasses the concepts of both 
dnmicile and actual residence If a recipient 
places a child In a program other than its 
own. it remains financially responsible for 
the child, whether or not the other program 
is operated by another recipient or educa- 
tional agency. Moreover, a recipient may 
not place a child in a program that is inap 
propriate or that otherwise violates the re 
quircments of Subpart D And in no case 
may a recipient refuse to provide services to 
a handicapped child 'in its jurisdiction be 
cause of another person's or entity's failure 
to assume financial responsibility 

Section 84.33(b) concerns the provision of 
appropriate educational services to handi* 
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capped children To be appropriate, such 
s-*-vices muM be designed to meet handi- 
tapped children's individual educational 
needs to the same^extent that those of non- 
handicapped children are met. An appropri- 
ate education could consist of education in 
regular classes, .duration in regular classes 
with thc^uae of supplementary services, or 
special education and related services, Spe- 
cial education may include specially de« 
sianed instruction in classrooms, at home, or 
in private or public institutions and may be 
accompanied by such related services as de« 
veiopmenla). corrective, and other support- 
ive services (including psychological, coun- 
seling, and medical diagnostic services). The 
placement <* the child must however, be 
consistent w :h the requirements of I 84.34 
and be suited to his or her educational 
needs. 

The quality of the educational services 
provided to handicapped students must 
equal that of the services provided to non- 
handicapped students, thus, handicapped 
student s teachers must be trained in the in- 
struction of persons with the handicap in 
question and appropriate materials and 
equipment must be available The Depart- 
ment is aware that the supply of adequately 
'trained teachers may. at least at the outset 
of the imposition of this requirement, be in- 
sufficient to meet the demand of all recipi- 
ents This factor will be considered in deter 
mining the appropriateness of the remedy 
for noncompliance with this section. A new 
ft84 33(b*2> has been added, which allows 
this requirement to be met through the full 
implementation of an individualized educa 
uon program developed in accordance with 
the standards of the EH A 

Paragraph (c) of | 84 33 sets forth the spe 
cific financial obligations of a recipient If a 
recipient does not itself provide handi- 
capped persons with the requisite* services, it 
must assume the cost of any alternate place- 
ment If. however, a recipient offers ade 
quate services and alternate placement is 
chosen by a student's parent or guardian, 
the recipient need not assume the cost of 
the outside services (If the parent or guard- 
ian believes that his or her child cannot be 
suitably educated in the recipient's pro- 
gram, he or she may make use of the proce 
durej» established in 1 84 36 ) Under this 
paragraph, a recipient's obligation extends 
beyond the provision of tuition payments in 
the case of placement outside the regular 
program Adequate transportation mut»t also 
be provided Recipients must also pay for 
psychological services and those medical 
services necessary for diagnostic and evaiua 
live purposes 

If the recipient places a student, because 
of his or her handicaD. in a program that 
necessitates his or her being away from 
home, the payments must also cover room 
and board and nonmedical care (including 



custodial and supervisory care). When resi 
dentiaJ care is necessitated not by the stu- 
dent's handicap but by factors such as the 
student's home conditions, the recipient is 
not required to pay the cost' of room and 
board. 

Two new sentences have been added tt 
paragraph (cxl) to make clear that a recipi- 
ent's financial obligations need not be met 
solely through its own funds Recipients 
may rely on fundi from any public or pri- 
vate source including insurers and similar 
third parties. . 

The EHA requires a free Appropriate edu- 
cation to be provided to handicapped chil- 
dren "no later than September 1. 1078." but 
section 504 contains no r orlty for delay- 
ing enforcement To reso. (his problem, a 
new paragraph (d) has been added to 
t 84 33 Section 84.33(d) requires recipients 
to achieve full compliance with the free ap 
propriate public education requirements of 
| 84 33 as expeditiously as possible, but in no 
event later than September 1. 1078 The 
provision also makes clear that, as of the ef 
fective date of this regulation, no recipient 
may exclude a qualified handicapped child 
from* its educational program This provi- 
sion against exclusion is consistent with the 
order of providing services set forth in sec- 
tion 612(3) of'lhe EHA. which places the 
highest priority on providing services to 
handicapped children who are not receiving 
an education. 

24 Educational setting Section 84 34 pre 
scribes standards for. educating handicapped 
persons with non handicapped persons t$ 
the maximum extent appropriate to the 
needs of the handicapped person in ques- 
tion A handicapped student may' be re- 
moved from the regular educational setting 
only where the recipient can show tiiat the 
needs of the student would, on balance, be 
served by placement in another setting 

Although under I 84 34. the needs of the 
handicapped person are determinative as to 
proper placement, it should be stressed that, 
where a handicapped student is so disrup- 
tive In a regular classroom that the educa 
lion of other students is significantly Im 
paired, the needs of the handicapped child 
cannot be met in that environment Tliere- 
fnre. regular placement would not be appro 
prikte to his or her needs and would not b? 
required by I 84.34 

Among the factors to be considered in 
placing a child is the need to place the child 
as close to home as possible A new sentence 
has bectn added to paragraph <a> requiring 
recipients to take this factor into account 
As pointed out in several comments, the 
parents' right iinder 1 84 38 to challenge the 
placement of their child extends not only to 
placement in special classes or separate 
schools but also to placement in a distant 
school and. in particular, to residential 
placement. An equally appropriate educa- 
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tionai program may exist closer to home, 
this issue may be raised by the parent or 
guardian under If 84.34 and 84.38. 

New paragraph <b) specified that handi- 
capped children must also be provided nona- 
cademic services in as integrated a setting as 
possible. This requirement is especially im 
portant for children whose educational 
needs necessitate their being solely with 
other handicapped children during most of 
each day. To the maximum extent appropri- 
ate, children in residential settinga are also 
to be provided opportunities for participa- 
tion with other children. 

Section 84.34(c) (formerly i 84.38) requires 
that any faciiiliea that are identifiable as 
being for handicapped students be compara- 
ble in quality to other facilities of the re- 
cipient. A number of comments objected to 
this section on the basia that it encouragea 
the creation and maintenance of such facili- 
ties. This is'not the Intent of the provision. 
A *ep*rate facility violates section 504 
unless It is Indeed necessary to the provision 
of an appropriate education to certain 
handicapped students. In those instances in 
which such facilities are necessary (as might 
be the ease, for example, foraeverely retard 
ed persons), this provision requires that the 
educational services provided be comparable 
to those provided In the facilities of the re- 
cipient that are not identifiable as being for 
handicapped persons. 

25. Evaluation and placement Because 
the failure to provide handicapped persons 
with an appropriate education is so fre 
quently the result of misclasslflcatlon or 
misplacement, section 84.33(b)( 1 ) makes 
compliance with IU provisions contingent 
upon adherence iff certain, procedures de- 
signed to ensure appropriate classification 
and placement. These procedures, delineat- 
ed In SI 84,36 and 84.36. are concerned with 
testing and other evaluation metr.ods and 
with procedural due process rights. 

Section 84.35(a) requires that an individu- 
al evaluation be conducted before any 
action is taken with respect either to the 
initial placement of a handicapped child in 
a regular or special education program or to 
any subsequent significant change in that 
placement, Thus, a full revaluation is not 
required every time an adjustment in place- 
ment is made. "Any action" includes denials 
of placement. 

Paragraphs* (b> and (c) of 184.35 estab- 
lishes procedurea designed to ensure that 
children are not misciassificd, unnecessarily 
labeled as being handicapped, or incorrectly 
placed because of inappropriate selection, 
administration, or interpretation of evalua- 
tion materials This problem has been ex- 
tensively documented in "Issues in the Clas- 
sification of Children." a report by the Proj- 
ect on Classification of Exceptional Chil- 
dren, in which the HEW Interagency Task 
Force participated The provisions of these 



paragraphs are aimed primarily at abuses in 
the placement process that result fror • 
misuse of. 7>r undue or misplaced reliance 
on. standardized scholastic aptitude tests. 

Paragraph (b) has been shortened but not 
substantively changed. The requirement in 
former subparagraph (1) that recipients 
provide and administer evaluation materials 
in the native language of the student has 
been deleted as unnecessary* since the same 
requirement already exists under title VI 
and Is more appropriately covered under 
that statute. Subparagraphs (1) and (2) are. 
in general, intended to prevent misinterpre- 
tation 4 and similar misuse of test scores and, 
in particular, to avoid undue reliance on 
general intelligence tests. Subparagraph (3) 
requires a recipient to administer tests to a 
student with Impaired sensory, manual, or 
speaking skills in whatever manner Is neces- 
sary to avoid distortion of the test result* by 
the impairment. Former subparagraph (< 
has been deleted as unnecessarily repetitive 
of the other provisions of this paragraph. 

Paragraph to requires a recipient to draw 
upon a variety of sources In the evaluation 
process so that the possibility of error in 
classification U minimized. In particular, it 
requires that all significant factors relating 
to the learning process, including adaptive 
behavior, be considered. (Adaptive behavior 
Is the' effectiveness with which the Individu- 
al meets the standards of personal Indepen- 
dence and social responsibility expected of 
his or her age and cultural group.) Informa- 
tion from all sources must be documented 
and considered by a group of persons, and 
the procedure must ensure that the child is 
placed In the most integrated setting appro- 
priate. 

The proposed re iation would have re- 
quired a complete ... dividual reevaluation of 
the student each year. The Department has 
concluded that it Is inappropriate In the sec- 
tion 504 regulation to require full revalua- 
tions on such a rigid schedule. Accordingly. 
1 84.35(c) requirea periodic revaluations 
and specifies that revaluations In accord- 
ance with the EHA will constitute compli- 
ance. The proposed regulation implement* 
Ing the* EHA allows reevaluation at three, 
year intervals except under certain specified 
circumstances. > t 

Under 1 84.36. a recipient must establish a 
system of due process procedures to be af- 
forded to parents or guardians before the 
recipient takes any action regarding the 
identification, evaluation, or educational 
placement of a person who. because of 
handicap, needs or is believed to need spe* 
cial education or related services. This sec- 
tion has been revised, Becauae the due proc- 
ess procedures of the EHA. Incorporated hy 
reference In the proposed section 504 regu- 
lation, are inappropriate for some recipients 
not subject to that Act. the section now 
specifies minimum necessary procedures. 
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nonce a ritclit lo inspect record*, an impar 
dal hearing with a right lo representation 
b> counsel and a review procedure ihe 
EHA procedures remain one means of meet- 
ing tlv reflations due p-oce.vs require 
menls however, and are recommended lo 
recipients as a model 

26 tfonocudemio *emtvs bection »4J< 
requires a recipient to providK^ionacadernic 
and extracurricular services and rartfvlties in 
such manner as is necessary to afford handi- 
capped students an equal opportunity lor 
participation Because tnese services and ac 
livmes are part of a recipient s education 
program, they must. in, accordance with the 
provisions of § 84.34. be provided in the most 
integrated setting appropriate 

Revised paragraph <cH2) does permit sep 
aralion or dllferentiation with respect to 
the provision of physical education and ath 
lelics aclivi'ies, but only if qualified handi 
capped students are also allowed the oppor 
tunny to compete for regular teams or par 
licipate in regular activities. Most handi 
capped students are able to participate in 
one or more regular physical education and 
athletics activities For example, a student 
in a wheelchair can participate m regular 
archery t- urse. as can a deaf student in a 
wrestling course 

Finally, the one-year transition period 
provided in former §84.37la»<3> *as deleted 
in response to the almost unanimous objec 
lion of commenlers to that provision 

21 Preschool and adutt education. Section 
84 38 prohibits discrimination on the basis 
of handicap in preschool and adult educa- 
tion programs Former paragraph (b). which 
emphasized that compensatory programs 
for disadvantaged children are subject to 
section 504. has. been deleted as unneces 
sary. since it is comprehended by paragraph 

( *28 Private education. Section 84.39 sets 
lorth the requirements applicable to recipi 
en to that operate private education pro- 
grams and activities The obligations of 
these recipients hav* been changed in two 
significant respects first. Private schools are 
subject to the evaluation and due process 
provisions of the subpart only If they oper 
ate special education programs, second, 
under § 84 39(b). they may charge more for 
providing services to handicapped students 
than to nonhandicapped students to the 
extent that additional charges can be justi- 
fied by increased costs 

Paragraph (a) of § 84 39 is intended to 
make clear that recipients that operate prl 
vate education programs and activities are 
not required to provide an appropriate edu 
cation to handicapped students with special 
educational needs if the recipient does not 
offer programs designed to meet those 
needs- Thus, a private school that has no 
program for mentally retarded persons Is 
neither required lo admit such a person into 



its program nor lo arrange or pay for the 
provision of the person's education in an 
oilier program A private recipient without 
a special program for blind students, howev- 
er would not be permuted lo exclude, on 
the basis of blindness, a blind applicant who 
is able to participate in the rogular program 
wilh minor adjustments in the manner in 
which ihe program is normally offered 

SUBPART t — POSTSLCONDAB Y LDUCATION 

Subpart E prescribes requirements for 
nondiscrimination in recruitment, admis 
sion. and treatment of students in posUec 
ondary education progr*™ a nd activities, 
including vocational education 

29 Admission and recruitment In addi- 
tion to a general prohibiten of discrim.^a 
lion on the basis of hardicap in §84 42'a>, 
the regulation delineates, in § 84 42(b) spe 
cific prohibitions concerning the establish 
ment of limitations on admission of handi 
capped students, the use of tests or selection 
criteria, and nr^admtsslon inquiry Several 
changes have been made in this provision 

Section 84 42(b) provides that poslsecon 
dary educational institutions may not use 
any test or criterion for admission that has 
a disproportionate, adverse effect on handi 
capped persons unless it has been validated 
as a predictor of academic success and alter 
nate tests or criteria with a less dispropor 
tionate. adverse effect are shown by the De 
partment to be available There are two siR 
nificant changes in this approach from the 
July 16 proposed regulation 

First many commenters expiessed con 
-em that | 84 42(b)(2)(ii> could be interpret 
ed to require a "global search" for alternate 
tests that do not have a disproportionate, 
adverse impact on handicapped persons 
this was not the intent of the. provision and, 
therefore it has been amended to place the 
burden on the Director of the Office for 
Cm! Rights, rather than on the recipient 
to identify alternate tests 

Second, a new paragraph <d>, concerning 
validity studies, has been added Under the 
proposed regulation, overall success in an 
education program, not Just first-><Mr 
grades, was the criterion against which ad 
missions tests were to be validated This ar- 
proach ha* been changed lo reflect the com 
ment of professional testing services that 
use of first year grades would be less disrup 
tive of present practice and that periodic va 
lidity studies against overall success in the 
education program would be sufficient 
check on the reliability of first year grades 
Section 84 42(b)(3) also requires a recipi 
ent to assure itself that admissions tests are 
selected and administered to applicants wilh 
impaired sensory, manual, or speaking skills 
in such manner as is necessary lo avoid 
unfair distortion of test results. Methods 
have been developed for testing the apli 
tude and achievement of persons who are 



Subtitlt A — Dtpartmtnt of HtaHh, Education, and Wtlfort 



App. A 



not able to take wutten tests or even to 
make the marks required for mechanically 
scored objective tests, in addition, methods 
for testing persons with visual or hearing 
impairments are available A recipient, 
under this paragraph, must assure Itself 
that stich methods arc used wilh respc l lo 
the selection and administration of any ad- 
missions tests that it uses 

Section 64.42(b)(3)(iti) has been amended 
to require that admissions tests be adminis- 
tered in facilities that, on the whole, are ac- 
cessible In this context, "on the wholaV 
means that not all of the facilities needfce 
accessiblle so long as a sufficient number of 
facilities are available to handicapped per- 
sons. 

Revised § 84 42(b)(4) generally prohibits 
preadmission inquiries as to whether an ap- 
plicant has a handicap The considerations 
that led to this revision are similar to those 
underlying the comparable revision of 
§84.14 on preemploymenl inquiries The 
relation does, however, allow Inquiries to 
be made, after admission but before enroll- 
ment, as to handler that may require ac 
commodation. ^' 

New paragraph (c) parallels the section on 
preeinployment inquiries and Mlows post 
secondary InslituMons to inquire about ap- 
plicants' handicaps before admission, sub- 
ject to certain safeguards, if the purpose of 
ll»e inquiry is lo lake remedial action to cor 
reel past discrimination or lo take voluntary 
action to overcome the limited participation 
of handicapped persons in postsecondary 
educational institutions. 

Proposed § 84.42(c). which would have al- 
lowed different admissions criteria in cer- 
tain cases for handicapped persons, was 
widely misinterpreted In comments from 
both handicapped pe/sons and recipients 
We have concluaed that the section is un- 
necessary, and It has been deleted 

30 Treatment of students. Section 84.43 
contains general provisions prohibiting the 
discriminatory treatment of qualified handi- 
cappeo applicant* Paragraph <b) requires 
recipients to ensure that equal opportuni- 
ties «irc provided lo Its handicapped stu- 
dents in education programs and activities 
that are not operated by the recipient. The 
recipient must be satisfied that the outside 
education program or activity as a whole is v 
nondiscriminatory For example, a college 
must ensure that discr;minatlon on the 
basis of handicap does not occur in connec 
tlon with teaching assignments of student 
teachers in e'ementary or secondary schools 
not operated by the college Under the ' as a 
whole" wording, the college could continue 
to use elementary or secondary school sys 
terns that discriminate if. and fnly If. the 
college's student leaching program, when 
viewed in its entirety, offered handicapped 
student teachers the same range and quality 



of choice in student leaching assignments 
afforded nonhandicapped students 

Paragraph (O oi this section prohibits a 
recipient from excluding qualified handi 
capped students from any course, course of 
study, or other part of its education pro- 
gram or activity This paragraph is designed 
to eliminate the practice of excluding handi- 
capped persons f rem specific courses and 
from areas of concentration because of fac- 
tors such as ambulatory difficulties of the 
student or assumptions* by the recipient 
that no job would be available in the area in 
question for a person with that handicap 

New paragraph (d) requires poslsecondary 
institution* to operate their programs and 
activities so that handicapped students are 
provided services in the most integrated sel- 
ling appropriate Thus, if a college had sev- 
eral elementary physics classes and had 
moved one such class to ihe first floor of 
the science building to accommodate stu- 
dents in wheelchairs, it would be a violation 
of this paragraph for the college to concen- 
trate handicapped students with no mobil- 
ity impairments In the same class. 

31. Academic adjustments. Paragraph (a) 
of § 84.44 requires thai a recipient make cer* 
lain adjustments to academic requirement* 
and practices that discriminate or have the 
effect of discriminating on the basis of 
handicap. This requl '•ment. like its prede 
cessor in the proposed regulation, does not 
obligate in institution to waive course or 
other academic requirements But such In- 
stitutions must accommodate those require 
menu to the needs or Individual handi 
capped students. For example, an Institu- 
tion might permit an otherwise qualified 
handicapped student who is deaf to subsll 
tute an art -appreciation or music history 
course for a required course in music appre- 
ciation or could modify the manner in 
which the music appreciation course is con- 
ducted for the deaf student. It shoud be 
stressed that academic requirements that 
can be demonstrated by tr * recipient to be 
essential to its program of .nsl ruction or lo 
particular degrees need not be changed 

Paragraph (b> provldea that poslsecon 
dary Institutions may not impose rules that 
have the effect of limiting the participation 
of handicapped students In the education 
program. Such rules inc» A t prohibition of 
tape recorders or braillers classrooms and 
dog guides in campus bull ngs. Several re 
cipients expressed concern about allowing 
students to tape record lee urea because the 
professor may later wart > copyright the 
lectures This problem ml be solved by rr 
quiring students to sign greements that 
they will not release the >.pe recording or 
transcription or otheruds hinder the pro 
lessor's ability to obtain » copyright 

Paragaph (c) of this action, concerning 
the administration of course examinations 
to students with impaired sensory, manual. 
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or speaking skills, parallels the ^uiauon s 
provisions on admissions testing <|84 42<D)i 
and will be similarly interpreted 

Under 1 44 44(d). a recipient must ensure 
that no handicapped student is subject to 
discrimination in the recipients program 
because of the absence of necessary auxi - 
lary educational aids Colleges and universi- 
tiles expressed concern about the costs of 
compliance with this provision 

The Department emphasizes that recipi- 
ents can usually meet this obligation by as- 
hling students in using existing resource 5 
lor auxiliary aids such as state ; 
rehab.litation agencies and private ch*ma- 
^organizations indeed, the Department 
anticipates that the bulk of »««hary aids 
be paid for by slate and private agen- 
cies not by colleges or universities In Hose 
circumstances where the recipient Institu- 
tion must Provide the educational auxiliary 
aid thnnstitut.on lias flexibility in choos- 
,ng the methods by which the aids wit be 
supplied For example some universities 
nave used students to work with the tnstitu- 
5n s handicapped students Ol her instl u- 
tions have used existing private Wencles 
hit tape lexis for handicapped st«dente 
free of charge in order to reduce the 
number of refers needed for visually im- 
paired students 

As long as no handicapped person is ex 
eluded from a program because of the lack 
of an appropriate aid. the recipient need ; ni it 
have alt such aids on hand a all times 
Thus, readers need not be available In he 
recipient's library at all times so on « the 
schedule of limes when a reader is available 
w established, is adhered to. and is suffl^ 
cient Of course, recipients arc not required 
t« maintain a complete braille libra, v 

M loSma Section 84 45(a) requires 
posisecondary institutions to provide hous 
„ig to handicapped students at I lie same 
cost as they provide it to other students and 
ma convenient, accessible, and comparable 
♦manner Commented particularly blind 
Serwns pointed out that some hand capped 
£r£ns can live in any college housing and 
need not wait to the end or the transition 
od Subpart CUbe offered the same 
variety and scope or housing accommoda- 
te Riven to nouhandicapped persons 1 he 
Srtment concurs w.th this position and 
will interpret this section accordingly 

A number of colleges and universities 
reacted negatively to paragraph <b> of this 
section U provides that, ir a recipient as- 
4ts m making olf. campus housing available 
oils student,, it aliouia deve op _ and Imp e ; 
merit procedures to assure itseir that orr 
rlmms housing as a whole, is available to 
^5teapW«*nta. Since posUecondary 
m itntionl are presently required to assure 
hem e ves that orr-campus hous ng is pro 
l*d » a manner that does not discr m i^ 
natc on the basis of sex (*86 32 or the title 



IX regulation), they may use the procedures 
developed under title IX In order to comply 
with J 84 45(b) It should be emphasized 
that not every oir-campus living accommo- 
dation need be made accessible to handi- 
capped persons . 

33 Health and insurance. Section 84.« oi 
the proposed regulation, providing that re- 
cipients may not discriminate on the basis 
or handicap in the provision or health , relat 
ed services, has been deleted as duplicative 
or the general provisions or section 54.43. 
This deletion represents no change In the 
obligation or recipients to provide nondiscrl 
minatory health and insurance plans The 
Department will continue to .require that 
nondiscriminatory health services be pro- 
vided to handicapped students Recipients 
are not required, however, to provide spe^ 
clallzed services and aids to handicapped 
persons In health programs If. ror example, 
a college Inhrmary treats only simple disor- 
ders such as cuts, bruises, and colds, its obli- 
gation to handicapped persons is to treat 
such disorders ror them .jam-i 
34 Financial assistance Section 84 46(a) 
(formerly $84 47). prohibiting discrimina- 
tion in providing financial assistance, re- 
mains substantively the same It provides 
that recipients may not provide less assist- 
ance to or limit the eligibility of qualified 
handicapped persons for' such assistance, 
whether the assistance is provided directly 
by the recipient or by another entity 
through the recipient's sponsorship Awards 
that are made unJer wills, trusts, or similar 
legal instruments in a discriminatory 
manner are permissible, but only if the 
overall errect of the recipient s provision or 
rinancial assistance is not discriminatory on 
the basis of handicap 

It will not be considered discriminatory to 
deny, on the basis of handicap, an athletic 
scholarship to a handicapped person : ir the 
handicap renders the person unable to qual 
irv Tor the award For example, a student 
who has a neurological disorder might be 
denied a varsity rootball scholarship on the 
basis or his inability to play football but a 
oeaf person could not, on the basis or hand 
cap. be denied a scholarship ror the school s 
diving team. The dear person could howev- 
er, be denied a scholarship on the basis or 
comparative diving ability 

Commenters on I 84 46(b). which applies 
to assistance m obtaining outside employ 
mcnt for students, expressed si ml ar con 
cerns to those raised under 18«.43<b). con 
coining cooperative programs This para 
araph has been changed in the same 
manner as J 84 43(b) to Include the as a 
whole" concept and will be interpreted in 
the same manner as 1 84 43(b). 

35 Nonacademic services Section B4.47 
t formerly 1 84 48) establishes nondiscrimlna 
tion standards ror Physical education and 
athletics counseling and placement services. 
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and social organizations This section sets 
the same standards as does { 84.38 of Sub- 
part D, discussed above, and will be inter- 
preted in a similar fashion 

SUyPAHT r— HEALTH, WELFARE. AND SOCIAL 
' SERVICES 

Subpart F applies to recipients that oper- 
ate health, welfare 1 , and social service pro- 
grams The Department received fewer com- 
ments on this subpart than on others 

Although many commented that Subpart 
F lacked speeiriclty, these commenters pro 
vided neither concrete suggestions nor addi 
lions Nevertheless, some changes have been 
made, pursuant to comment, to clarify the 
obligations or recipients in specific areas. In 
addition, in an effort to reduce duplication 
in the regulation, the section governing re 
ciplents providing health services (proposed 
§84.52) has been consolidated with the sec- 
tion regulating providers or welfare and 
social services (proposed | 84.33 K Since the 
separate provisions that appeared in the 
proposed regulation were almost identical, 
no substantive change should be inferred 
rrom their consolidation. 

Several commenters asked whether Sub- 
part F applies to vocational rehabilitation 
agencies whose purpose is to assist in the re 
habituation of handicapped persons. To the 
extent that such agencies receive financial 
assistance Trom the Department, they are 
covered by Subpart F and all other relevant 
subparts of the regulation. Nothing in this 
regulation, however, precludes such agen 
cies Trom servicing or\/ handicapped p r 
sons Indeed. * tiAU) permits recipients to 
offer services or benefits that are UmiU J by 
lederal law to handicabped* persons or 
classes or handicapped persons 

Many comments suggested requiring state 
health, welfare, and social service agencies 
to take an active role in the enforcement or 
section 504 with regard to local health and 
social service providers The Department be- 
lieves that the possibility for foderal-state 
cooperation in the administration and en 
forcerncnt or section 504 warrants further 
consideration Moreover, the Department 
will rely largely on state Medicaid agencies, 
as it has under title VI. for monitoring com- 
pliance by individual Medicaid providers 

A mini be' or comments also discussed 
whether section 504 should be read to re- 
quire payment or compensation to institu- 
tionalized handicapped patients who per 
form services for the institution in which 
they reside The Department or Labor has 
• v.enti'y issued a proposed regulation under 
the Fair Labor Standards Act (FLSA) that 
covers the question or compensation ror in 
stitiitionalizcd persons 42 FR 15224 (March 
18, 1977) This Department will seek infor 
mat ion and comment rrom the Department 
of Labor concerning that agency's experi 
encc administering the FLSA regulation. 



36 Health, welfare, and otherlsoctal serv- 
ice providers. As already noted; § 84.53 has 
been combined with proposed i 04.53 into a 
single section covering health, welfare, and 
other social services Section 84.52(a) has 
been expanded in several respects The addi- 
tion or new paragraph (aX2) is intended to 
make clear the basic requirement or equal 
opportunity to receive beneHts or services in 
the health, welfare, and social service area) 
The paragraph parallels |f 84.4(b)(ii) ..r.d 
84.43(b) New paragaph <aX3) requires the 
provision or elective beneriu or services, as 
defined in {84.4(b)(2) <!«.. benefits or serv- 
ices which "arford handicapped persons 
equal opportunity to obtain the same result 
(or) to gain the same benerit • • pM ). 

Section 84.52(a) also Includes provisions 
concerning the limitation or benents Oi 
services to handicapped persons and the 
subjection or handfeapped persons to differ- 
ent eligibility standards. (These provisions 
were previously included In the welfare re 
cipient section (184.53(a)).) One common 
misconception about the regulation is that 
it would require specialized hospitals and 
other health care providers to treat all 
handicapped persons. The regulation makes 
no such requirement. Thus, a burn treat- 
ment center need not provide other types or 
medical treatment to handicapped persons 
unless it provides such medical services to 
nonhandicapped persons. It could not. how- 
ever, reruse to treat the burns or a deaf 
person because or his or her deafoess. 

Commenters had raised the question or 
whether the prohibition against different 
standards or eligibility might preclude recip- 
ients rrom providing special services to 
handicapped persons or classes or handi- 
capped persons The regulation will not be 
so interpreted, and the spccMc section In 
question has been eliminated. Section 
84.4(c) makes clear that apeclal progrMns 
for handicapped persons arc permitted 

A new paragraph (a)(5) concerning the 
provision or different or separate sen/Ices or 
benents ha? been added, This provision pro. 
hibit.s such treatment unless necessary to 
provide qualified handicapped persons with 
benents and services that are as elective as 
those provided to others. 

Section 84.52(a)(2) or the proposed regula- 
tion has been omitted as duplicative or re- 
vised I 84.22 (b) and (c) in Subpart 0, As dis- 
cus;., above, these sections permit health 
care providers to arrange to meet patients 
in sccesstble facilities and to make refarrals 
in carefolly limited circumstances. 

Section 84.52(a)(3) or the proposed regula- 
tion has been redesignated 184 52(b) and 
has been amended to cover written material 
concerning waivers or rights or consent to 
treatment as well as general notices con- 
cerning health benents or services. The sec- 
tion requires the recipient to ensure that 
qualified handicapped persons are not 
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dented effective notice because of their 
Handicap For example, recipients could use 
several different types of notice in order to 
reach persons with Impaired vision or hear- 
ing, such as brailled messages, radio spots, 
and tacticle devices on cards or envelopes to 
inform blind persons of the need to call the 
recipient for further information. 

Sections 84.52(a)(4), 84.52(a)(5), and 
84.52(b) have been omitted from the regula- 
tion a* unnecessary. They are clearly com- 
prehended ■ by the more general sections 
banning discrimination 

Section 84.52(c) Is a new section requiring 
recipient hospitals to establish a procedure 
for effective communication with, persons 
\vith impaired hearing for the purpose of 
providing emergency health care. Although 
it would be appropriate for a hospital to ful- 
fill its responsibilities under this section by 
having a full-time interpreter for the deaf 
on staff, there may be other means of ac» 
complishing the desired result of assuring 
that some means of communication is imme- 
diately available for deaf persons needing 
emergency treatment. 

Section 84.52(d). also a new provision, re- 
quires recipients with fifteen or more em- 
ployees to provide appropriate auxiliary 
aids for persons, with impaired sensory, 
manual, or speaking skills. Further, the Di- 
rector may require a small provider to fur 
nfsh auxiliary aids where the provision ox 
aids would not adversely affect the ability 
of the recipient to provifcle its health bene- 
fits or service. Thus although a small non- 
profit neighborhood clinic might not be ob- 
ligated to have available an interpreter for 
deaf persons, the Director may require pro- 
vision of such aids as may be reasonably 
available to ensure that qualified handi- 
capped persons are not denied appropriate 
benefits or services because of their handi- 
caps. 

37. Treatment of Drug Addicts and Alco- 
holtcs. Section 84.53 is a new section that 
prohibits discrimination in the treatment 
and admission of drug and alcohol addicts 
to hospitals and outpatient facilities. This 
section is Included pursuant to section 407, 
Public Law »2~255. the Drug Abuse' Office 
and Treatment Act of 1972 (21 U.S.C. 1174). 
as amended, and section 321. Public Law 91- 
616. the Comprehensive Alcohol Abuse and 
Alcoholism Prevention. Treatment, and Re- 
habilitation Act of 1970 (42 U.S.C. 4581). as 
amended, and section 321. Public Law 93- 
282. Section 504 itself also prohibits such 
discriminatory treatment and, in addition, 
prohibits similar discriminatory treatment 
by other types of health providers. Section 
84.53 prohibits discrimination against drug 
abusers by operators of outpatient facilities, 
despite the fact that section 407 pertains 
only to hospitals, because of the broader ap- 
plication of section 504. This provision does 
not mean that all hospitals and outpatient 



facilities must treat drug addiction and alco- 
holism U simply means, for example, that a 
cancer clinic may not refuse to treat cancer 
patients simply because they are also alco- 
holics. 

38. Education of mstitutionalued persons. 
The regulation retains § 84.54 of the pro- 
posed regulation that requires that an ap- 
propriate education be provided to qualified 
handicapped persons who are confined to 
residential institutions or day care centers. 

SUBPART G— PROCEDURES 

In J 84.61. the Secretary has adopted the 
title VI complaint and enforcement proce- 
dures for use in implementing section 504 
until such time as they are superseded by 
the Issuance of a consolidated procedureal 
regulation applicable to' all of the civil 
rights statutes and executive orders admin- 
istered by the Department. 

Appendix B— Guidelines for Eliminating 
Discrimination and Denial or Services 
on the Basis of Race. Color. National 
Origin* Sex. and Handicap in Vocational 
Education Programs 

NoTE.-Por the text of these guidelines, 
see 45 CPR Part 80. Appendix B 
[42 PR 22677. May 4. 1977. as amended at 44 
PR 17163. Mar. 21. 19793 



181 



App. B-166 



Title VI Investigation 
and Hearing Procedures 
(Used for Section 504 Cases) 
45 C*F,R. Parts 80 and 81 



§ B0.6 Compliance information* ^ 

<a> Cofyptrction and assistance. The 
responsible Department official shall >tc 
the fullest extent practicable seek the 
cooperation of recipients In obtaining 
compliance with this part and shall pro- 
vide assistance and guidance to recipients 
to help thou comply voluntarily with 
this part. ' 

(b) Compliance reports. Each recipi- 
ent 3hall fceep such records and suhmit to 
the responsible Department official or hi* 
designee timely, complete and accurate 
compliance reports at such times, and In 
suoh form and containing such informa- 
tion, as the responsible Department offi- 
cial or his designee may determine to be 
necessary to enable him to ascertain 
whether the recipient has complied or is 
complying with this part. For example, 
recipients should have available for the 
Department racial and ethnic data 
showing the extent to which n ember of 
minority sroum; are bcneflcia-ies of and 
participants in federally-assisted pro- 
prams. In the case of anv p r oirram under 
which a primary recipient extends Fed- 
eral financial assistance to any other re- 
cipient, .vich o-her recipient :>hall also 
submit such compliance reports to the 
pnr.wry recipient ns may be necessary to 
rmWe the pMmary recipient to carry 
out K* obligations under this part. 

<o> /rw$c 'o sources nf*informaiion, 
Earh recipient s^all permit aeecs by 
tho re pon c i»Me Department ofilclul or 
dcMrivv? during normal !nrlie.*-s 
hom* to sS'teh of its books, records ar- 
rouut*. and ether. sources of informa- 
tion, and Its facilities as may be per- 
tinent to ascertain compliance with this 
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part. Where any information required 
of a recipient is in the exclusive pos- 
session of any other agency, institution 
or person and this agency, institution 
or person shall fail or refu.se to furnish 
this Information the recipient shall so 
certify in its report and shall set forth 
what efforts it has nade to obtain the 
information. Asserted considerations of 
privacy ^or confidentiality may not op- 
erate to bar the Department Horn 
evaluating or seeking to enforce com- 
pliance with this Part. Information of a 
confidential nature obtained in connec- 
tion with compliance evaluation or en- 
forcement .shall not be disclosed except 
where necessary in formal enforcement 
proceedings or where otherwise required 
by law. 

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficial les, 
And other interested persons such in- 
formation regarding the provisions of 
this regulation and its applicability to 
the program for which the recipient re- 
ceives Federal financial assistance, and 
make such information available to 
them In such manner, as the responsi- 
ble JDepaUment official finds necessary 
to apprise such persons of the protec- 
tions against discrimination assured 
them by the Act and this regulation. 

(CMC. 601, e03, OitU RlghU Act of 1084; 78 
8Ut. 353; 43 UJS.O. 3000(1. 3000(1-1) {29 PR 
1C20S, Doe. 4. 1064, m amended at S3 PR 
14655, Oct. 10, 1067; 86 FR 17061, 17U83, 
July 5,1073] 

I 80.7 Conduct of Investigation*. 

(a) Periodic compliance reviews. The 
responsible Department official or his 
designee shall from time to time review 
,the practices of recipient* to determine 
whether they are complying with this 
part. 

(b) Complaint*. Any person who be- 
lieve* himself or any specific class of 
individuals to be subjected to discrimi- 
nation prohibited by this part may by 
himself or by a representative file with 
the responsible Department official or 
his designee a written complaint. A 
complaint must be filed not later than 
180 days from the date of the alleged dis- 
crimination, unless the time for filing la 
extended by the responsible Department 
official or his designee. 

(c) Investigations, The responsible 
Department official or his designee will 
make a prompt investigation whenever 
a compliance review, report, complaint, 



or any other information Indicates a 
possible failure to comply with this part 
The investigation should include, where 
appropriate, a review of the pertinent, 
practices and policies of the recipient, 
the circumstances under which the pos- 
sible noncompliance with thw part oc • 
curred, and other factors rekvant to u 
determination as to whether the recipi- 
ent has failed to comply with this part. 

(d) Resolution of matters. (1) If an 
investigation pursuant to paragraph <c 
of this section indicates a failure to com- 
ply with this part, the responsible De- 
partment official or his designee '111 so 
Inform the recipient and the mutter wlJ 
be resolved by informal moans whenever 
possible. If it has been determined that 
the matter cannot be resolved by infor- 
mal means, action will be taken as pro- 
vided for in ! 80 8. 

(2) If an Investigation docs not war- 
rant action pursuant to subparagraj h 
(1) of this paragraph the responsible 
Department official or his designee w.U 
so Inform the recipient and the com- 
plainant, if any, in writing 

<e> Intimidaiory or retaliatory a<ts 
prohibited. No recipient or other person 
shall Intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any right 
oi privilege secured by section 601 of. the 
Act or this part, or because he has made 
a* complaint, testified, assisted, or par- 
ticipated In any manner In an Investi- 
gation, proceeding or hearing under 
thi* part. The identity of complainants 
shall be kept confidential except to the 
extent necessary to carry out the pur- 
poses of this part, including the conduct 
of any Investigation, hearing, or Judicial 
proceeding arising thereunder. 
(8ec. «01, 803, Ci*U Rights Act of 1864. 79 
Stct. 232; 43 US.C. 20004, 200Od-l) (29 FR 
18208, Doc. 4, 1084. at amended at 38 KB 
17981, 17983, July 5. 1073 J 

g 80.8 Procedure for effecting compli- 
ance* 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with thii regulation, find If the noncom- 
pliance or threatened noncompliance 
cannot be corrected u.y Informal rmans, 
compliance with this P^rt nrjay be effected 
by the suspension or termination cf or 
refusal to grant or to continue Federal 
financial assistance or by any ether 
means authorized by law. Such ether 
means may Include, but are not United 
to, (I) a reference to the Department of 
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Justice with a recommendation that ap- 
propriate proceedings be brought to en- 
force any rights of the United States 
under any law of the United State* (In- 
cluding other titles of the Act), or any 
assurance or other contractual under- 
tatasllg. and 2> any applicable proceed- 
ing under Ltate or local law. 

ib> Noncompllartbe with I 80.4. If an 
appl'cant falls or refuses to furnish an 
assurance required under I 80.4 or other-; 
wise falls or refuses to comply with ai 
requirement Imposed by or pursuant toi 
that section Prdera! financial assistance' 
may be refused In accordance with the! 
procedures of paragraph (c) of this sec- 
tion. The Department shall not be re- - 
quired to provide assistance In such a 
case during the pendency of the admin- 
istrative proceedings under such para- 
graph except that the Department shall 
continue assistance during the pendency 
of such proceedings where such assist- 
ance U due and payable pursuant to an 
application therefor approved Prior to 
the effective date of thli part. 

(c> Termination of or refusal to grant 
or to continue Federal financial assist' 
ance. No order suspending, terminating 
or refusing to grant or continue Federal 
financial assistance shall become effec- 
tive until (1) the responsible Depart- 
ment official has advised the applicant or 
recipient of his failure to comply and has 
determined that compliance cannot be 
secured by voluntary means, (2) there 
has been an express finding on the rec- 
ord, after opix>rtunity for hearing, of 
a failure by the applicant or recipient 
♦x) comply with a requirement imposed 
4 by or pursuant to this part, (3) the ex- 
piration of 30 days after the Secretary 
lias Med with the committee of the House 
and the committee of the Senate haying 
legislative Jurisdiction over the program 
involved, a full written report of the 
circumstances and the ground! for such 
cxtion. Any action to suspend or ter- 
minate or to refuse to ffrant or to con- 
tinue Federal financial assistance shall 
r e limited to the particular political cn- 
tMy, or part thereof, or other applicant 
or recipient <\s to whom such a finding 
\ us beer, made and shall be limited In its 
effect to the particular program, or part 
t lcrcof. in which such noncompliance 
h?.s been ;>o found. 

(C) Other means authorized by law* 
No action to effect compliance by any 
other means authorized by law shall 
be taken until (1) the responsible De- 



partment official has determined that 
compliance cannot be secured by vol- 
untary means, (2> the recipient or other 
person has been notified of Its failure to 
comply and of the action to be taken to 
effect compliance, and (3) the expira- 
tion of at least 10 days from the mailing 
of such notice to the recipient or other 
person. During this period of at least 
10 days additional efforts shall be made 
to persuade the recipient or other person 
to comply with the regulation and to 
take such corrective action as may be 
appropriate. 

(Stjo. 601, 602, CWU Right* Act of 1934; 7t 
Stat. 352; 42 U.S.C. SOOQd, 2000d-l. 8*0, ltO. 
80 SUt. 1300; 42 U.8.0. 2000d-fi) 139 FR 
10298. Dec. 4, 1964. M amended at 32 W* 
14566, Oct. 10, 1007; 68 PR 17082, July f, 
1973] 

§ O0.9 Hearing*. 

(a) Cpportunttv for hearing. When- 
ever an opportunity for a hearing is re- 
quired by I 80.8(c), reasonable novice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected applicant or recipient. This no- 
tice shall advise the applicant or .recip- 
ient of the action proposed to, be taken, 
the specific provision under which the 
proposed action against it is to be taken, 
and the matters of fact or law asserted 
as the basis for this action, and either 
(l ) fix a date not less than 20 days after 
the date of such notice within which the 
applicant or recipient may request of the 
responsible Department official that the 
matter be scheduled for hearing or (2) 
advise the applicant or recipient that the 
matter in question hu been set down for 
hearing at a stated place and time, The 
time and Place so fixed shall be reason- 
able and shall be subject to change for 
cause. The complainant, if any, shall be 
advised of the time and place of the 
hearing. An applicant or recipient may 
waive a hearing and submit written in* 
formation and argument for the record. 
The failure of an applicant or recipient 
to request a hearing for which a date 
has been set shall be deemed to be a 
waiver of the right to a hearing under 
section 602 of the Act and 180.8(c) of 
this regulation and consent to the mak- 
, ing of a decision on the basis of such 
information as may be filed as the record. 

(b) Time and Place ot hearing. Hear- 
ings shall be held at the offlcee of the 
Department in Washington, D.C at a 
ume fixed by the responsible Department 
official unless he determiner that the 
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oonvenltnot of the applicant or recipient 
or of the Department nxjuim that an- 
other Place be selected. Hearings shall 
be held before a hearing examiner des- 
ignated in accordance with 5 tLS.C. 3105 
and 3344 (section 11 of the Administra- 
tive Procedure Act) . 

(c) Right to counsel In all proceed- 
ings under thli section, the applicant or 
recipient and the Department shall have 
the right to be represented by counsel. 

(d) Proctduru, evidence, and record. 
(1) The hearing, deciaion. and any ad- 
ministrative review thereof ahall be con- 
ducted In conformity with sections 5-* 
of the Administrative Procedure Act. and 
in accordance with such rules of proce- 
dure as are proper (and not Inconsistent 
with this section) relating 'to the con- 
duct of the hearing, slvtng of notices 
lubaequent to those provided for In para- 
graph (a) of this section, taking of testi- 
mony, exhibit*, arguments and briefs, re- 
quests for findings, and other related 
matters. Both the Department and the 
applicant or recipient* shall be entitled 
to introduce all relevant evidence on the 
issues as stated In the notice for hearing 
or as determined by the officer conduct- 
ing the healing at the outset of or during 
the hearing. Any person (other than a 
Government employee considered to be 
on official business) who. having been 
invited or requested to appear and testify 
as a witness on the Government's behalf, 
attends at a time and place scheduled 
for a hearing provided for by this part, 
may be reimbursed for his travei and 
actual expenses of attendance In an 
amount not to exceed the amount pay- 
able under the standardized travel regu- 
lations to a Government employee 
.traveling on official business. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu- 
ant to this part, but rules or principles 
designed to assure production of the most 
credible evidence available and to sub- 
ject testimony to test by cross-examina- 
tion shall be applied where reasonably 
necessary by the ofllccr conducting the 
hearing. The hearing officer may ex- 
clude Irrelevant, immaterial, or unduly 
repetitious evidence. All documents and 
other evidence offered or taken for the 
record shall be open to examination by 
the parties and opportunity shall bo 
Riven to refute facts and arguments ad- 
vunccd on. either side of the Issues. A 
transcript shall be made of the oral evi- 
dence except to the extent the substance 



thereof U stipulated for the record. 
All decisions shall be baaed Upon the 
hearing record and written findings ahall 
be made. 

(e) Consolidated or Joint Rearing*. 
in cases in. which the same or relatsd 
facts are asserted to constitute non- 
compliance with this regulation with re- 
spect to two or more programs to which 
tills part applies, or noncompliance with 
this part and the regulations of one or 
more other Federal departments or agen- 
cies Issued under Titl? VI of the Act, the 
responsible Department official may, by 
agreement with such other departments 
or agencies where applicable, provide for 
the conduct of consolidated or Joint 
hearings, and for the application to such 
hearings of rules of procedures not -In- 
consistent Trtth this part. Final decisions 
In such cases, insofar as this regulation 
is concerned, shall be made in accordance 
with 1 80.10. 

(8to. 602. CWU Right* Ant of 1904: 7S Stat 
252; 42 U.S.C. a000d-l ) [2» FR l<J2f.S, Dtc. 4. 
IBM. m axntnded at 32 FH 1465&, Oct. 19 * 
1U07; SS FH 17Q81. 17982| July 5, 1913| 

§ 80.10 Drchiont and notices* 

(a) Decision* by hearing examiner* 
After a hearing Is held by a heating ex- 
aminer such hearing examinor shall 
either make ah Initial decision, if so au- 
thorized, or certify the entire record In- 
cluding his recommended findings and 
proposed decision to the reviewing au- 
thority for a final decision, and a copy 
of such Initial decision or certification 
shall be mailed to the applicant or re- 
cipient and to the complainant. If any. 
Where the initial decision referred to In 
this paragraph or In paragraph <c> of 
tills section is made by the hearing ex- 
aminer, the applicant or recipient or the 
counsel for the Department may. within 
the period providca for In the> rules of 
procedure issued by tbe responsible De- 
partment official. Ale with the ^viewing 
authority exceptions to the Initial deci- 
sion, with hla reasons therefor. Upon 
the filing of ouch exceptions the review- 
ing authority shall review the initial de- 
cision and issue its own decision thereof 
including / the reasons therefor In the 
absence of exceptions the Initial dccLMon 
shall constitute the final decision, sub- 
ject to the provisions of para£J*Ph (e) 
of tills section. 

(b> Drciitons-on record or rvtctc bv 
the. reviewing authoilty. Whenever a rec- 
ord is -ertlfled to the reviewing authority 
for decision or it reviews the decision of 
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a hearing examiner pursuant to para- 
graph (ar or (c) of this lection, the ap- 
plicant or recipient shall be £v« r*a- 
souable opportunity to file with it briefs 
or other written sUtmenU of 1U con- 
tenuous, and a copy ot the final decision 
of the reviewing authority ahall be given 
In writing to the applicant or recipient 
and to the complainant. If any. 
<c> Decisions on record where a hearing 
* is waived. Whenever a hearing li waived 
pursuant to I 80.9(a) the reviewing au- 
thority ahall make 1U final decision on 
the record or refer the matter to a hear- 
ing examiner for an initial decision to be 
made on the record. A copy of such de- 
cision shall be given in writing to the- 
applicant or recipient, and to the com- 
plainant, if any. . . , 

(d> Rulings required. Each decision or 
a hearing examiner or reviewing author- 
ity ahall aet forth a ruling on each find- 
ing conclusion, or exception presented, 
and shall Identify the requirement or re- 
quirement* Imposed by or pursuant to 
this part with which It 1b found that 
the applicant or recipient has failed to 
comply. ' , 

'(e) Review in certain case$ oy the 
Secretary. If the Secretary has not per- 
sonally made the final decision referred 
b In paragraphs (a), (bh or (c) of this 
section, a recipient or applicant or the 
counsel for the Department may request 
the Secretary to review a decision ofthe 
Reviewing Authority In accordance with 
rules of procedure issued by the re- 
sponsible Department official. Such re- 
view Is not a matter of right and shall be 
granted only where the Secretary deter- 
mines there are special and Important 
reasons therefor. The Secretary may 
grant or deny such request, in whole or 
In part. He may also review such a deci- 
sion upon his own motion In accordance 
with rules of procedure Issued by the re- 
sponsible Department official. In the ab- 
sence of a review under this paragraph, a 
Aual decision referred to In paragraphs 
(a) , (b) . (c) of this section shall become 
the final decision of the Department 
when the Secretary transmits It as such 
to Congressional committees with the re- 
port required under section 602 of the 
\et. Philure of an applicant or recipient 
to file an exception with the Reviewing 
Authority or to request review under this 
paraKrarh shitll not be deemed a failure 
to exhaust administrative remedies for 
the" purpose of obtaining Judicial review. 



(X) Content of orders. The final deci- 
sion may provide for suspension or termi- 
nation of , or refusal to grant or continue 
Federal financial assistance, in whole or 
in part, to which this regulation applies, 
and may contain such terms, conditions, 
and other provisions as are consistent 
with and'wlU effectuate the purposes oi t 
the Act and this regulation,, including 
provisions designed to fissure that no 
Federal financial assistance to which this 
regulation applies will thereafter be ex- 
tended under such law or laws to the 
applicant or recipient determined by 
such decision to be in default in its per- 
formance of an assurance given by it pur- 
suant to this regulation, or to have other- 
wise failed to comply with this regulation 
unless and until it corrects iU noncom- 
pliance and satisfies the responsible De- 
partment official that it wUl fully comply 
with this regulation. ..4 m 

<u) Pott-termination proceedings. (1) 
An applicant or recipient advewely af- 
fected by an order issued unANpara- 
graph (f) of this section shall b#rcstored 
to full eligibility to receive Federal fi- 
nancial assistance If it satisfies the terms 
and conditidiis of that order for such 
eligibility or If It brings itself into com- 
pliance with this part and Provide* 
reasonable assurance that It win fully 
comply with this part. An elemen- 
tary or secondary school or school sys- 
tem which is unable to file an assurance 
of compliance with I S0.3 shall be re- 
stored to fuU eligibility to receive Federal 
financial assistance, if It files a court 
order or a plan for desegregation which 
meets the requirements of I 80.4(c) ♦ and 
provides reasonable assurance that it 
will comply with the court order or p*an. 

(2) Any applicant or recipient ad- 
versely affected by an order entered pur- 
suant to parasvaph (f) of this section 
may at any time request the responsible 
Department official to restore fully it* 
eligibility to receive Federal financial as- 
sistance. Any such request shall be sup- 
ported by information showing that the 
applicant or recipient has met the re- 
quirements of subparagraph (1) of this 
naragraph. If the responsible Depart- 
ment official determines that those re- 
quirements havo been satisfied, he shall 
restore such eligibility. s 

(3) Jf tho responsible Department of- 
ficial denies any such request, the ap- 
plicant or recipient may submit a request 
for Ji hearing In writing, specifying why. 
It (relieves such official to have been in 
error. It shall thereupon be given an 
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expeditious hearing, with a decision on 
the record, in accordance with rules ot 
prociure Issued by the rci-ponsible De- 
partment olllclal. The applicant or recip- 
ient will be restored to such eligibility if 
l; proves atcsuch hearing that It satisfied 
the roQuircmcnts of suoparasraph (1) 
of this paragraph. While proccedlriRs 
under this paragraph arc pending, the 
sanctions Imposed by the order Issued 
under paragraph <0 of this section shaJl 
remain In effect. 

(Sec. 002, Civil .Right* Act of 10S4; 78 Slat. 
252; 12 V S.C. 2000<i-l) (20 FR 10208. Dec. 4. 
ltf<54, iu amended at 32 FR US/iS. Oct. 10. 
19S7; 38 FR 17031. 17082, July 6. 1073 J 

§ 80. 1 1 Jttdiciitl rrvjrw. 

Action taken pursuant to section (102 
of th<? Act Is .subject to judicial review 
a? provided In section 603 of the Act. 

(Sec. «03. 78 8t*t. 253; 42 UJ3.C. 20OOd-3) 
1 29 TJi. 1C208; Deo. 4. lPfH. M Attended at 
82 FH. 14555, Octs \9 t 1867) 

§80.12 Effort on other refutation*; 

form* end instruction ft. 
* (a> SffccL on other rcgtdatlons. All 
regulations, orders, or like directions 
heretofore issued by any officer of the 
Department uhlch Impose requirements 
•designed to prihibO^nnfc discrimination 
agalrst mdivUmalr^on the ground of 
race, color, cr national origin under any 
program to vhlcjuthls regulation applies, 
and which authorise the suspension cr 
termination of or refusal to grant or 
to continue Federal financial assistance 
to any applicant for or recipient of 
a,vii£tancc for failure to romyly with 
such requirement, are hereby super- 
seded to the extent that such discrimina- 
tion Is prohibited by this regulation, ex- 
cept that nothing in this regulation shall 
be deemed to relieve any person of any 
obligation rssumcd or imposed under 
anty such 'superseded reirulaMon, order, 
instruction, or like direction prior to the 
effective dale of this regulation. Noth- 
ing in this regulation, however, shall be 
d cmed to supersede ar)y of the follow- 
ing « including future amendments there- 
of ) : ( 1 ) The "Standards for a Merit Sys- 
tem of Personnel Administration." issued 
Jointly by the Secretaries of Defense, of 
Uca»'h, 'Education and" Welfare, an<\of 
Labor. 45-CPR Part 70; <2) Executive. 
Order 11063 and regulations jssuetf 
thereunder, or any other regulations or 
instructions, in5$far is such.Order. regu- 
lations, or Instructions prohibit dis- 
crimination on the Rround of race, color, 
or national origin in any program or 



situation to which this i emulation 1* 
inapplicable, or prohibit discrimination 
on any < her ground; or % (3) rer : 4 rc- 
nienUs for Emergency School AsMuaiue 
iui publi- bed in 35 FU 1344*2 and codilkc 
as 43 CPU Part 181. 

U>> forms and irstructions. The re» 
spo:».*ib!e Department official shall 1:>mia 
and promptly make avail? b!c to Inter- 
ested persons forms and dctajlcu in.si> uc- 
tions and procedures for effectuating t".;!# 
part. 

<c> Supervision^ and coordination. The 
' responsible Department official ma> 
front time to time assign to oQVials cf 
• the Department, or to officials of other 
departments or agencies of the Govern- 
ment with the consent of such depart- 
ments or agencies, responsibilities in 
connection \Uth the effectuation of the 
purposes of Title VI of the Act and this 
regulation (other than responsibility for 
review as provided In &80.l0ie>>. in- 
cluding ^the achievements of effective 
coordination and maximum unifonnlty 
within the Department and within the 
Executive Branch of the Government in 
•the application o£~Title- VI and tills regu- 
lation to similar projTrams'and in sbnilar 
situations. Any action taken, determina- 
tion made, or requirement imposed by 
an official of another Department or 
A;:cncy acting pursuant to en assign- 
ment of responsibility under th ; * sub- 
section shall ha.ve the t,ame cKcct a* 
though such action had been ti.kcn 
by the responsible ofilclul of this 
Department. 

(.Sec 002. ClvU RlghU Act of 1064; 7? Strv 
2*0; 42 U.S.C. |?.0 Ht M2P8 Dec h. 

„ TJ«4. tin KiuondoU ut 32 KR MC6A. 0:..r,». 
J.«G7. 30 I'll 17WI1. 17962. Juif 6, 10731 

§ 110.13 Deftmtionn. 

As used in this part — 

<a> Mhc term "Department" mea»ts 
the Department of Health, Education, 
and Welfare, and Include* each of *ta 
opcr-xtinc agencies 'and other organiza- 
tional units. 

(bi The term "Secretary" me&;i* the 
Secretary of Health, Kducaiion, aiirt 
Welfare. \ 

ic 1 The term "responsible Depart- 
ment olllcial" means the Secretary rr, 
to the f xtent of any dcla?A» 4 on by the 
Secretary of authority to act in ris 
Htead under any one or more provision* 
of tin. ij^rt, any person or persons to 
whom the Secrctrry has luretoiore dele- 
cted, or to' whom the Secretary in&y 
hereafter delegate such authority. 
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* id) The term M reviewing authority" 
w means the Secretary, or any ;.crson or 
P*r:»ons including a board or other body 
bPoMally created for that Pvirjx^e and 
tiJ.so .r.Jludlng the responsible Deport- 
ment oir.chvh actlnc pursuant to author- 
lty <* violated by the Secreiao to a.rry 
out responsibilities under $ 80.10 (a)-td>. 

'e> The te.m "United Slates" means 
ihe Si ad* of the United Stales, the Dls- 
u let of CVlumbla. ruerto Uico, the Virgin 
Ism kI>, a hum icon Samoa, Guam, Walte 
l. la u., U.t- Canal Zone, and the terrl- 
for s .uu1 sessions of tho United 
Stair . and the term "State" means any 
imu >f the foregoing. 

[• l . c t»"n "Federal financial as- 
rhhtnee" 'n^Judea (1) grants and loaiw 

* f I v>. t.iI fuiid.%. (2> tho ?:ant or dona- 
tion vt PVdriul proper* v and Interests 

• i ;>i !>,)«•! t • 3 » the detail of Federal per- 
>ui ol. 14) tlu sale and lease of, and tho 

; 11*1111' !'»r. u> jm' con other than a casu«d 
or transput basis), Federal property or 
».ny Interest In such property without 
cja.sldfrat.on or at a nominal consider- 
ation, or at a consideration which is ic- 
laced Uu puriJO.se of assisting the 
t violent, or tn recognition of the public 
■utertrt to be served by such sale or 
lease to the recipient, and <5> any Fed- 
eral arrccmci.t, arrangement, or other 
,-ontraet v. hlch has as one of Its purpose* 
Aw provUlon of assistance. 

<K* 'I'ne term "program- Includes any 
migrant, project, or activity for the pro- 
.lstoii of services, financial aid, or other 
:)t?nc:Us to Individuals 'Including edu a- 
.ion or training, health, welfare, re- 
habilitation, housing, or other servicea. 
u-hethcr provided through employees of 
the recipient of Federal financial os- 
Msumce or provided by others through 
contract* or other arrangements with 
the rrclpk-nt. and including work op- 
poiti nttlcs i nd cash or loan or other os- 

stance lo individuals) . or for. the provi- 
sion of facilities for furnishing services. 
; o.m:cUI aid oi other benefits to Individ- 
uals The services, financial aid, or other 
focnc'its provttrd unaer a "program re- 
ceiving Federal financial assistance shall 
lw de»t»ed to include any serykes, finan- 
cial aid. or otoer benefit* provided wUh 
»>.e u°.d of Federal financial oaM«ti nee or 
v.Uh tl.e al'l of any non-Federal funds. 
1 .operiy. or other resources required to 
W expended or nmdo available for the 
1 i-o* run to meet matching rcQuircincnus 
oi other conditions which must be met 
I \ order to vcelvc the Federal financial 
„ u (* ui.ti to h clu !e a}.> seniles. 



financial aid, or other benefits provided 
la or through a facility provided with 
the aid of Federal financ' .1 assistance 
or such* in-Federal resources. 

<h) The tonn -fdcllltyV mcludes all or 
any portion of structures, equipment, or 
other real or personal property or inter- 
est? therein, and the provision of faciU- 
dca Includes the construction, expansion, 
renovation, - remodeling, alteration or 
acquisition of facilities. 

(1) The term "recipient" means any 
State, political subdivision of any State, 
or Instrumentality of any State or polit- 
ical subdivision, any public or private 
agency. Institution, or orgunlzation, or 
other entity, or any Individual, in any 
State, U whom Federal financial as- 
Mstnnce Is extended, directly or through 
another recipient, for any program, in- 
cluding any successor, cusslgn. or trans- 
fuiee thereof, but 6uch term does not 
include any ultimate beneficiary under 
any such program. 

(J) The term "primary recipient" 
means any recipient which Is authorized 
or required to extend Federal financial 
assistance lo another recipient for the 
purpose of carrying out a program. 

*k> The term "applicant" means one 
who submits an application, request, or 
plan required to be approved by a 
Department official, or by a primary 
recipient, as a condition to eligibility 
for Federal financial assistance, and the 
tonn "application" means such an appll- 
c uion. request, or plan. 

itfec. 003. CWU nights Act of 10G4; 18 6ut. 
2r>2; 42 U.S C. 2000d-l) (29 FK 1G2D8. T^C. 4. 
1004, 9* amended at 33 FR 14555, Oct. 19, 
1907: 38 Fit 17082. July S. 1973) 



19l 

App. B-173 



Title 45— Public Welfart 



PART 81— PRACTICE AND PROCEDURE 
FOR HEARINGS UNDER PART 80 OF 
THIS TITLE 

Subpart A — Gtntral Information 

Sec. 

81.1 Skopo of rule*. 

61.2 Rscords to b# public. 

81 * Uso or gender snd number. 
81.4 Suspension of rule*. 

Subpart B — App«aror>ct ond ProcHcs 

81.11 Appearance. 
81.15 Authority for representation. 
81.13 Exclusion from hearing for miscon- 
duct. 

Subpart C — Parllts 

81.21 Parties: General Counsel deemed a 

party. 

81.22 Amlcl curiae. 

81.23 Complainants not parties. 

Subpart D — Form, Cxtcullon, Strvlct and Filinf 
of Document* 

81.31 Form of docum*nu to be filed. 

81.32 SlrnAture of documents. 

8153 PlUng r.r.d service. 

8154 service— iio* made. 
81 3j Dat« of t.ervU-o. 
8153 Certiilcate of service. 

Subpart E — Tim* 
31 41 Competition.' 
8! 43 Extension of time or postponement. 
81.43 Reduction of time to nlc documon'j. 

Subpart F — Proceeding! Prior to Hearing 

81.51 Kotii-e of hearing or opportunity lor 

hearing. 
81 52 Answer to notice. 

81.53 Amendment of r.otlce or answer. 

81.54 Requoa: for hearing. 

81.55 Consolidation. 
81,58 Motions. 

31.57 R*sponAcs to motions and petitions. 

51.58 Disposition of motions and petitions. 
Subpo.t G-~R«$pon$lbi!ltie$ ond Duttti of 

Prosidlng OfRctr 
81.01 Who presides. 
81.63 Designation of hearing examiner. 
81.C3 Authority of presiding officer. 

Subpart H— Htaring Proctdurtt 

81.71 Statement of position and trial 

briefs. 

81.72 * Evidentiary purpose* 

81.73 Testimony. 

81.74 Exhibits. 

81.75 ACldavits. 

81.76 Depositions. 

81.77 Admissions as to facts and docu- 

ments. 

81.78 Evidence. 

81.79 Cross-examination. 

81.80 Uusponsored written material. 

81.81 Objections, 

81.82 Exceptions to rulings of presiding 

ofllcer unnecessary. 
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Bee. 

•1,83 OfflClM DOtlC«. 

81.84 Public document item*. 
81.66 Oner of prool. 

81.86 APpeUa Xrcra ruling of presiding 
officer. 

Subpart I — Th» Record 
81.91 Oaci&l transcript. 
81*2 Record lor decision. 
Subpart J— Postheartng Procedures, Decisions 

81.101 Posthcarmg briers: proposed findings 

tnd conclusions. 

81 .102 Decisions f ollov/iivj hearing. 

91.103 Exceptions to initial or recommended 

decisions 
81.101 Pinal decisions. 
81.105 Oral argument to the reviewing 

authority. 
81.108 Review by the Secretary. 
C1.107 Service cn ainicl curiae. 

Subpart K — Judicial Standards of Practica 

81.111 Conduct. 

81.112 Improper conduct. 
•i.HS Ex P'xrto communlcftttons. 

81.114 Expeditious treatment. 

81.115 Mftttert not prohibited. 

81.116 Filing of ex pcrte communication*. 

Subporl I— Pcttfcrminotlon rVocaadings 
81.121 Poattermination proceedings. 

Subporl M — DeflnlKciu 
61.1S1 Definitions. 

AvrHoRrrv: The proviMono of this Pr.ri 61 
*x« issued under 6 TJ&C. 301 and 45 CFR 
80.0(d). 

Sonncn: The provisions of thia Part 81 
appear at 31 P.R. 1615G, Kov. 2, 1987. uulcflC 
otherwise noted. 

Subpart A — General Information 
( 81.1 Scope of rules. 

The rules of procedure in this part 
lupplement §5 fiO.S and 80.10 of this sub- 
title and govern the practice for hear- 
ings, decisions, and administrative re- 
view conducted by the Department of 
Kealth, Education, and Welfare, pursu- 
ant to Title VI of the Civil Rights Act of 
1931 (sec. C02. 78 Stat. 252) and Part 80 
of this subtitle. 
§ 01,2 Records to be public 

All pleadings, correspondence, exhib- 
its, transcripts cf testimony, exceptions, 
briefs, decisions, and other documents 
filed in the docltet in any proceeding may 
be inspected and copied In the ofiice of 
th? Civil Rights hearin? clerl:. Inquiries 
may be marie at the Centr.il Informnr.ior* 
Center, Department of Health, Ed':ca- 
t!on. and Welfare, 330 Independence 
Avenue SW., Washington, D.C. 20201. 



§ CI. 3 Uac of gender and number. 

As used in this part, words Importing 
the singular number may extend and be 
applied to several persons or things, and 
vice versa. Words Importing the mrscu- 
line gender may be applied to females or 
organizations. 

81.4 Suspension of rules* 

Upon notice to all parties, the review- 
ing authority or the presiding officer, 
with respect to matters pending before 
them, may modify or waive any rule in 
this part upon determination^ that no 
party will be unduly prejudiced' and the 
ends of justice will thereby be served. 

Subpart B — Appearance and Practice 

§81.11 Appoarnnre* 

A party may appear in person or by 
counsel and participate fully In any pro- 
ceeding. A State agency or a corporation 
may appear by any of its otficcrs or by 
any employee it authorizes to appear cn 
its behalf. Counsel must be members In 
Rood standing of the bar of a State. 
Territory, or possession of the United 
States or of the District cf Columbia or 
the Commonwealth of Puerto Rico, 

§ 81.12 Authority for representation. 

Any individual acting in a representa- 
tive capacity in nny procoediug may be 
required to show bis authority to act in 
such capacity. 

g 81.13 Exclusion from bearing for irtU- 
conduct. 

Disrespectful, disorderly, or contuma- 
cious language or contemptuous conduct, 
refusal to comply with directions, or 
continued use of dilatory tactics* by any 
person at any hearing before a presiding 
ofllcer shall constitute grounds for im- 
mediate exclusion of such person from 
the hearing by the presiding officer. 

Subpart C — Parfios 

§ 81.21 Parties; General Counsel deemed 
* pnrty. 

(a) The term party shall include an 
applicant or recipient or other person 
to whom a notice of hearing or oppor- 
tunity for hearing has been mailed nam- 
ing him ar, respondent. 

(b) The General Counsel cf the De- 
partment of Health, Education, and Wel- 
fare shall be deemed a party to all 
proceedings. 
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§91.22 Axnici curiae* 

(a) Any Interested person or organi- 
zation may fiie a petition to participate in 
a proceeding as an amicus curiae. Such 
petition shall be Illed prior to the pre- 
hearing conference, or if none is held, 
before the cornmer.ccnuiu of the hearing, 
unless the petitioner shows p.cod cause for 
filing the petition later. The presiding 
officer may grant the petition if he finds 
that the pt-iltlcner h:-s a legitimate in- 
terest In the procecdlr.es, that such par- 
ticipation vrlil not unduly delay the out- 
come, and msj contribute materially to 
the proper disposition thereof. All amicus 
curiae is not a party and r.iay not Intro- 
duce evidence at a hearing. 

(b) An amicus cuiiae may submit a 
statement of position to the presiding 
officer prior to the bos!t:nlr«3 of a hear- 
ing, and shall serve a copy on c?ch party 
The amicus cm too may submit a brief on 
each occasion a decision is to be made or 
a prior decision is subject to review. His 
brief shall be filed and served on each 
party within the time limits applicable 
to the p.*.ity whose petition he deems 
himself to supi>ort; or if he does not 
deem himself to support the position of 
any party, within the longest time limit 
applJcf.b!.Mo any party at that particular 
staee of pr^^O'iinpp. 

<c> When all p allies have completed 
their Initial examination of a witness, 
any amicus curiae may request the pre- 
siding officer to propound wcirte ques- 
tions to the wltiisss. The p residing oHiccr, 
in his discretion, may grant any such 
rcc/iest If he believes the proposed addi- 
tional testimony may li.vi.n materially 
in elucidating factual matters at Issue be- 
tween the parties and will not expand 
the issues. 

§81.23 Complainant* not parties. 

A person submitting a complaint pur- 
suant to } £0.7<b) of tills title is not a 
party to the proceedings governed by 
this part, but may petition, after pro- 
ceedings are initiated, to become ar^ 
amicus curiae. 

Subpart D — Form, Execution, Service 

and Filing of Documents 
§ 81.31 Form of document* to be filed, 

Documents to be filed under the rules 
in till* part shall be dated, the original 
signed in ink, shall show the docket de- 
scription zr.d title of the proceeding, and 
shall show the title, if any, and address 



of the signatory. Copies need not be 
sl;:n*d but the name of the person sign- 
ing the original shall be reproduced. 
Documents shall bs legible and shall not 
te more than 8& inches wide and )2 
inches long. 

§ol.32 Siffnuturo of documents. 

The sicmature of a party, authorized 
oftcer, employee or attorney constitutes 
a certificate that he has rc;:d the docu- 
ment, that to the best of his knowledge, 
information, and belief there is good 
pround to support it, and that it is not 
UiUjiT-cted for delay. If a document is 
not sisned or is signed with intent to 
defeat tfce purpose of this section, it may 
be /stricken as sham and false and the 
proceeding may proceed as though the 
document had not been f.led. Simwar ac- 
tion uiiiy 1>2 taken if scandalous or in- 
decent matter is inserted. 

§ 81.33 Filing and ecrvicc. 

All notices by a Department official, 
and all written motions, requests, pcti- 
tJcss, memoranda, pleadings, exceptions, 
brleJs, decisions, and correspondence to 
a Department of.'icial from a party, or 
vico versa, rclati'i;? to a proceeding after 
lt3 commencement shaU be filed and 
served c-:i aii pait>.$. Parties shall supply 
the original and two c^v> of documents 
submitted for f:lm?. I'Uinc.s shall be 
mad*; *:th the Ci.'il Rights hearing clerk 
at the nct-ras stated in tho notice of 
hra::ny or notice of opportunity for 
hearing, durirg regular business hours. 
Regular business hours are every Mon- 
day through Friday (Iryai holidays in 
the Dutrict of Columbia excepted) from 
9 a.m. to 5:30 pm., en.- tern standard or 
daylight savins time, whichever is elec- 
tive in the District of Columbia at the 
time. Originals only of exhibits and 
transci Ipt3 of testimony need be filed. 
For requirements of service on amici- 
curiae, sec § 81.107. 

§ 81,34 Service — how made. 

Service shall be made by personal de- 
livery of one copy to each person f .o be 
served or by mailing by first-class mail, 
properly addressed with postage prepaid. 
When a party or amicus has appeared 
by attorney or other rc> '-escntative. 
service upon such attorney oi represent- 
ative will be deemed service upon the 
party or amicus. Documents served by 
mail preferably should be mailed in suf- 
ficient time to reach the addressee by 
the date on which the oricinal is due to 
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be filed, and should be air mailed If the 
Addressee Is more than 300 miles distant. 

§ 81.35 Date of iervice* 

The date of service shall be the day 
when the matter is deposited in the U.S. 
mail or Is delivered in person, except 
thnt the date of service of the initial 
notice of hearing or opportunity for 
hearing shall be the date of it3 delivery, 
or of its attempted delivery if refused. 

6 81.36 Certificate of fervtcc. 

The original of every document filed 
anu required to be served upon parties 
to a proceeding shall be endorsed with a 
certificate of service signed by the party 
making service or by his attorney or rep- 
resentative, statins that such service hhs 
been made, the date of service, and the 
manner of service, whether by mail or 
personal delivery. 

Subpart E— Timt 
§ 81.41 Computation. 

In computing any period of time un- 
der the rules in this part or in an order 
Issued hereunder, the time begins with 
the day following the act, event, or de- 
fault, and Includes the last day of the 
period, unless it is a Saturday, Sunday, 
or legal holiday observed in the District 
of Columbia, in which event it Includes 
the next following business day. When 
the period of time prescribed or allowed 
is less than 7 days, intermediate Satur- 
days, Sundays, and legal holidays shall 
be excluded from the computation. 
§ 81.42 Extension of time or postpone- 
menu 

Requests for extension of time should 
be served on all parties and should set 
forth the reasons for the application. 
Applications may be granted upon a 
showing of good cause by the applicant. 
From the designation of a presiding of- 
ficer until the 'Issuance of his decision 
such requests should be addressed to hhn. 
Answers to such requests are permitted, 
if made promptly. 

{ 81.43 Reduction of time to file docu- 
ment!. 

For good cause, the reviewing author- 
ity or the presiding officer, with respect 
to matters ponding before them, may re- 
duce any time limit prescribed by the 
rules in this Part, except as provided^ 
law or in Part 80 of this title. 



Subpart F — Proceedings Prior to 
Hearing 

§ 8 1.51 Notice of hearing or opportunity 
for h curing. 
Proceedings are commenced by mailing 
a notice of hearing or opportunity for 
hearing to an affected applicant or re- 
cipient, pursuant to I 80.9 of this title. 

§ 81*52 Answer to notice* 

The respondent, applicant or recipient 
may file an answer, to the notice within 
20 days after service thereof. Answer* 
shall actoit or deny specifically and in 
detail each allegation of the notice, un- 
less the respondent party is without 
knowledge, in which case his answer 
should to state, and the statement win 
be deemed a denial. Allegations of fact 
in the notice not denied or controverted 
by answer 5hr.ll be deemed admitted. 
Matters alleged as affirmative defenses 
shall be separately stated and numbered. 
Pailure of the respondent to file an 
answer within the 20-day period follow- 
ing eervice of the notice may be deemed 
an admission of all nutters of fact recited 
in the notice. 

§ 81.53 Amendment of notice or rnwer. 

The General Counsel may amend the 
notice of hearing or opportunity for . 
hearing once as a-matter of course before 
an answer thereto Is served, and e?.ch 
respondent may amend his answer once 
as a matter of course not later than 10 
days before the date fixed for hearing 
but in no event later than 20 days from 
the date of service of hlo original answer. 
Otherwise a notice or answer may be 
amended only by leate of the presiding 
officer. A respondent shall file his answer 
to an amended notice within the time 
remaining for filing the answer to the 
original notice or within 10 days after 
service of the amended notice, whichever 
period may be the longer, unless the 
presiding officer otherwise orders. 
§815? Tlexjucst Tor liclrinp- 

Wlthin 20 days after service of a no- 
tice of opportunity for hearing which 
does not fix a dafe for hearing the re- 
spondent, either in his answer or !r. a 
separate document, may request a hear- 
ing. Failure of the respondent to request 
a hearing shall be deemed a waiver of 
the right to a hearing and to constitute 
his consent to the making of a decision on 
the basis of such information as Ls avail- 
able. 
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§ 01,55 Consolidation* 

The responsible Department official 
may provide for proceedings in the De- 
partment to be joined or consolidated for 
hearing with proceedings In other Fed- 
eral departments or agencies, by agree- 
ment with such other departments or 
agencies. All parties to any proceeding 
consolidated subsequently to service of 
the notice of hearing or opportunity for 
hearing shall be promptly served with 
notlco of such consolidation. 

§ 81.56 . Motions* 

Motions and petitions shift Mate the 
relief sought, the authority relied upon* 
and the facts alleged. If made before or 
after the hcarint. these matters shall be 
in writing. If made at the hearing, they 
may b« stated orally: but the presiding 
officer may require that they bo reduced 
to writing and filed and served on all par- 
ties in the same manner as a formal mo- 
tlon. Motions, answers; and replies shall 
be addressed to the presiding officer, if 
the case is pending before him. A repeti- 
tious motion wiil not be entertained. 

£ 81.57 Response* to motions «nd peti- 
tions. 

Within 8 days a!tcr a uriLen motion 
or petition is served, or such other period 
as the reviewing authority or the pro- 
tiding officer may fix. any rarty may file 
a response thereto. An immediate oraa 
response may be made to an oral nioUon. 

§ 81.58 Disposition of motions *nd i>e- 
tt lions* 

The reviewing authority or the presid- 
ing oflxcr may not sustain or grant a 
written motion or petition prior to ex- 
piration of the time for filing responses 
thereto, but may overrule or deny such 
motion or petition without awaiting 
response: Provided, however, That pre- 
hearing conferences, hearinrs and de- 
cisions need not be delayed gending 
disposition of motions or petitions. Oral 
motions and petitions may be ruled on 
immediately. Motions and petitions sub- 
mitted to the reviewing authority or the 
presiding officer, respectively, and not 
disposed of in separate rulinps or in 
their respective decisions will be deemed 
denied. Oral arguments shall not be held 
on written motions or petitions unless 
the presiding officer in his discretion ex- 
pressly so order*. 



Subpart G—Responsibilifiet end 
Duties of Presiding Officer 
§ 81.61 Vlto presides 

A hearing examiner assigned under 5 
VS.C. 31G3-or 3344 (formerly sec. 11 of 
the Administrative Procedure Act) shall 
preside over the taking of evidence In 
any hearlr.:; to which these rules of pro- 
cedure apply, 

§ 8.1.62 Designation of hearing exitxn* 
liter* 

The designation of the hearing cxamN 
ncr as prei-'icliii? &2:cer shall be in writing 
and shall fpeelfy whether the examiner 
is to make an Initial decision or to crni- 
fy the entire record including his recom- 
mended findings and proposed decision 
to the reviewing authority, and may also 
fix the 1 time ano place of hearing. A copy 
of such order shall be served on all par< 
tics. After service of an order designat- 
ing a hearing examiner to preside, and 
until such examiner makes his decision, 
motions and petitions shall be submitted 
to him. In the case of the d^ath. ilJtt*\-s. 
.disqualif^^ion or unavMlab.Iity ?i the 
designated hciring examiner, another 
hearing cxasrl'ter may be designated to 
take 10s place. 

§ M.63 Authority of pr^iding ofltcrr. 

The presiding oftccr shall have the 
duty to conduct a fair hearing, to take 
all ncwary action to avoid delay, and 
to maintain orci-T. He shall have all pow- 
ers necessary to these ends, including 
(but not H:nUed to) the power to: 

(a) Arrange and issue notice of the 
date, time, and p/ace of herrings, or. np« 
on due notice to the parties to change 
the date, time, and ptece of hearing! 
previously set. 

(b) Hold conferences to settle, rimpli* 
fy. or fix the issues in a proceeding, or 
to consider other matters that may aid 
in trie expeditious disposition of the 
proceeding. 

<c) Require parties and amicl curiae 
to state their position with respect to the 
various issues in the proceeding. 

(d) Administer oaths and affirma- 
tions. 

(c> Rule on motions, -and ether pro- 
cedural items on matters pending before 
him. 

(f ) Regrutate the course of the hearing 
and conduct of counsel therein. 

(g) Examine witnesses and direct 
witnesses to testify. 
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(h) Receive, rule on, exclude or limit 

evidence. 

(i) Fix the time for filing motions, pe- 
titions, briefs, or other items in matters 
pending before him. 

(J) Issue initial or recommended de- 
cisions. 

(k) Take eny action authorized by the 
rules In tills part 6v in conformance with 
the provisions of 5 U.S.C. 551-559 (the 
Administrative Procedure Act). 

Subpart H — Hearing Procedures 

§ 81.71 Statement of position *nd trial 
briefs. 

The presiding officer rr.ay require par- 
ties and amicl curiae to file written 
statements of position prior to the be- 
ginning of a hearing. The presiding of- 
ficer may a!.-o reaure the parlies to sub- 
mit trial briefs. 

§81.72 Evidentiary purpose^ 

(a) The hearing is directed to receiv- 
ing Actual evidence and expert opinion 
testimony related to the issues In the pro- 
ceeding. Argument will not be r ceo! zed 
In c\ Idencc: rather it should l*e pi cscnted 
in statements, memoranda, or briefs, as 
determined by the prooidl::? officer. Brief 
opening stateracnto, which sl.all be Um- 
lled to statement of tiie party's position 
and what he Intends to prove, may be 
made at hearings. 

(b) Hearings for the reception of evi- 
dence will be held only In cases where Is- 
suer, of fact must be resolved in order to 
determine whether the respondent has 
failed to comply with one or more appli- 
cable requirements of Part 80 of this 
title. In any case where it appears from 
the respondent's answer to the notice of 
hearing or opportunity for hearing, from 
his failure timely to answer, or from his 
admissions or stipulations In the record, 
that there are no matters of material 
fact in dispute, the reviewing authority 
or presiding officer may enter an order 
so finding, vacating the hearing date if 
one has been set, and fixing the time fer 
filing briefs under 5 81.101. Thereafter 
the proceedings shall go to conclusion In 
accordance with Subpart J of this part. 
The presiding oflccr may allow an appeal 
from such order in accordance with 
J81.8C. 

§ 81.73 Testimony. 

Testimony shall be given orally under 
oath or aftrmation by witnesses at the 
hearing; but the presiding oiHcer, in his 
discretion, may require or permit that 



the direct testimony of any witness be 
prepared in writing and served on aU 
parties in advance of the hearing. Such 
testimony msy be adopted by the witness 
at the hearing, and filed as part of the 
rccoid thereof. Unless authori/.ed by the 
presiding officer, witnesses will not bo 
permitted to md prepared testimony 
into the record. Except as provided in 
55 81.75 and G1.7C. witncsses.shp.il be 
available at the hearing for cross- 
examination. 

§81.74 Exhibit?. 

Prop05e8 exhibits shall be exchanged 
at the prehearing conference, or other- 
wise prior to the hearing If the piej-iding 
officer so requires. Proposed exhibits net 
so exchange**! may be denied admission as 
evidence. The authenticity of ail pro- 
posed exhibits exchanged prior to hearing 
will be deemed acimltted unless written 
objection thereto is filed prior to the 
hearing or unless good cause is sho*-n ar. 
the hearing for failure to file such written 
objection. 

§ 81.75 Affidavits. 

An aCdf.vit is not inadmissible as snKh. 
Unless the presiding ofiicer fixes otter 
time periods aiSdavlts shall be fliod r.nd 
served on the parties not Jater than 15 
days prior to the hearing; and not le»s 
than 7 days prior to hearing a party may 
file and -verve written objection to any 
adciavit on the ground that he believes 
It r.eccssary to le^t the truth of assertions 
therein at hearing. In such event the 
assertions objected to will not be re- 
ceived in evid-nee unto* 'the aftlant Is 
made available for cross-examination, or 
the presiding o£ccr determines that 
cross- examination is not necessary* for 
the full and true dhetosure ot facw re- 
ferred to in such assertions. Notwith- 
standing any cojection, however, aH- 
davits niay be considered In the case of 
any respondent who waives a hearing. 

S 81.76 Depositions,, 

Upon such terms as may be just, for 
the convenience of tha parties or of the 
Department, the presiding oCicer may 
authorise or direct the testimony of any 
witnesj to be taken by deposition. 

§ 81.77 Admissions a* to facts and docu- 
ments. 

Not later than 15 days prior to the 
scheduled date of the hearing except for 
good cause shown, or prior to such earlier 
date as the presiding officer may order, 
any party may serve upon an opposing 
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party a written request for the admission 
of the genuineness and authenticity of 
any relevant documents described in and 
exhibited with the request, or for the 
admission of the truth of any relevant 
matters of fact stated In the request. 
Each of the matters of Which an admis- 
sion is requested shall be deemed ad- 
mitted, unless within a period designated 
In the request <not less than 10 days 
after service thereof, or within such 
further time as tfce presiding ofScer or 
the reviewing authority If no presiding 
ottcer has yet been designated may allow 
upon motion and notice) the partv to 
whom the request is directed serves upon 
the requesting party a sworn statement 
either denying specifically the matters 
of which en admission la requested or 
setting forth in d'etall the reasons why 
he cannot truthfully either admit or deny 
such "matters. Copies of rcqiiests for ad- 
mission and answers thereto shall be 
served on all parties. Any admission made 
by a party to such request is only for the 
purposes of the pending- proceeding or 
any proceeding or action instituted for 
the enforcement of any order entered 
therein, and shall not constitute an ad- 
mission by him for any other purpose or 
be used agair.st him in any other pro- 
ceeding or action. 

§ &1.78 Evidence. 

Irrelevant, immaterial, unreliable, 
and unduly repetitious evidence will be 
excluded. 

§ 81.79 Cross-examination. 

A witness may be cross-examined on 
any matter material to the proceeding 
without regard to the scope of his direct 
examination. 

§ 81.80 Unsponsorod written material. 

Letters expressing views or urging ac- 
tion and other unsponsored written ma- 
terial regarding matters in issue in a 
hearing will be placed in the correspond- 
ence section of the docket of the proceed- 
ing. These data are hot deemed part of 
the evidence or record in the hearing. 

§81.81 Objection* 

Objections to evidence shall be timely 
and briefly state the gTound relied upon. 

| 81.82 Exceptions to ruling* of presid- 
ing officer unneccMnry. 
Exceptions to rulings of the presiding 
officer are unnecessary. It is sufficient 
that a party, at the time the ruling of 



the presiding officer is sought, makes 
known the action wliich he desires the 
presiding officer to take, or his objection 
to- an action taken, and his grounds 
therefor. 

§ CI.C3 Official notice. 

Where offlcial notice is taken or Is to 
be taken of a material fact not appearing 
in the evidence of record, any party, on 
timely request, shall be afforded an op- 
portunity to show the contrary. 

§ 81.01 Public document item*. 

Whenever there Is offered (In whole, 
or in part) a public document, such ai 
an official report, decision, opinion, or 
published scientific or economic statis- 
tical data issued by any of the executive 
departments (or their subdlvMons) . 
legislative agencies or committees, or ad- 
ministrative fcgencies of the Kedvral Gov- 
ernment (including Government-owned 
corporations), or a similar document is- 
sued by a State cr its agencies, and such 
document (or part thereof) has been 
shown by the offeror to be reasonably 
available to the public, such document 
need not be produced or marked for 
Idortiftc.tlon. but may be offered for cf- 
ftcial notice, as a public document item 
by specifying the document or relevant 
Part thereof. 

§ Ol.ftS Offer of proof. 

An offer of proof made in connection 
with an objection taken to any ruling of 
the presiding oCiccr rejecting or exclud- 
ing prolTered oral testimony shall consist 
of a statement of the substance of t.^e 
evidence which counsel contends would 
be adduced by such testimony; and. if 
the excluded evidence consists of evi- 
dence In documentary or written form 
or of reference to documents or records, 
a copy of such evidence shall be marked 
for. Identification and shall accompany 
the record as. the offer of proof. 

§ 81.86 Appeal* from ruling of presid- 
ing officer. 

Rulings of the presiding officer may 
not be appeaJed to the reviewing authori- 
ty prior to his consideration of the en- 
tire proceeding except with the consent 
of the presiding officer and where he cer- 
tifies on the record or in writin? that 
the allowance of an interlocutory appeal 
is clearly necessary to prevent excep- 
tional delay, expense, or prejudice to any 
party, or substantial detriment to the 
public interest. If an appeal is allowed, 
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any party may file a brief with the re- 
viewing authority wlthm such period as 
the presiding officer directs. No oral 
argument will be heard unless the re- 
viewing authority directs otherwise. At 
any time prior to submission of the pro- 
ceeding to it for decision, the reviewing 
authority may direct the presiding oHicer 
to certify any question or the entire rec- 
ord to it for decision. Where the entire 
record is so certified, the presiding o.Ticcr 
shall recommend a decision. 

Subpart I — The Record 

§81.91 Ofiicial traiwcript. 

The Department designate the of- 
ficial reporter for till hearings. The of- 
ficial transcripts of testimony tele en, to- 
gether with any exhibits, briefs. • or 
memoranda cf law tte:l therewith shah 
be filed with the Department. Tro»ucriuts 
of testimony in hearings may be obtained 
from the ofiieial reporler by the pintles 
and the pu,b!:c at rates not to exceed 
the maximum rate* fixed by the eontrr.ct 
between the Department and the re- 
porter. Upon notice to all parties, the 
presiding oi:';cer may authorize correc- 
tions to the transcript which involve mat- 
ters ofsubstar.ee. 
§ 81.92 Hccortl for decision. 

The transcript of testimony, exhibits, 
and all papers and requests filed in the 
proceedings, except the correspondence 
section of the docket, including rulings 
and any recommended or Initial decision 
shall constitute the exclusive record for 
decision. 

Subpart J — Posthearing Procedures, 
Decisions 

§81.101 PoMhonrinp briefs: proposed 
findings and conclusions. 

(a) The presiding officer shall tlx the 
time for filing posthcaring brief3. which 
may contain proposed findings of fact 
and conclusions of law, and, if permitted, 
reply briefs. 

(b) Briefs should include a summary 
of the evidence relied upon together with 
references to exhibit numbers and napes 
of the transcript, with citations ot the 
authorities relied upon. 

% 81.102 Decisions following hearing. 
When the time for submission of post- 
hearing briefs ha3 expired, the presiding 
officer shall certify the entire record, in- 
cluding his recommended findings and 
proposed decision, to the responsible De- 



§81.105 

partment cfEcif:l; or if so authorized he 
shall make an initial decision. A copy of 
the recommended findings and proposed 
decision, or of the initial decision, shall 
be served upon all parties, and andci, if 
any. 

§ 81.103 Exceptions to initial or recom- 
mended decision*. 

Within 20 days efter the mailing of 
an initial or recommended decision, any 
paity msiy file txccpMons to the decision, 
stating reasons therefor, with the review- 
ing authority. Any other party may t'Je 
a response Ihcivto within 30 tlajs after 
the mailing 'cf the decision. Upon the 
mini; of such exceptions, the reviewing 
authority shall review the decision and 
Lssue its own decision thereon. % 

§P#1.10t Final decision*. 

(a) Where the hearing Is conducted 
by a he.»ring examiner who makes an 
initial decision, if no exceptions thereto 
are filed within the 20-day period speci- 
fied in s 81.103, such dec!-icn shall be- 
come the final decision of the Depart- 
ment ar.d shall constitute "final a;;ency 
action'* ttitlihi the ir.er.nins of 5 U.S.C. 
70-1 tfonnerly section 10<c) of the Ad- 
ministrative Procedure Act), subject to 
the provisions of ? 81.106. 

<b> Where the hearing is conducted 
by a heat ins; examiner who m?V.es a rec- 
ommended decisio:*. or upun tne f.ling 
of excep::ons to a hearing examiner's 
initial decision, the reviving authority 
shall review the recommended or initial 
decision and shall ls«ue Its own decision 
thereon, which shall become Uis final de- 
cision of the Dcp?r£?ncr.t, and sh«ll con- 
stitute "final agency action*' within the 
meaning of 5 U.S.C. 704 (formerly section 
10(c) of the Administrative Procedure 
Act) , subject to the provisions of § 81.106. 

(c) All < final decisions shall be 
promptly served on all parties, and amici. 
if any, 

§81.105 Oral argument lo the review- 
ing authority. 

(a) If any party desires to argue a 
case orally on exceptions or replies to 
exceptions to an initial or recommended, 
decision, he shall make such request in 
writing. The reviewing authority may 
grant or deny such requests in its dis- 
cretion. V Granted, it will serve notice 
of oral argument on all parties. The 
notice will set forth the order of pres- 
entation, the amount of time allotted, 
and the time and place for argument. 
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§•1,106 

The names of persons wno will argue 
should be filed with the Department 
hearing clerk not later than 7 days be- 
fore the date set for oral argument. 

(b) The purpose 'of orul argument la 
to emphasise and clarify the written ar- 
gument in the b;!efs. Reading at lcnsth 
from the brief or other texts is not 
favored. Participants should ccnf:ne 
their arguments to points of controlling 
lmporiar.ee and to points upon which 
exceptions have been Hied. Consolida- 
tions of appear;, nccs at oral argument 
by parties tr.liyi^ tho s,.n:e side will per- 
mit the parties' interest to be pvcse.ued 
more effectively In the time allotted. 

(c) Pamphlets, charts, and other 
written material may bo presented at 
oral argument only if Mien material is 
limited to facw ahcady in the record 
and is served on r.U parlies anciiilcd with 
the Department hearing clerk at least 
7 days before the argument. 

§81.106 Holru br lh»: Secretary, 

Within 20 days after an Initial decision 
becomes a ftnil ticc:s!on pursr. rat to 
5 Sl.lOHa) or within CDd.-.yscf *he ir.r.U- x 
ins of a final C:cMcn leferrcd to in 
§ 81.10 Kb). :hc cv.>e may be. a jx:r:y 
may request tho SecteUuy to review the 
final derision. 7hc S^cre:r-rr may prnnt 
or der.y such request. \pc whor" 1 or in p *.ro, 
or serve notice of h/j intent to review 
the decision in whole or in paru:poa.h!J 
own xnoV.on. If the Secretary pranks tho* 
requested review, o«* if he serves notico 
of Intent to review upon his own motion, 
each party to the* decision shall have 
20 days following notice of the Secre- 
tary's proposed action within which to 
Wo exceptions to the decision and sup- 
porting briefs and memoranda, or brief.* 
and memoranda in snpoort of the deci- 
sion. Failure of a party to request review 
under this paragraph shall not be 
deemed a failure to exhaust edmin- 
Jstratlve remedies for the purpose of 
obtaining Judicial review. 

§81.107 Service on nmfci curiae. 

All briefs, exceptions, memoranda, re- 
quests, and decisions i of erred to in this 
subpart J shall b« served upon nintci 
curiae at the same times and in the same 
manner required for service on parties. 
Any written stf.temfnta of position and 
trial briefs required of parlies under 
1 81.71 shall be served on atnlci. 
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Subpart K — Judicial Standards of 
> Practice 

§ 81.111 Gmducu 

Parties and their representatives are 
expected to conduct themselves with 
honor and dignity and observe Judicial 
standards of practice and ethics in all 
pioceedings. They should not indulge in 
ot.eusiw personalities, unseemly wran- 
srhng. or intemperate accusations or 
characterizations. A representative of 
any jiar:y whether or not a lawyer shall 
obrerve tho traditional responsibilities of 
l-v»yrs as o.llcors ot the court and use 
hft best enorts to restrain his client from 
i)/.^ropr!e 4 -i;s in connection with* a 
proceeding. 

§ u 1.1 1 2 Improper conduct. 

Wi'.h respect to any pr^ceodlng it* is 
Imuroptr for any Interested person to at- 
tempt to swuy the Jtv:sr.;?nt of the re- 
viewing authority by imcfrx taking to 
brln£ pressure confluence to b.ur upon 
any of.;cer havln? a responsibility for a 
dec'.tlo.i in the procer.dim, or his deci- 
sional 5'ufi. It is improper that such in- 
t.::v.utJ r?r.>ors or n .ny m.»iniv;s of the 
D:-p.'.r:.v:r:t'% + \.\lx q:; the pre.Vdir.yr oiti- 
ccr pive siattmcnis to communication 
modi.'i. by p.\id advertisement or other- 
wise, d" '.^ned to influence the ju«i a :i::cnt 
of aa-" odcer hv.l.n a re.::>o:i&ib::Uy for 
a c!-«:i/.on in the prcceedinn, or Ills dc- 
.^c: i?r.:.: staff. J t is improper for any por- 
Cv,*i to colicit communications to any 
sveh cfScer, or his decisional Mr.fr, other 
t::an proper communications by parties 
or amici curiae. • 

§ 81.1 13 Ex pnrtc coimnimicatious. 

Only perrons employed by or assigned 
to work with ;i<e to viewing authority who 
pc:fo:m no inv.?sl : ::ative or prosecuting 
function in connection with a proceeding 
shall communicate ex parte with the re- 
viewing authority, or the presiding ofd- 
cer, or r.r:y employ ca or person involved 
in the decision?! prows in st:ch proceed- 
ings with rwprct to the mcrlus of that or 
a factually related proc-'Cdins. Tho rc- 
vievinp authority, th« presiding officer, 
o: a;jy employee or person involved in tho 
decisional process of a proceeding shall 
communicate ex parte with respect to 
the merits of that or a factually related 
proceeding only with perrons employed 
by or assigned to woifc with them and 
who perform no Investigative or pros- 
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ecuting function in connection with tho 
proceeding. 

5 81.111 E.\!»c(Iitious treatment 

Requests for expeditious treatment of 
mattcis pending before the responsible 
Department crucial or the presiding ofll- 
cer are deemed communications on the 
merits, and arc improper except when 
"forwarded from parties 'o a proceeding 
and served upon all other parties thereto. 
Such communications should be hi the 
form of a motion. 
§81.115 Matter* not prohibited. 

A request for information which mere- 
ly inquires about the status of a Pro- 
ceeding without discusMhv; issues or ex- 
presses points of Uev: is not deemed an 
ex parte communication. Such rt".;ucjis 
\ should be directed to tho Civil Rights 
hearing clerl;. Coir.cqunteaiions with re- 
spect to minor procedural matters or in- 
quiries or emtrw.cy requests for ex- 
tensions of time :::e not deemed ex parte 
communications prohibited by §31.113 
Whore feasible, hoover, such communi- 
cations should be by le\ter with copies to 
all parties. F.x pnr*e communications be- 
tween a respondent and the responsible 
Department oHIcia!; or the Secretary with 
respect to securing such respondent's 
voluntary con5pha:;ce with any require- 
ment of Part 80 of this title are not pro- 
hibited. 

§ 8 LI 16 Filing of ex parte communica- 
tions! 

A prohibited communication In writ- 
ing received by the Secretary, the re- 
viewing authority, or by the presiding 
offlcer, shall be made public by placing 
it in the correspondence Hie ef tho docket 
In the ease and will not be considered 
as part of the record for decision. If the 
prohibited communication 13 received 
orally, a memorandum setting forth its 
substance Miall be made and illcd in the 
correspondence section of the docket in 
the case. A person referred 'to in such 
mcmoiandum may file a comment for 
Inclusion In the docket 1/ he considers the 
memorandum to be incorrect. 

Subpart L-rPosttermlnaHon 
Proceedings 

§ 81.121 PosttermSnntlon proceeding*. 

(a) An applicant or recipient ad- 
versely affected by the order terminating, 
discontinuing, or refusing Federal finan- 



cial assistencs in consequence of proceed- 
IntTs pursuant to this title may request 
the responses Department official for an 
order authorlzing-payment, or permitting 
resumption, of Federal financial assist- 
ance, Such muest shall be In writing 
and shall a:5r.na tlvcly show that since 
entry of the order, it has brought its 
program or activity Into compliance with 
the i cquiremcnts of the Act. and with the 
Recusation thereunder, and shall set 
forth specifically, and hi detail, tie steps 
which it hr~s ir.-ien to achieve such com- 
pliance. If the responsible Department 
official denies "such re<\u:-st the applicant 
or recipient shall be given an expeditious 
hearing if it so requests in writing and 
specifies why it behoves the responsible 
Department ofilcial ;o have been in error. 
The request for such a hearing shall be 
addressed to the responsible Department 
orllcial and shall be made within 20 dars 
after the applicant or rectpivnt is in- 
formed that the responsible Department 
official has refused to authorise payment 
or permit resumption of Federal financial 
assistance. 

(b) In the event that a hearing shall 
be requested, pursuant to subparagraph 
(a) of this section, the hearing proce- 
dures established by this part shall bo 
applicabie to trie proccedine* cxcc;>t as 
* otherwise provided in this section. 

Subpart M — Definitions 
§81.131 Definitions* 

The definitions contained In ! 80.13 of 
this subtitle apply to this part, unless tho 
context otherwise requires, and the term 
"reviewing authority" as used herein in- 
cludes the Secretary of Health, Educa- 
tion, and Welfare, with respect to action 
by that official under i 81.10G. 

Transition provisions: (a) Tlie amend- 
ments herein shall become effective upon 
publication in the Fedlrax, Register. 

<b> These rules shall apply to afljr 
proceeding or part thereof to wfcfch Part 
80 of tliis title as amended effective Oc- 
tober ID, 1967 (published in the Federal 
Register for Oct. 19. 1967), and as the 
same may be hereafter amended, applies. 
In the case of any proceeding or part 
thereof governed by the provisions ot 
Part 80 as that part existed prior to such 
amendment, the rules in this Part 81 
shall apply as if these amendments were 
not in "effect. 
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DEPARTMENT OP EDUCATION POLICY 
INTERPRETATION UNDER P.L. 94-142: 
INDIVIDUALIZED EDUCATION 
. • PROGRAM (IEP) REQUIREMENTS 

46 FEDERAL REGISTER 5460 (JANUARY 19, 1981) 



A "hold 11 on this policy interpretation has been issued by 
the Reagan Administration, so that the Administration may 
review the policy interpretation to analyze regulatory 
burdens and to identify opportunities for de-regulation 
and possible alternative approaches to achievi^ program 
objectives. See 46 FEDERAL REGISTER 19000 (March 27, 1981). 
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DEPARTMENT OF EDUCATION 
Offlct of Special Education 
34 CFR Part 300 

Assistance to Statts for Education of 
Handicapped Children; Interpretation 

AQINCY: Departmert of Education. 
ACTION: Notice of interpretation. 

SUMMARY: TJie Secretary of Education 
issues an interpretation of the 
individualized education program (IEP) 
requirements under Part B of the 
Education of the Handicapped Act, a9 
amended by Pub. L 94-142. This 
interpretation is issued in response to 
public inquiries requesting Deportment 
policy and guidance on this matter, 
fsmcnvt oatk This interpretati m is 
expected to take effect 45 days aft *r it is 
transmitted^ Congress. Interpretations 
are usually transmitted \o Congress 
several days before they are published 
in the Federal Register. The effective 
date is changed by statute if Congress 
takes certain adjournments. If you want 
to know the effective date of this 
interpretation, call or write the 
Department of Education contact 
person. 

FOR FURTMM INFORMATION CONTACT: 

Mr. Thomas B. Irvin, Office of Special 
Education. Department of Education,, 
Donohoe Building. Room 4046. 40O 
Maryland Avenue. SW.. Washihgton. 
D.C. 20202. telephone: (202) 472-4825. 
3UPPU MCNTARY INFORMATION: 

A. Background 

Under Part B of the Education of the 
Handicapped Act (EH A-B or "the Act") 
(20 U.S.C. 1411-1420), as amended by 
Pub. L 94-142, the Department of 
Education makes Federal funds 
available to States to assist them In the 
provision of special eduqation and 
related services to handicapped 
children. In order to receive assistance 
under this grant program, a State must 
demonstrate to the Secretary that 
various provisions of the Act are met. 
including the requirement that all 
handicapped children within the State 
have available a free appropriate public 
education. The Act defines a "free 
appropriate public education" as 
"special education and related services 
which * * * are provided in 
conformity with the individualized 
education program required" by the Act 
(20 U.S.C. 1401(18)(DJ). 

An "individualized education 
program" (IEP) is defined by the Act a- 

a written statement for each handicapped 
child developed in my meeting by a 
representative of thi local educational 



agency or in intermediate educational unit 
who shall be qualified to provide, or 
supervisa the provision of. specially designed 
inatruction to maet tha unique naada of 
handicapped children, tha teachar, the 
parenta or guardian of such child, and. 
whenever appropriate, such child, which 
statement shall include (A) a statement of tha 
present levtls of educational performance of 
such child* (B) a statement of annual goals, 
including short-term instructional objectivea. 

(C) a Statement of tha Specific educational 
services to be provided to auch child, and tha 
extent to which such child will be able to 
participate in regular educational programs. 

(D) tha projected data for Initiation and 
anticipated duration of auch aervicea. and (E) 
appropriate objective criteria and evaluation 
procedurea and schedules /or determining, on 
at least an annual baais. whether 
instructional objectives are being achieved. 
20U.S.C. 1401(19) 

Section 814(a)(5) of the Act (20 U.S.C. 
1414(a)(5)) provides, that the IEP for each 
handicapped child must be reviewed 
and. if necessary, revised at least 
annually. 

A detailed set of regulations was 
issued under EHA-B on August 23. 1977 
(42 FR 42474). and codified in the Code 
of Federal Regulations (CFR) at 45 CFR 
Part 121a. Included in those regulations 
are several sections on IEPs. published 
as 45 CFR 121a.340-121a.349. (See also 
the summary of, and responses to, the 
public comments on the proposed 
version of those sections. 42 FR 42507-08 
(August 23. 1977).) These regulations 
became effective on October 1. 1977. 

B. Purpose of Document 

Over the past three years, numerous 
queations have arisen concerning the 
meaning of the IEP provisions of the 
'statute and regulations. Some of those 
provisions have been interpreted 
differently by4arious State and local 
agencies. Other questions have been 
raised concerning various IEP matters 
that are not explicitly addressed in the 
regulations. Finally, numerous inquiries 
have been received concerning how to 
most effectively carry out the IEP 
requirements. 

For these reasons, the Secretary has 
determined that it would be appropriate 
to publish a comprehensive document 
that clarifies and interprets the IEP 
provisions, answers some of the most 
frequently asked questions about those 
provlaions. and provides technical 
assistance to interested parties. This 
document is intended to serve those 
purposes. 

C Development of Document 

This interpretation culminates a 
process which involved extensive public 
review and comment, including: (1) 
Comments from a series of public 
meetings conducted during the summer 



of 1979: (2) background papers 
submitted by an ad-hoc task force on 
IEPs: and (3) more than one hundred 
written comments from reviewers of 
various drafts of the document. All 
written comments were reviewed, and 
the suggestions and concerns of the 
commenters were considered in 
preparing the document. 

D. Effect of Document 

The primary purpose of this document 
is to clarify and interpret the IEP 
provisions of the Act and regulations. 
Since those provisions have the force 
and effect of law, the Secretary regards 
the clarifications and interpretations in 
the document as legally binding, and the 
Department will follow them in 
providing advice and in determining 
whether affected agencies are in 
compliance with the Act and 
regulations. In addition, the document 
includes non-binding suggestions and 
guidance on how to carry out the 
various legally binding requirements. 

The legally binding requirements in 
the Interpretation are identified by such 
mandatory language as "must", "the IEP 
would have to be revised", or "labels 
may not be used". The non-binding 
suggestions and guidance are stated in 
such non-mandatory language as "the 
agency should" or "it is expected that." 

E. Organization of Document 

Part I of the document sets out the 
major purposes and functions of the IEP 
•requirement. Part II clarifies and 
interprets the individual provisions of 
the IEP regulations (§{ 300.34O-30O.349f. 

F. Rademgnation of Reflations 

As a result of the creation of the 
Department of Education, the 
regulations under EHA-B were recently 
transferred to title 34 (Education) of the 
CFR (45 FR 77388. November 21, 1980). 
The EHA* 3 regulations were transferred 
and redesignated ad 34 CFR Part 300. 
Individual section numbers, however, 
have not changed. For example, the 
sections on lEP's, previously 45 CFR 
121a.340-121a.349. have been 
redealgnated as 34 CFR 300.340-300.349. 

Call for Public Comment 

The Secretary is interested in 
receiving public comments on the extent 
to which the Department ahould provide 
further guidance on individualized 
education programs. These comments 
may be sent at any time to the 
Department contact person identified in 
the beginning of this document. 
(Catalog of Federal Domestic Assistance No. 
84.027. Education of Handicapped Children. 
Part B) 
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Dated: January 9, 1961. 
Shlrfey M. HufsttdUr, 

Secretary a f Education. 

34 CFR Part 300 is amended by adding 
the following appendix: 

A pp«ndlx-~ Notice of Interpretation 

I. Purpose of the IEP 

II. IEP Requirements 

! 300:340 Definition 

i 300.341 State educational agency 
responsibility 

1. Who is responsible for ensuring the 
development of IEPs for handicapped 
children served by a public agency other 
than an LEA? 

2. For c child placed out of State by a 
public agency, is the placing or receiving 
State responsible for the child's IEP? 

1 300.342 When individualized 
education programs must be in effect 

3. In requiring that an IEP be in effect 
before special education and related 
services are provided, what does "be in 
effect" mean? 

4. How much of a delay is permissible 
between the time a handicapped child's 
IEP is finalized and when special 
education is provided? 

^5. For a handicapped child receiving 
special education for the first time, 
when must an IEP be developed— before 
placement or after placement? 

6. If a handicapped child has been 
receiving special education in one LEA 
and moves to another community, must 
the new LEA hold an IEP meeting before 
the child is placed in a special education 
program? ' 

5 300.343 Meetings 

7. What is the purpose of the 30 day 
timeline in 5 300.343(c)? 

8. Must the agency hold a separate 
meeting to determine a child's eligibility ' 
for special education and related 
services, or can this step br combined 
with the IEP meeting? a . 

9. Must IEPs be reviewed or revised at' 
the beginning of each school year? 

10. How frequently must IEP meetings 
be held and how long should they be? 

11. Who can initiate IEP meetings? 

12. May IEP meetings be tape- 
recordf !? 

§ 300.344 Participants in meetings 
(Agency representative) 

13. Who can serve as the 
"representative of the public agency" at 
an IEP meeting? 

14. Who is the "representative of the 
public agency" if a handicapped child is 
served by a public agency other tnan the 
SEA or LEA? 



(The child's teacher) 

15. For a handicapped child being 
considered for initial placement in 
special education, which teacher should 
attend the IEP meeting?" 

16. If a handicapped child is enrolled 
in both regular and special education 
classes, which teacher should attend the. 
IEP meeting? y *♦ 

17. IPa handicapped child injiigh 
school attends several regular classes, 
must all of the child's regular teachers 
attend the IEP meeting? 

18. If a child's primary handicap is a~ 
speech impairment, must.the child's 
regular teacher attend the IEP meeting? 

19. If a child is enrolled in a special 
education claifr because of a primary 
handicap and also receives speech* 
language pathology services, must both 
specialists attend the IEP meeting? 



i 300.345 Parent participation 

26. What ia the role of the parents at 
an IEP meeting? 

27. What is the role of a surrogate 
parent at an IEP meeting? 

28. Must the public agency let the 
parents know who will be at the IEP 
meeting? 

29. Are parents required to sign IEPs? 

30. If the parent signs the IEP. does the 
signature indicate consent for initial 
placement? 

31. Do parents have the right to a copy 
of their child's IEP? 

32. Must parents be informed at the 
IEP meeting of their right to appeal? 

33. Does the IEP include ways for 
parents to check the progress of their 
children? 

34. Must IEPs include specific 
"checkpoint intervals" for parents to 
confer with teachers and to revise or 
update their children's IEPs? 

35. If the parents and agency are 
unable to reach agreement at an IEP 
meeting, what steps should be followed 
until agreement is reached? 



1 300.346' Content of the individualized 
education program x 

(Present levels' of educational 
performance) 
v , 

36. What should be included in the 
statement of the child's present levels of 
educational performance? 

(Annual goals and short term objectives] 
i ■ 

37. Why are goals and objectives , a 
required in the IEP? 

38. What are "annual goals" in'an 
IEP? 

39. What are !'short term instructional "\ 
objectives" in an IEP? 

40. Should the IEPgpali and % ' 
objectives focus only on special $ 
education and related services, or 

should they relate to the total education 
of the child? \ 

41. Should there be a relationship 
between the goats and objectives In the 
IEP and those that are in instructional 
plans of special education personnel? 

, 42^ When must IEP objectives be 
written — before placement or after 
placement? 

43. Can short term instructional 
objectives be changed without initiating 
another IEP meeting?' 



44. Must the IEP include all special 
education and related services needed 
by the child or only those available from 
the public agency? 

45. Is the IEP a commitment to provide 
services— i.e. »jnu st a public agency 
provide all of the services listed in the 
IEP? 

46. Must the public agency itself 
directly provide the services set out in 
the IEP? 

47. Does the IEP include only special 
education and related services or does it 
describe the total education of the child? 

48. If modifications are necessary for 
a handicapped child to participate in a 
regular education program, must they be 
included in the IEP? 

49. When must physical education 
(PE) be described or referred to in an 
IEP? 

50. If a handicapped wind is to receive 
vocational education* must it be 
described or referred to in the student's 
IEP? 

51. Must the IEP specify the amount of 
services or may it simply list the 
services to-be provided? 

52. Must a handicapped child's' IEP 
indicate the extent to which the child 
will be educated in the regular 
educational program? 



(The child, parents, other individuals) 

20. When may representatives of 
teacher organizations attendlEP 
meetings? 

21. When may a handicapped child 
attend an IEP meeting? 

•n 22. Do the parents of a handicapped 
sn^dent retain the right to attend the IEP 
meeting when thtjstudent reaches the 
age of majority? 

23. Must related services personnel 
attend IEP meetings? 

24. Are agencies required to use a 
case manager in the development of a 
handicapped child's IEP? 

25. For a child with a suspected 
speech impairment, who must represent 
the evaluation team at the IEP meeting? 



(Specific special education and related 
services] 
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(Projected dates/Evaluation) 

53. Can the anticipated duration of 
services be for more than twelve 
months? * 

54. Must the evaluation procedures 
and schedules be included as a separate 

'item in the 1EP? 
(Other IEP content questions) 

55. Is it permissible for an agency to 
have the IEP completed when the IEP 
meeting begins? 

56. Is there a prescribed format or 
length for an IEP? 

57. Is it permissible to consolidate the 
IEP with thejndividualized service plan 
developed under another Federal 
program? 

58. What provisions on confidentiality 
of information apply tp EPs? 

§300.347 Private school placements 

59. If placement decisions are made at 
the time the IEP is developed, how can a 
private school representative attend the 
meeting? 

1300.348 Handicapped children in 
parochial or other private schools c 
| 300.349 Individualized education 
programs — accountability 

60. Is the JpP a^performance contract? 

Authority: Part B of the Education of the 
Handicapped Act. as amended [2p U.S.C 
1411-1420). unless otherwise noted. 

Individualixad Education Programs 
(IEPs) 

interpretation of Requirements Under 
Port B of the Education of the 
Handicapped Act As Amended by Pub. 
L 94-142 

I. Purpose of the IEP 

There are two main parts of the IEP 
requirement, as described in the Act and 
regulations: (1) The IEP meetTng(s). at 
which parents and school personnel 
jointly make decisions about a 

1 handicapped child's educational 
program, and (2) the IEP document itself. 

, which is a written record of the 
decisions reached at the meeting. The 
overalMEP requirement, comprised of 
these two parts, has a number of 
purposes and functions: 



a. The IEP meeting servet as a 
communication vehicle between parents 
and school personnel, and enables them, 
as equal participants, to jointly decide 
what the child's needs are. what 
services will be provided to meet those 
needs, and what the anticipated 
outcomes may be. 

b. The IEP process provides an 
opportunity for resolving any differences 
between the parents and the agency 
concerning a handicapped child's 
special education needs; first, through 
the IEP meeting, and second, if 
necessary, through the procedural 
protections that are available to the 
parents. 

a The IEP sets forth in writing a 
commitment of resources necessary to 
enable a handicapped child to receive 
needed special education and related 
services. 

d. The IEP is a management tool that 
is used to ensure that each handicapped 
child is provided special education and 
related services appropriate to the 
child's special learning needs. 

e. The IEP is a compliance /monitoring 
document which may be used by 
authorized monitoring personnel from 
each governmental level to determine 



whether a handicapped child is actually 
receiving the free appropriate public 
education agreed to by the parents and 
the school. 

f. The IEP serves as an evaluation 
device for use In determining the extent 
of the child's progress toward meeting 
the projected outcomes. 

Nota.— The Act does not require that 
teachers or other school personnel be held 
accountable if a handicapped child does not 
achieve the goals and objectives set forth in 
the IEP. See 1 300.C49. Individualized 
education program — accountability 

E IEP Requirements 

This part (1) repeats the IEP 
requirements in §5 300.340-300.349 of 
the regulations (boxed material). (2) 
provides additional clarification, as 
necessr.ry. on sections or paragraphs of 
the regulations on which such 
clarification is needed., and (3) answers 
some questions regarding 
implementation of the IEP requirements 
that are not expressly addressed in the 
regulations. These questions and 
clarifying information are presented in a 
question and answer format 
immediately after the particular section 
of the regulations that is presented. 



iHorvmuAtiaa Education P*oc»am» 
' 1 30Q34O DcfitUtiM. 

As used in thU part, the term " Individ - 
ualiaed education program** meant a 
written Statement for a handicapped 
child that to developed and Implemented 
In accordant with II tot.S41ttS.t4t. 

(90 UAC. 14Ql(l§).> 



1300341 Stafca c4«cjtiM*1 tftney 

(a> Ftbiie agencies. The Stat* educa- 
tional aceocy shall Insure that each pub- 
lic teener derelopt*and implements an 
Individualized education procram for 
each of tU handicapped children. 

(b) rrt»*U Bchoolt eft* fciUtits. The 
State educational agency thaU insure 
that an Individ utliied education pro- 
gram, la developed and implemented for 
each handicapped child who: 

(1) It placed Is or referred to a pri- 
vate school or facility by a public ac ency : 
or 

(2) It eLiuUed In a parochial or other 
private tchool and recetvea special edu- 



cation or related' aervicea tan a puhUs 

aiency. \ 

(SO UAjO. Ml* M>. «)'. M*S(a)(4).) 

C*mm*nt: '«*lt mewm teetltt te ttX pub* 
tU intda taududiag ttbtr Statt **txAm 
(♦*, j_ftifmn of mmUl attlt* tad w«U 
t*n). vtith ;*tvWto cftttftl tdMUoa U a 
luedtesaeti cant ettatr e tirtl y, by too- 
*m* or tamta etbar ■maflemeafta jnjua 
K * a SJtatt winn *fta*y etetret* wtm a 
yrtftSa tdteet e? faetttlf St previde eeeeltl 
«ft»tM s* a SWtaeeed eat* tuM 
k*mt ve«M be reaeeattbH tar latortac 
SbM Ml tAdivttaftllMd tducfttloO prcfTAm u 
dmloptd tor tbs cUUd. 
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1. Who is responsible for ensuring the 
development of lEPs for handicapped 
children served by a public agency 
other than an LEA? 

The answer will vary from State to 
StaK depending upon State law, policy, 
or practice. In each State, however* the 
SEA is ultimately responsible for 
ensuring that each agency in the State is 
in compliance with the IEP requirements 
and the other provisions of the Act and 
regulations. (See I 300.600 regarding 
SEA responsibility for all education 
programs.) 

The SEA must ensure that every 
handicapped child in the State has 
available a free appropriate public 
education (FAPE), regardless of which 
agency, State or local, is responsible for 
the child. While the SEA hat flexibility 
in deciding the best means to meet this 
obligation (e.g., through interagency 
agreements), there can be no failure to 
provide FAPE due to jurisdictional 
disputes among agencies. 

Note.— Section 300.2(b) states that the 
requirement! of tha Act and regulations apply 
to all political subdivisions of the State that 
are involved in the education of handicapped 
children, including (1) the SEA. (2) LEAs, (3) 
other State agencies (such as Departments of 
Mental Health and Welfare, and State 
schools for the deaf or blind), and (4) State 
correctional facilities. 

The following paragraphs outline (1) 
some of the SEA's responsibilities for 
developing policies or agreements under 
a variety of interagency situations, and 
(2) some of the responsibilities of an 
LEA when it initiates the placement of a 
handicapped child in a school or 
program operated by another State 
agency: 

a. SEA POLICIES OR INTERAGENCY 
AGREEMENTS. The SEA, through its 
written policies or agreements, must 
ensure that IEPs are properly written 
and implemented foral! handicapped 
children in the State. This applies to 
each interagency situation that exists in 
the JState, including any of the following: 
(1) When an LEA initiates the placement 
of a child in a school or program 
operated by enothnr State agency (see 
,"LEA>Initiated Placements'* in 
paragraph "b", below): (2) when a State 
or local agency other than the SEA or 
LEA places a child in a residential 
facility or other program: (3) when 
parents initiate placements in public 
institutions: and (4) when 1 the courts 
maker placements in correctional 
facilities. 



Nott.— This is not an exhaustive lilt. The 
SEA's policies must cover any other 
interagency situation that is applicable in the 
State, including placements that are made for^ 
both educational and for non-educational 
purposes. 

Frequently, more than one agency is 
involved in developing or implementing 
a handicapped child's IEP (e.g., when' 
the LEA remains responsible for the 
child, even though another public 
agency provides the special education 
and related services, or when there are 
snared cost arrangements). It is 
important that SEA policies or 
agreements define the role of each 
agency involved in the situations 
described above, in order to resolve any 
jurisdictional problems that could delay 
the provision of a free appropriate 
public education to a handicapped child. 
For example, if a child ia placed in a 
residential facility, any one or all of the 
following agencies might be involved in 
the development and/or implementation 
of the child's IEP: The child's LEA, the 
SEA, another State agency, an 
institution or school under that agency, 
and the LEA where the institution is 
located. 

Note.— The SEA must also ensure that any 
agency Involved in the education of a 
handicapped child is in compliance with the 
"least restrictive environment" provision! of 
the Act and regulations, and. specifically, 
with the requirement that each handicapped 
child's placement (1) be determined at least 
annually, (2) be based on the child's IEP, and 
(3) be as closa.as possible to the child's home 
({ 300.552(a). Placements.) 

b. LEA-INITIATED PLACEMENTS. 
Whert an LEA is responsible for the 
education of a handicapped child, the 
UEA is also responsible for developing 
the child's IEP. The LEA has this 
responsibility even if development of the 
IEP results Jn placement in a State- 
operated'scr^tfol or program. 



Note.— The IEP must be developed before 
the child is placed. See Question 5. below.) 
When placement in a State- operated achool 
Is necessary, the affected State agency or 
agencies must be involved by the LEA in the 
development of the IEP. (Sea response to 
Question 59. below, regarding praticipation of 
a private achool representative at the IEP 
meeting.) 

After the child enters the State school, 
meetings to review or revise the child's 
IEP could be, conducted by either the 
LEA or the State school, depending upon 
State law, policy, or practice. However, 
both agencies should be involved in any 
decisions made about the child's IEP 
(either by attending the IEP meetings, or 
through correspondence or telephone 
calls). There must be a clear decision, 
based on State law, as to whether 
responsibility for the child's education is 
transferred to the State schpol or 
remains with the LEA, since this 
decision determines which agency is 
responsible for reviewing or revising the 
child's IEP. 

2. For a* child placed out of State by a 
public agency, is the placing or 
receiving State responsible for the 
child's IEP? 

The "placing" State is responsible 
for developing the child's IEP and 
ensuring that it is implemented. The 
determination of the specific agency in 
the placing State that is responsible for 
the child's IEP would be based on State 
law, policy, or practice. However, as 
indicated in Question 1, above, the SEA 
in the placing State is responsible for 
ensuring that the child has available a 
free appropriate public education. 

Note.— The Department is considering the 
possibility of publishing a separate document 
on outof-State placement!. That paper would 
address the responsibilities of the placing 
■nd receiving States under both EHA-B and 
Section 504 of the Rehabilitation Act of 1973. 



I 300342 Wfc«* IndifldaalUW 
tnoa programs **»tt be la effort* 

<a> On October 1. 1977, and at the be- 
ftnnim of each school year thereafter, 
each public agency shall have tn eff act an 
Individualized education program for 
ererr handicapped child who U receiving 
apeclal education from that agency. 

<b> An individualized education pro* 
tram must: 

< 1 YMtix effect before special education 
and related services are provided to a 
child: and • 



(2) B* Implemented as soon as possible 
following the meetings under I sso.isS. 

(30 OSC. H13 (3) (8). (4). <<5>: HH(i)(6); 
Fub. L. S4-I43. Sec. «(C) (1075).) 

Comment. Vnder p*r*rx*ph (b) (3). It 1* 
. expected that a handicapped child's Individ, 
uallted education program (HIT) will to im- 
plemented Immediately following the meet- 
ing* under I S0OS4*. An exception to thU 
would be (1) when the meetings occur during 
the summer or a vacation period, or (3) 
where (here are circumstance* which require 
a short delay (eg, working out transport** 
tlon arran cement*). However, there c»n be 
no undue dels* In providing ipeclal educa- 
tion and related service* to tht child. 
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3. In requiring that cmlEPbe in effect 
before special education and related 
services are provided, what does "be in 
effect" mean? 

As U3ed in the regulations, the term 
"be in effect" means that the 1EP (1) ha* 
been developed properly (i.e., at a 
meeting(s) involving all of the 
participants specified in the Act (parent, 
teacher, agency representative, and. 
where appropriate, the child}); (2) is 
regarded by both the parents and 
agency as appropriate in terms of the 
child's needs, specified goals and 
objectives, and the services to be 
provided; and (3) will bt implemented 
as written. 

4. How much of a delay is permissible 
between the time a handicapped child's 
IEP is finalized and when special 
education is provided? 

In general, no delay Is permissible. It 
is expected that the- special education 
and related services set out in a child's 
IEP will be provided by the agency 
beginning immediately after the IEP is 
finalized. The comment following 
Section 300.342 identifies some 
exceptions ((1) when the meetings occur 
during the summer or other vacation 
period or (2) when there are 
circumstances which require * short 
delay, such as working out 
transportation arrangements). Ho.wever. 
unless otherwise specified in the IEP. 
the IEP services must be provided as 
soon as possible foUo wing the meeting. 

Note.— 1 300.340(d) requires that the IEP 
include the "projected dates for initiation of 
services.*' 

5. For a handicapped child receiving 
special education for the first time, 
when must an ISP be developed— before 
placement or after placement? 

An IEP must "be ra effect befor* 
special education and related services 
are provided to a child." ($ 300.342(b)(1), 
emphasis added.) The appropriate 
placement for a given handicapped child 
cannot be determined until after 
decisions have been made about what 
the child's needs are and what will be 
provided. Since these decisions are 
made at the IEP meeting, it would not be 
^permissible to first place the child and 
^heMevelop the IEP. Therefore, the IEP 
must be developed before placement. 
The above requirement does n6t 
preclude temporarily placing an eligible 
handicapped child in a program as part 



of the evaluation process— -before the 
IEP is finalized— to aid in determining 
the most appropriate placement for the 
child. It is essential that the temporary 
placement not become the final 
placement before the IEP is finalized. In 
order to ensure that this does not 
happen, the State might consider 
requiring LEAs to take the following 
actions: 

a. Develop an "interim" IEP for the 
child, which sets out the specific 
conditions and timeliness for the trial 
placement. (See paragraph "c'\ below.) 

b. Ensure that the parents agree to the 
interim placement before it is carried 
out. and that they are involved 
throughout the process of developing, 
reviewing, and revising the child's IEP. 
*c. Set a specific timeline (e.g.. 30 days) 
2r completing the evaluation and 
making judgments about the most 
appropriate placement for the child. 

d. Conduct an IEP meeting at the end 
of the trial peripd in order to finalize the 
child's EBP. 

Note.— Once a handicapped child's IEP is 
in effect and the child is pieced in a special 
education program, the teacher might develop 
detailed lesson plana or objecUves based on 
the IEP. However, theis lesson plans and 
objectives are not required to be a part of ths 
IEp itaelf. (See Questions 37-43. below, 
regarding IEP goals and objectives.) 



a If a handicapped child has been 
receiving special education in one LEA 
and moves to another community, must 
the new LEA hold an IEP meeting before 
the child is placed in a special • 
education program? 

It would not be necessary for the new 
LEA to conduct an IEP meeting if: (1) A 
copy of the child's current IEP is 
available; (2) the parents indicate that 
they are satisfied with the current IEP; 
and (3) the new LEA determines that the 
current IEP is appropriate and can be 
implemented as written. 

If the child's current IEP is not 
available, or if either the LEA or the 
parent believes that it is not appropriate, 
an IEPmeeting would have to be 
conducted* This meeting should take 
place within a short time after the child 
enrolls in the new LEA (normally, within 
one week). 

• Note,— Die child must be placed in a 
special education program immediately after 
the IEP is finaliz"* See Question 1 above. 

If the LEA or the parents believe that 
additional information is needed (e.g., 
the school records from the for ner LEAJ 
or that a new evaluation is nec essary 
before a final placement decision can be 
made, it would be permissible to 
temporarily place the child in an interim 
program before the IEP is finalized. (See 
Question5. above.) 



$300343 Meeting*. 

(a) Gcncrml. Each public agency is re- 
sponslbls for initiating and conducting 
meeUr*s for the purpose of developing, 
reviewing, and revtalnf % handicapped 
chlkn IndlrWuaUaed education program. 

0» Handicapped cMUren currently 
served* If ths public agency haa deter- 
mine* that a handicapped child wiU re- 
ceive special education during achool 
year U77-197S. a meeting must be held 
early .enough to insure Uiat an Indivi- 
duated education program la developed 
by October 

(c) Other handicapped children, for a 
handicapped child who 1* not included 
under paragraph <b> of thle action, a 
meeting must be held within thirty cal- 
endar daya of a determination that ths 
child needs apecial educaUon and related 

(d) Review, Each public agency than 
initiate an<$ conduct meeting* to periodi- 
cally review each child's individualized 
education program and If appropriate 
revise its provisions. A meeting must be 
held for this purpose ax least once a year. 

(30O.SC. 1413 <3><B>. <4>. («). 1414(a) 



evmnwnt. Th» datee on which t(«ociea 
must ba»e tDdirtduallaed education pro- 
grunt ftXPi) In effect are ipeclfltd In 
ISSt.S4S (October 1. 19T7. *nU tht beirtn- 
nine of each echool year ttereefter). How- 
erer. etceat for Dtw handicap?** children 
(la* thorn evaluate* and dtunained to 
need ipeclal educaUob after October 1. iWt) . 
taw timing of saeetlnga to deteWw. mtUw. 
and rertee ran la laft to tb<* accretion of 
etc* agaaey. 

la order to have XtPs In effect by tht dates 
la | SSS.S4S. afftadaa could hold maetlngt 
at taw ao4 of the achool yaar or during tha 
euxaaaar preceding thoaa data* In meeUnf 
tha Oc lobar 1. 1ST7 tlmeuat. meeting could 
ba eeoductew up through tha Octobar 1 
data. Thereafter, matting* may ba beM any 
tlma throughout the year, as ton* aa lEPa 
are la tfftct at tha begtualng of each school 
year. 

Tha statu ta raqulraa actnclaa to hold a 
matting at least ones each rear tn order to 
review, and If epproDriate ret 1st. each 
cblicri Tha tlminr of thane mretlnc* 
could ba on tht anniversary data of the lent 
IEP meetluc on the child, but thla U left to 
the discretion of the ageucy. 
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7. What h th9 purpose of trie 30 day 
timeline in Section 000.343(c)? 

The 30 day timeline in { 300.343(c) 
ensures that thert will not bt a 
significant delay between the time a 
child is evaluated and when the child 
begins to receive special education. 
Once it is determined — through the 
evaluation— that a child is handicapped, 
the public agency has up to 30 days to 
hold an IEP meeting. 

Not*— Set Questions 4 and 5, ibova* 
rtgtrding unitization of IEP and plicemint of 

thi child. 

8. Must the agency hold a separate 
meeting to determine a child's eligibility 
for special education and related 
services, or can this step be combined 
with the IEP meeting? 

Paragraph (e) of { 300.532 (Evaluation 
procedures) provides that the evaluation 
of each handicapped child must be 
"made by a multidisciplinary team or 
group of persons * * *'\ The decisions 
regarding (1) whether the team members 
actually meet together, and (2) whether 
such meetings are separate from the IEP 
meeting, are matters that are left to the 
discretion of State or local agencies. 

In practice, some agencies hold 
separate eligibility meetings with the 
multidisciplinary team before the IEP 
meeting. 

Nott.— When separate mietingt art 
conducted, pltcement decisions would be 
mads tt the DEP meeting. Howtver. 
plecement options could be discussed st ths 

eligibility meeting. 

Other agencies combine the two steps 
into one. If a combined meeting is 
conducted, the public agency must 
include the parents as participants at 
the meeting. (See { 300.345 for 
requirements on parent participation.) 

Note.— If. st s sepsrats eligibility mseting. 
s decision is msds tht t a child Is not eligible 
for special education, the psrents should be 
notified about the decision. 

9. Must lEPs be reviewed or revised at 
the beginning of each school year? 

No. The basic requirement in the 
regulations is that lEPs muse be in effect 
at the beginning of each school ye«*. 
Meetings must betonducted at least 
once each year to review and. if 
necessary, revise each handicapped 
child's IEP. However, the meetings may 
be held anytime during the year, 
including (1) at the end of the school 



year. (2} during the summer, before the 
new school year begins, or (3) on the 
anniversary date of the last IEP meeting 
on the child 

10. How frequently must IEP meetings 
be held and how long should they be? 

Section 614(a)(5) of the Act provides 
that each public agency must hold 
meetings periodically/but not less than 
annually, to review each child's IEP and, 
if appropriate, revise its provisions. The 
legislative history of the Act makes it 
clear that there should be as many 
meetings a year as any one child may 
need. (121 Cong. Rec, S2042&-29 (Nov. 
19. 1975} (remarks of Senator Stafford)) 

There is no prescribed length for IEP 
meetings. In general, meetings (1} will be 
longer for initial placements and for 
children who require a variety of 
complex services, and (2) will be shorter 
for continuing placements snd for 
children who require only a minimum 
amount of services. In any event, 
however, it is expected that agencies 
will allow sufficient time at the meetings 
to ensure meaningful parent 
participation. 

11. Who can initiate IEP meetings? 
IEP meetings are initiated and 

conducted at the descretion of the public 
agency. However, if the parents of a 
handicapped child believe that the child 
is not progressing satisfactorily or that * 



S 300344 Participant! In meeting*. 

(a) General. Ths public scene/ shall 
insure that etch meeting includes the 
foUowint .participants : 

(1) A representative of . ths public 
Money, other than the child's teacher, 
who Is Qualified to Provide, for supervise 
the provision of. special education. 

(2) The child's teacher. 

(3) Ons or both of the child's parents, 
subject to | SCs.sss. 

(4) Ths child, where appropriate. 
<5> Other individuals at the discre- 
tion of the parent or eg enry. 

(b) Evaluation t*r$onn*L For a hand- 
icapped child who has been evalusted 
for the first time, ths public agency shall 
insure*. 

(1) That a member of ths evaluation 
tesm participates In ths meeting: or 

(2) That the representative of ths 
public agency, the child's teacher, or 
some other person Is Present at ths 
meeting, who Is knowledgeable about ths 
evaluation procedures used with the 
child and is familiar with the results of 
ths evaluation. 

(M.rr-so. hoi(is); ieia (a)(B). (4). <•): 

1414(a)(1).) 



there is a problem with the child's 
current IEP, it would be appropriate for 
the parents to request an IEP meeting. 
The public agency should grant any 
reasonable request for such a meeting. 

Note— Under 1 30O500(i}, the parents or. 
agency may initiate s due process hearing st 
any Urns regarding any matter related to the 
child's DSP. 

If a child's teachers) feels that the 
child's placement or IEP services are not 
appropriate to the child, the teacherfs) 
should follow agency procedures with 
respect to (1) calling or meeting with the 
parents and/or (2) requesting the agency 
to hold another meeting to review the 
child's IEP. 

12. May IEP meetings be tope- 
recorded? 

The use of tape recorders at IEP 
meetings is not addressed by either the 
Act or the regulations. Although taping 
is clearly not required, it is permissible 
at the option of either the parents or the 
agency. However, if the recording is 
maintained by the agency, it is an 
"education record'*, within the meaning 
of the Family Educational Rights and 
Privacy Act ("FERPA"; 20 U.S.C. 1232g). 
and would, therefore, be subject to the 
confidentiality requirements of the 
regulations under both FERPA (34 CFR 
Part 99) and EHA-B (34 CFR 300.560- 
.585). 



Comment. 1. In deciding which teacher will 
participate) i» meeUofe oo a child** Indlrtd- 
usllztd educe tlon program, ths agency any 
wuh to consider trie folio wine possibilities; 

(a) For * handicapped child who u re* 
eat vln« special educauoa. the "teacher" could 
be the child * specie] aducaUoo teacher. If 
the chUd'e handicap u a speech impairment, 
the "teacher" could be the speech •larig\»ge 
pathologist, 

(b) For i handicapped child who !a beta* 
considered for placement in apecial educa- 
tion, the -teacher" could he the child* regu- 
lar teacher, er a teacher qualified te pronde 
tducaUon La the type of program in which 

% the child may he placed, or both. 

(c) If the child Is not In echool or ha* mora 
thau one teacher, the agency may dacicnate 
which teacher wlU participate la the meeting. 

3. either the teacher or the agency repre- 
scnteure should be qualified tn the area of 
the chUd'e suspected disability. 

3. roe a child whose primary handicap is a 
•peech Impairment, the eealuaUon personnel 
paruclpatintfunder paragraph IbMl) of this 
section would normally be the ipeech-taa- 
fusee pathologist. 
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13, Who can serve as the 
"representative of the public agency" at 
ah IEP meeting? 

The "repret entative of the public 
cgency" could be any member of the 
school staff, other than the child's 
teacher, who is "qualified to provide, or 
supervise the provision of, specially 
designed instruction to meet the unique 
needs of handicapped children." 
(Section 602(19) of the Act.) Thus, the 
agency representative could be (1) a 
qualified special education 
administrator, supervisor, or teacher 
(including a speech-language 
pathologist), or (2) a school principal or 
other administrator— if the person is 
qualified to provide, or supervise tho 
provision of, special education. 

Each State or local agency may 
determine which specific staff member 
will serve aa the agency representative. 
However, the representative should be 
able to ensure that whatever services 
are set out in the IEP will actually be 
provided and that the IEP will not be- 
vetoed at a higher administrative level 
within the agency. Thus, the person 
selected should have the authority to 
commit agency resources (i.e., to make 
decisions about the specific special 
education and related services that the 
agency will provide to a particular 
child). 

For a handicapped child who requires 
only a limited amount of special 
education, the agency representative 
able to commit appropriate resources 
could be a special education teacher, or 
. a speech-language pathologist, other 
than the child's teacher. For a child who 
requires extensive special education and 
related services, the agency 
representative might need to be a key 
administrator in the agency. 

Note,— IEP meeting* for continuing 
placements could be more routine thin tliose 
for initial placements, and thus, might not 
require the participation of a kry 
administrator. 

14. Who is the "representative of the 
public agency" if a handicapped child is 
served by a public agency other than 
the SEA or LEA? 

The answer depends on which agency 
is responsible, understate lew. policy, 
or practice, for any one or all of the 
following: (1) The child's education, (2) 
placing the child, and (3) providing (or 
paying for the provision of) special 
education and related services to the 
child. 

In general, the agency representative 
at the IEP meeting would be a member 



of the agency or institution that is 
responsibla for the child's education. For 
example, if a State agency (1) places a 
child in an institution, (2) is responsible 
under State law for the child's 
education, and (3) has a qualified 
special education staff at the institution, 
then a member of the institution's staff 
would be the agency representative at 
the IEP meetings. 

Sometimes there is no special 
education staff at the Institution. and the 
children are served by special education 
personnel from the LEA where the 
institution is located. In this situation, a 
member of the LEA staff would usually 
serve as the agency representative, 

Not«.~En lituations where the LEA places 
e child in an institution, paragraph M b" of the 
response to Question 1, above, would apply. 

15. For a handicapped child being 
considered for initial placement in 
special education, which teacher should 
attend the IEf meeting? 

The teacher could be either (1) a 
teacher qualified to provide special 
education in the child's area of 
suspected disability, or (2) the child's 
regular teacher. At the option of the 
agency, both teachers could attend. In 
any event, there should be at least one 
member of the school staff at tht 
meeting (e.g., the agency representative 
or the teacher) who is qualified in the 
child's arec of suspected disability. 

- Notav— Sometimes more then one meeting 
it necessary in order to finalize a child's IEP. 
If, in this process, the special education 
teacher who will be working with the child is 
identified, it would be useful to have that 
teech«r participate in the meeting with the 
parents and ether members of the IEP team in 
finailting tht IEP. When this is not possible, 
the egency should enture that the tttchtr Is 
given a copy of the child's IEP es soon es 
possible after the IEP is flhalizt4 and before 
tht teacher begins working with the child. 

16. If a handicapped child is enrolled 
in bo A regular and special education 
class ss, which teacher should attend th» 
lEPineeting? 

In general, the teacher at the IEP 
meeting should be the child's special 
education teacher. At the option of the 
agency or the parent, the child's regular 
teacher also might attend. If the regular 
teacher does not attend, the agency 
should either provide the regular teacher 
with a copy of the IEP or inform the 
regular teacher of its contents. 
Moreover, the agency should ensure that 
the special education teacher, or.other 
appropriate support person, is able, 
where necessary* to consult with and be 
a resource to the child's regular teacher. 

17. // a handicapped child in high 
school attends several regular dosses. 



must all of the child's regular teachers 
attend the IEP meeting? 

No. Only one teacher must attend. 
However, at the option of the LEA, 
additional teachers of the child may 
attend. Tht following points should be 
considered>ln making this decision: 

a. Generally, the number of 
participants at IEP meetings should be 
small. Small meetings have several 
advantages over large ones. For 
example, they (1) allow for more open, 
active parent involvement, (2) are less 
costly, (3) are easier to arrange and 
conduct* and (4) are usually more 
productive. 

Note,— In an informal exemination oflEPs 
from five States, Department staff found that, 
on the everage, IEP meetings were attended 
by four persons. 

b. While large meetings are generally 
inappropriate, there may be specific 
circumstances in which the participation 
of additional sjaff would be beneficial. 
When the participation of the regular 
teachers is considered by the agency or 
the parents to be beneficial to the child's 
success in school (e.g., in terms of the 
child's participation in the regular 
education program), it would be 
appropriate for them to attend the 
meeting. 

c. Although the child's regular 
teachers would not routinely attend IEP 
meetings, they should either (1) be 
informed about the child's IEP by the 
special education teacher or agency 
representative, and/or (2) receive a copy 
of the IEP itself. 

18. // a child's primary handicap is a 
speech impairment must the child's 
regular teacher attend the IEP meeting? 

No, A speech-language pathologist 
would usually serve as the child's 
"teacher" for purposes of the IEP 
meeting. The regular teacher could also 
attend at the option of the school. 

19. If a child is enrolled in a special 
education class because of a primary 
handicap, and also receives speech* 
language pathology services, must both 
specialists attend the IEP meeting? 

No. It is not required that both attend. 
The special educate teacher would 
attend the meeting as the child'a 
"teacher". The speech*language 
pathologist could either (1) participate in 
the meeting itself, or (2) provide a 
written recommendation concerning the 
nature, frequency, and amount of 
services to ba provid ed to the child. 

20. When may represenrdtives of' 
teacher organizations attend IEP 
meetings? 

Under the Family Educational Rights 
and Privacy Act ("FERPA"; 20 U.S.C. 
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1232g) and implementing regulations (34 
CFR Part 99), offlclala of teacher 
organizations may not attend IEP 
meetings at which personally 
identifiable information from the 
student's education records may be 
discussed— -except with the prior written 
consent of the parents. (See 34 CFR 
99.30(a)(1).) 

In addition. EHA-B does not provide 
for the participation of representatives 
of teacher organizations at IEP meetings. 
The legislative history of the Act N makea 
it clear that attendance at IEP meetings 
should be limited to th~ t who have an 
intense interest in the child. (121 Cong. 
Rec. S10974 (June 1». 1975) (remarks of 
Sen. Randolph).) Since a representative 
of a teacher organization would be 
concerned with the interests of the 
teacher rather thtn the interests of the 
child, it would be inappropriate for such 
an official to attend an IEP meeting. 

21. When may a handicapped child 
attend an IEP meeting? 

Generally, a handicapped child should 
attend the IEP meeting whenever the 
parent decides that it is appropriate for 
the child to do so. Whenever possible, 
the agency and parents should discuss 
the appropriateness of the child's 
participation before a decision is made, 
in order to Help the parents determine 
whether or not the child's attendance 
will be (1) helpful in developing the IEP 
and/or (2) directly beneficial to the 
child. The agency should inform the 
parents before esch IEP meeting — as 
part of the "notice of meeting" required 
under I 300.345(b)— that they may invite 
their child to participate. 

Nott.— The parents and sgency should 
encourage older handicepped children 
(particiulsr those at the secondsry school 
level) to participate in their IEP meetings. 

22. Do the parents of a handicapped 
student retain the right to attend the IEP 
meeting when tlie student reaches the 
age of majority? 

The Act is silent concerning any 
modification of the rights of a 
handicapped student's parents when the 
student reaches the age of majority. The 
Department is considering providing 
further guidance on thia issue in a 
separate document. 

23. Must related services perse nnel 
attend IEP meetings? 

No. It is not required that they attend. 
However, if a handicapped child has an 
identified need for related services, it 
would be appropriate for the related 
services personnel to attend the meeting 



or otherwise be involved in developing 
the IEP* For example, when the child's 
•valuation indicates the need for a 
specific related service (e.g. ( physical 
therapy, occupational therapy, or 
counseling).-the agency should ensure 
that a qualified provider of that service 
either (1) attends the IEP meeting, or (2) 
provides a written recommendation 
concerning the nature, frequency, and 
amount of service to be provided to the 

child. 3 , 

Not*.— This written recommendation could 
be a pert of the evslustion report. 

24. Are agencies required to usb a. 
case manager in the development of a 
handicapped child's IEP? 

No. However, some agencies have 
found it helpful to have a special 
educator or some other school staff 
member (e.g., a social worker, counselor, 
or psychologist) serve as coordinator or 
case manager of the IEP process for an 
individual child or for all handicapped 
children served by the agency. 
Examples of the kinds of activities 
which case managers might carry out 
are (1) coordinating the 
multidisciplinary evaluation; (2) 
collecting and synthesizing the 



evaluation reports and other relevant 
information about a child that might be 
needed at the IEP meeting; (3) 
communicating with the parents; and (4) 
participating in, or conducting, the IEP 
meeting itself. 

25. For a child with a suspected m 
speech impairment, who must represent 
the evaluation team at the IEP meeting? 

No specific person must represent the 
evaluation team. However, a speech- 
language pathologist would normally be 
the most appropriate representative. For 
many children whose primary handicap 
is a speech Impairment, there may be no 
other evaluation personnel involved. 
The comment following § 300.532 
[Evaluation procedures) states: 

Children who hsve a speech impairment ss 
their primary handicap msy not need a 
complete battery of assessments (e.g., 
psychological physics!, or adaptive 
behavior). However, a qualified speech* 
language pathologist would (1) evaluate each 
speech impaired child using procedures that 
are appropriate for the disgnosis snd 
appraisal of speech snd language disorders, 
and (2) where necessary, make referrals for 

additional assessments-needed to-mske-an 

appropriate placement decision. 



130(1345 Ptrent participation. 

(a) Each pubUcwncyehaU take eteps 
to tneune that one or both of the parents 
of the handicapped chljd are. present at 
each meetina or art afforded tha oppor- 
tunity to participate. Including: 

(1) Notify in a parenti of the meeting 
early enough to insure that they will 
have an opportunity to attend; and 

(2) Scheduling tha meefln* at a mutu- 
ally screed on time and place. 

0» Tha notice under paragraph (a) 
(1) of this section must Indicate the pur* 
pose, time, and location of the meet tor* 
and who will be? In attendance. 

<c) If neither Parent can attend, tha 
public agency shall use other methods to-, 
insure parent participation, Including In- 
dividual or' conference telephone calls. 

• d> A meeting may ba conducted with- 
out a parent in attendance If the pub- 
lic agency Is unable to convince the par- 
ents that they should attend. In this case 
the public agency must have a record of 
iU attempts to arrange a mutually agreed 
on time and Place such as: 

* l > % Detailed records of telephone calls 
made or attempted and the results of 
those calls. 



i2> Copies of correspondence sent to 
the parents and any responses received, 
and * 

<3> Detailed records of visits made to 
the parent'a home or place of employ* 
msnt ard the results of those visits. 

<e> Tha public agency shall take 
whatever action la necessary to Insure 
that the parent understands the pro- 
ceedings at a meeting, including arrang- 
ing for an interpreter for parents who 
are deaf or whose native language la 
other than English. 

<f) The public agency shall glvu the 
parent, on request* a copy of the indi- 
vidualized education program. 

(20 USC. 1401(10): 1413 <3)<B). (4). <«>: 

1414<») U).) 

Cammtnt. Th* notice in portgrtph It) 
could ano Inform parent* that thty m*y 
bung other people to tht meeting. A* indi- 
cated in paragraph (c). th* procedure used 
to notify pwenu (whether oral or written 
or both) U left to tht dUcrttton of tht 
•sency, but tht og*ncy must keep * record 
or It* effort* to contact parent*. 



26. What is the role of the parents at 
an IEP meeting? , 
»The parents of it handicapped child 
are expected to be equal participants 



alone with school personnel, in 
developing, reviewing, and revising the 
child's IEP. This is an active role in 
which the parents (1) participate in the 
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discussion about the child's heed for 
special education and related services, 
and (2) Join with the other participants 
in deciding what services the agency 
will provide to the child. 

Note.— In Soma instances, parents might 
elect to bring another participant to the 
meeting. M„ a friend or neighbor, someona 
outside of tha agency who is familiar with 
applicable laws a,nd with tha child's needs, or 
a specialist who conducted an independent 
evaluation of tha child.) 

27. What is the role of a surrogate 
parent at an IEP meeting? 

A surrogate parent is a person 
appointed to represent the interests of a 
handicapped child in the educational 
decision-making process when that child 
has no other parent representation. The 
surrogate has all of the rights and 
responsibilities of a parent under EHA- 
B. Thua. the surrogate parent is entitled 
to (1) participate in the child's IEP 
meeting. (2) see the child's education 
records, and (3) receive notice, grant 
consent* and invoke due process to 
resolve differences. (See i 300.514. 
Surrogate parents.) 

28. Must the public agency let the 
parents know who will be at the IEP 
meeting? 

Yes. In notifying parents about the 
meeting, the agency *'must indicate the 
purpose, time, and location of the 
meeting, and who will be in 
attendance.** (I 300.345(b). emphasis 
added.) Where possible, the agency 
should give the name and position of 
each person who will attend, in 
addition, the agency should inform the 
parents of their right to bring other 
participants to the meeting. (See 
Question 21, above, regarding 
participation of the child.) It is also 
appropriate for the agency to ask 
whether the parents intend to bring a 
participant to the meeting. 

29. Are parents required to sign IEPs? 
Parent signatures are not required by 

either the Act or regulations. However, 
having such signatures is coniidered by 
parents, advocates, and public agency 
personnel to be useful 

Note.— A national survey conducted under 
contract with ^Department indicates that, 
in practice, most IEPs are signed by parents.) 

The following are some of the ways in 
which iEPs signed by parents and/ or 
agency personnel might be used: 

a. A signed IEP is one way to 
document who attended the meeting. 

Note.— This is useful for monitoring and 
compliance purposes. . 

if signatures are* not used, the agency 



must document attendance in some 
other way. 

b. An IEP signed by the parents is one 
way to indicate that the parents 
approved the child's special education 
program. 

Note;.— If. after signing, the parents feel that 
a change is needed in the IEP, it would ba 
appropriate for tham to request another 
meeting. Sea Question 11. above. 

c. An IEP signed by an agency 
representative provides the parents a 
signed record of the services that the 
agency has agreed to provide. 

Note.— Evan if tha school personnel do not 
sign, the agency stiH must provide, or ensure 
the provision of. the aervicee called for in the 
IEP. 

30. If the parent signs the IEP, does 
the signature indicate consent for initial 
placement? 

The parent's signature on the IEP 
would satisfy the consent requirement 
concerning initial placement of the child 
(1 30O.5O4(b)(l)(ii)) only if the IEP 
includes a statement on initial 
placement which meets the definition of 
"consent" in i 300.500: 

"Consent" means that: (a) the parent has 
been fully informed of all information 
relevant to the activity for which cbnaent is 
sought 

(b) The parent understands and agrees in 
writing to the carrying out of tha activity for 
which his or her consent is sought, and th* 
consent describes that activity and lists tha 
records (if Iny) which will ba rslaasad and to 
*whom; and 

(c) Tha parent understands that tha 
granting of consent is voluntary * * * and 
may ba revoked at any time. 

31. Do parents have the right to a copy 
of their child's IEP? 

Yes. Section 300.345(f) states that "the 
public agency shall give the parent, on 
request, a copy of the individualized 
education program." in order that 
parents may know' about this provision, 
it is recommended that they be informed 
about.it at the IEP meeting and/or 
receive a 'copy of the IEP itself a 
reasonable time following the meeting. 

Note.— The National Committee for 
Citizens in Education reports that in a 1879 
survey of approximately 2*500 parents of 
handicapped children in 40 States', nesrly CO* 
indicated that a completed copy of the IEP 
had been made available for them to keep. 

32. Must parents be informed at the 
IEP meeting of their right to appeal? 

If the agency has already informed the 
pnrents of their right to appeal, as it is 
required to do under the prior notice 
provisions of the regulations 
(§§ 300.504-300.505). it would not be 
necessary for the agency to do so again 
at the IEP meetin'g. 



• Section 300.504(a) of the regulations 
states that "written notice which meets 
the requirements under i 300.505 must 
be given to parents a reasonable time" 
before the public agency proposes or 
refuses "to initiate or change the 
identification, evaluation, or educational 
placement of the child or the provision 
of a free appropriate public education to 
the child" 

• Section 300.505(a) states that the 
notice must include "(1) A full 
explanation of all procedural safeguards 
available to parents" under the due 
process provisions of the regulations 
(H3O0.50O-30p.589). 

The IEP meeting serves as a 
communication vehicle between parents 
and school personnel, and enables them, 
as equal participants, to jointly decide 
upon what the child's needs are, what 
will be provided, and what the 
anticipated outcomes may be. If. during 
the IEP meeting, parents and school staff 
are unable to reach agreement the 
agency should remind the parents that 
they may seek to resolve their 
differences though the due process 
pr ocedur es under the Act. 

Note.— Section 30a5be^slateTtfiat "a " ' " 
parent or public educational sgency may 
Initiate a hearing on any matters described in 
| 300.504(e)(1) and (2)." 

Every effort should be made to 
resolve differences between parents and 
school staff without resort to a due 
process hearing (i.e.. through voluntary 
mediation or some other informal step). 
However, mediation or other informal 
procedures may not be used to deny or 
delay a parent's right to a due process 
hearing. (See i 300.506. Impartidl due 
process hearing.) 

33. Does the IEP include ways for 
parents to check the progress of their 
children? 

In general, the answer is yes. The IEP 
document is a written record of 
decisions jointly made by parents and 
school personnel at the IEP meeting 
regarding a handicapped child's special 
education program. That record includes 
agreed upon items, such as goals and 
objectives, and the specific special 
education and related services to be 
provided to the child. 

The goals and objectives in the IEP 
should be helpful to both parents and 
school personnel, in a general way. in 
checking on a child's progress in the 
special education program. (See 
Questions 37-43, below, regarding goals 
and objectives in the IEP.) However, 
since the IEP is not intended to include 
the specifics about a child's total 
educational program that are found in 
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daily, weekly, or monthly instructional 
plans, parents will often need to obtain 
more specific on-going information 
about the child's progrest^-through 
parent-teacher conferences, report cards 
and other reporting procedures 
ordinarily used by the agency. 

34. Must lEPs include specific 
''checkpoint intervals" for parents to 
confer with teachers and to revise or, * 
update their children's ISPs? 

No. A handicapped child:* I£P is not 
required to include specific ''checkpoint 
intervals" (i.e.. meeting dates) for 
reviewing the child's prepress. However, 
^individual situations, specific meeting 
dates could be designated injthe IEP. if 
the parents and school presohnel 
. believe that it would be helpful to do so. 

Although meeting dates are not 
required to be set out in the IEP itself, 
there are specific provisions in the 
regulations and in this document 
regarding agency responsibilities in 
initiating IEP meetings, including the 
following: (1) Public agencte "list" hold 
meetings periodically, but .«ss than 
annually* to review, and if appropriate, 
revise, each child's IEP (§ 300.343(d)); (2) 
there should be as many meetings a year 
as the child needs (see Question 10. 
above); and (3) agencies should grant 
any reasonable parental request for an 
IEP meeting (see Question 11, above). 

In addition to the above provisions, it 
is expected that, through an agency's 
general reporting procedures for all 
children in school, there will be specific 
designated times for parents to review 
their children's progress (e.g., through 
periodic parent-teacher conferences* 
and/or the use of report cards, letters, or 
other reporting devices). 

35. // the parents and agency are 
unable to reach agreement at an IEP 
meeting, what steps should be follow^ J 
until agreement is reached? 

As a general rule, the agency and 
parents would agree to an interim 
course of action for serving the child 
(i.e.. in terms of placement and/or 
services) to be followed untij the area of 
disagreement over tlw IEP isjresolved. 
The manner in which this interim 
r/.casure is developed and agreed to by 
both parties is left to the discretion of 
the individual State or local agency. 
However, if the parents and agency 
cannot agree on an interim measure, the 
child's last agreed upon IEP would 
remain in effect in the areas of 
disagreement until the disagreement is 
resolved. The following may be helpful 



to agencies when there are 
disagreements: 

a. There may be instances where the 
parents and agency are in agreement 
about the basic IEP services (e.g.. the 
child's placement and/or the special 
education services), but disagree about 
the provisi&n of a particular related 
service (i.e.. whether the service is 
needed and/or the amount to be 
provided). In such cases, it is 
recommended (1) that the IEP be 
implemented in all areas in which there , 
is°agreement. (2) that the document 
indicate the points of disagreement, and 
(3) that procedures be initiated to 
resolve the disagreement. 

b. Sometimes the disagreement is with 
the placement or kind of special 
education to be provided (e.g., one party 
proposes a self-contained placement, 
and the other proposes resource room 
services). In such cases, the agency 
might, for example, carry out any one or 
all of the following steps: (1) Remind the 
parents that they may resolve their 
differences through the due process 
procedures under EHA-B; (2) work with 
the parents to develop an interim course 
of action (in terms of placement and/or 
services) which both parties can agree 
to until resolution is reached; and (3) 
recommend the use of mediation, or 
some other informal procedure for 
resolving the differences without going 
to a due process hearing. (See Question 
32* above, regarding the right to appeal.) 

c. If. because of the disagreement over 
the IEP. a hearing is initiated by either 
the parents or agency, the agency may 
not change the child's placement unless 
the parents and agency agree otherwise. 
(See | 300.513. Child's status during 
proceedings.) The following two 
examples are related to this 
requirement: 



36. What should be included in the 
statement of the child's present levels of 
educational performance? 

The statement of present levels of 



(1) A child in the regular fourth grade 
has been evaluated and found to be* 
eligible for special education. The 
agency and parents agree that the child 
has a specific learning disability. 
However, one party proposes placement 
in a s,elf-contained program, and the 
other proposes placement in a resource 
room. Agreement cannot be reached, 
and a due process hearing is initiated. 
Unless the parents and agency agree 
otherwise, the child would remain in the 
regular fourth grade until the issue is 
resolved. 

On the other hand, since the child's 
need for special education is not in 
question, both parties might agree — as 
an interim measure — (1) to temporarily 
place the child in either one of the 
programs proposed at the meeting (self- 
contained program or resource room), or 
(2) to serve the child through some other 
temporary arrangement, 

(2) A handicapped child is currently 
receiving special education under an 
existing IEP. A due process hearing has 
been initiated regarding an alternative 
special education placement for the 
child. Unless the parents and^agency 
agree otherwiser-the child would remain 
in the current placement. In this 
situation, the child's IEP could be 
revised, as necessary, and implemented 
in all of the areas agreed to by the 
parents and agency, while the area of 
disagreement (i.e.. the child's placement) 
is being settled through due process. 

■Note.— If the due process hearing concerns 
whetheror not a particular service should 
continue to bt provided under the IEP (e.g. v 
physical therapy), that service would 
continue to be provided to the child under ihe 
IEP that was in effect at the time the hearing 
was initiated. (1) unless the parents and 
agency agree to a change in the services, or 
(2) until the issue is resolved. 



educational performance will be 
different for each handicapped child. 
Thus, determinations about the content 



$ 30Q346 CVmtrnt of imlKiiltmli/cd ft!- 
urntiun program.. 

The individualized education program 
for each chUd must include: 

<a> A statement of the child's Present 
levels of educational performance: 

<b> A statement of annual goals, in* 
eluding short term instructional objec- 
tives: 

• C> A statement of the specific special 
education and related services to be pro- 
vided to the child, and the extent to 
ahich the child *U1 be able to partici- 
pate in regular educational programs; 



<d» The projected dates for initiation 
of services and the anticipated duration 
of the services: and 

<c> Appropriate objective criteria and 
evaluation procedures and schedules for 
determining, on at least an annual baMs 
whether thei>hort term Instructional ob- 
jective* arc being achieved 

i JO USC 1401(19). MI3 (2>(B), H\ («>. 
UUhinii Siiia*c nc|>ori No 91 10* p II 
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of the statement for an individual child 
are matters that are left to the discretion 
of participants in the IEP meetings. 
However, the following are some points 
which should be taken into account in' 
writing this part of the IEP. 

a. The statement should accurately 
describe the effect of the child's 
handicap on the child's performance in 
any area of education that it affected, 
including (1) academic areas (reading, 
math, communication, etc.)' and (2) non- 
academic areas (daily life activities, 
mobility, etc.). 

Not*.— Labels such at "mentally retarded" 
or deaf * may not bt used as a substitute for 
the description of present levels of 
educational performance.) 

b. The statement should be written in 
objective measurable terms, to the 
extent possible. Data from the child's 
evaluation would be a good source of 
such information. Test scores that are 
pertinent to the child's diagnosis might 
be Included, where appropriate. 
However, the scores should be (1) self- 
explanatory (i.e.. they can be interpreted 
by all participants without the use of 
test' manuals or other aids), or (2) an 
explanation should be included. 
Whatever test results are used should 
reflect the impact, of the handicap on the 
child's performance. Thus, raw scores 
would not usually be sufficient. 

c. There should be a direct 
relationship between the present levela 
of educational performance and the 
other components of the IEP. Thus, if the 
statement describes a problem with the 
child's reading level and points to a 
deficiency In a specific reading skill, this 
problem should be addressed under 
both (1) goals and objectives, and (2) 
specific special education and related 
services to be provided to the child. 

37. Why are goals and objectives 
require in the IEP? 

The statutory requirements for 
including annual goals and short tcbn 
objectives (Section 602(19)(B)). and for 
having at least an annual, review of a 
handicapped child's IEP (Section 
614(a)(5)). provide a mechanism for 
determining (1) whether the anticipated 
outcomes for the child are being met 
(i.c. whether the child is.progressing in k 
the special education program) and (2) 
whether the placement and services are 
appropriate to the child's special 
learning needs. In effect, these 
requirements provide a way for the 
child's teacher(s) and parents to be able 
to track the child's progress in special 
education. However, the goals and 
objectives in the IEP are not intended to 
be as specific as the goals and 
objectives that are normally found in 



daily, weekly, or monthly instructional 
plans. * 

38. What are "annual goals" in an 
IEP? 

The annual goals in the IEP are 
statements which describe what a 
handicapped child can reasonably be 
expected to accomplish within a twelve 
month period in the child's special 
education program. As indicated under 
Question 36, above, there should be a 
direct relationship between the.annual 
goals and the present levels of 
educational performance. 

39. What are "short term instructional 
objectives" in an IEP? 

"Short term instructional objectives" 
(also called "IEP objectives") are 
measurable, intermediate steps between 
a handicapped child's present levels of 
educational performance and the annual 
goals that are established for the child. 
The objectives are developed based on 
a logical breakdown of the major 
components of the annual goals, and can 
serve as milestones for measuring 
progress toward meeting the goals. 

In some respects, IEP objectives are 
similar to objectives used In daily 
classroom Instructional plans. For 
example, both kinds of objectives are 
used (1) to describe what * given child is 
expected to accompliah In a particular 
area within some specified time period, 
and (2) to determine the extent to which 
the child is progressing toward those 
accomplishments. 

In other respects, objectives in IEPs 
are different from those used in 
instructional plans, primarily in the 
amount of detail they provide. IEP 
objectives provide general benchmarks 
for determining progress toward meeting 
the annual goals. These objectives 
should be projected to be accomplished 
over an extended period of time (e.g., an 
* entire school quarter or semester). On 
the other hand, the objective^ in 
classroom Instructional plans deal with 
more specific outcomes that are to be j, 
accomplished on a daily, weekly, or ~ 
monthly basis. Classroom instructional 
plans generally include details not 
required in an IEP, such as the specific 
methods, activities, and materials (k,g.. 
use of flash cards) that will be used in 
accomplishing tho objectives. 1[V 

4Q.Shouldthe IEP goals and 
% objectives focus only on special 
education and related services, or 
should they relate to the total education 
of the child? 

IEP goals and objectives*are 
concerned primarily with meeting a 
handicapped child's need for special 
education and related services, and are 
not required to cover other areas of the 
child's education. Stated another way. 
the goals and objectives in the IEP 



should focus on offsetting or reducing 
the problems resulting from the child's 
handicap which interfere with learning 
and educational performance in school. 
For example. If a learning disabled child 
is functioning several grades below the 
child's indicated ability in reading and 
has a specific problem with word 
recognition, the IEP goals and objectives 
would be directed toward (1) closing the 
gap'between the child's indica^d ability 
and current level of functioning, and (2) 
helping the child increase the ability to 
use word attack skills effectively (or to 
find some other approach to increase 
independence in reading). 

For a child with a mild speech 
impairment, the IEP objectives would 
focus on improving the child's 
communication skills, by either\l) 
correcting the impairment, or (2) 
minimizing its effect on the child's 
ability to communicate. On the other 
hand the goals and objectives for a 
severely retarded child would be more 
comprehensive and cover more of the 
child's school program than if the child 
has only a mild handicap* 

41. Should there be a relationship 
between the goals and objectives in the 
IEP and those that are in ins trvctional 
plans of special education personnel? 

Yes. There should be a direct 
relationship between the IEP goals and 
objectives for a given handicapped child 
and the goals and objectives that are in 
the special education instructional plans 
for the child. However, the IEP is not 
intended to be detailed enough to be 
used as an instructional plan. The IEP. 
through its goals and objectives. (1) sets 
the general'direction to be taken by 
those who will implement the IEP. and 
(2) serves as the basis for developing a 
detailed instructional plan for the child/' 

Note.— Sea Question 50. below, regarding 
the length of IEPs. 

42. When must IEP objectives be 
written — before placement or after 
placement? v 

IEP objectives must be written before 
placement. Once aiiandicapped child is 
placedjn a special education program, 
the teacher might develop lesson plans 
or more detailed objectives based on the 
IEP; however, such plans and objectives 
are not required to be a part of the IEP 
itself. 

.43. Can short term instructional 
objectives be changed without initiating 
another IEP meeting? 

No. Section 300.343(a) provides that' 
the agency "is responsible for initiating 
and conducting meetings for the purpose 
of developing, reviewing, and revising a 
handicapped child's individualized 
education program" (emphasis added). 
Since a change in short term 
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instructional objectives constitutes a 
revision of the child's IEP, the agency 
must (1) notify the parents of the 
proposed change (see | 300.504(a)(1)), 
and (2) initiate an IEP meeting. Note, 
however, that if the parents are unable 
or unwilling to attend such a meeting, 
their participation in the revision of the 
IEP objectives can be obtained through 
other means, including individual or 
conference telephone calls (see 
1300.345(c)). 

44. Must the IEP include all special 
education and related services needed 
by the child or only those available 
from the public agency? 

Each public agency must provide a 
free appropriate public education to all 
handicapped children under its 
juris diction. Therefore, the IEP for a 
handicapped child must include all of 
the specific special education and 
related service needed by the child—as 
determined by the child's current 
evaluation. This means that the services 
must be listed in the IEP even if they are 
not directly available from the local 
.agency, and must be provided by the 
agency through contract or other 
arrangements. t 

45. Is the IEP a commitment to 
provide services — i.e.* must a pubiic 
agency provide all of the services listed 
in the IEP? 

Yes. Each handicapped child's IEP 
must include all services necessary to 
meet tha child's identified special 
education and related services needs; 
and all services in the IEP must be 
""provided in order for the. agency to be in 
compliance with the Act. 

46. Must the pubiic agency itself 
directly provide the services set out in 
the IEP? 

The public agency responsible for the 
education gf a handicapped child could 
provide IEP services to the child (1) 
directly, through the agency's own staff 
resources, or (2) indirectly, by 
contracting with another public or 
private sgency, or through other 
arrangements. In providing the services, 
the agency may use whatever State, 
local. Federal, and private sources of 
support are avail ablej^those purposes 
(see } 300.301(a)). However, the services 
must be at no cost to the parents, and 
resposibility for ensuring that the IEP 
services are provided remains with the 
public agency. 

47. Does the IEP include only special 
education and related services or does 
it describe the total education of the 
child? 

The IEP is required to include only 
those matters concerning the provision 
of special education and related 
services and the extent to which the 
child can participate in regular 



education programs. (NOTE: The 
regulations define "special education" 
as specially designed instruction to meet 
the unique needs of a handicapped 
child, and "related services" as those 
which are necessary to assist the child 
to benefit from special education.) (See 
§§ 300.14 and 300.13, respectively.) 

For tome handicapped children, the 
IEP will only address a very limited part 
of their education (e.g., for a speech 
. impaired child, the IEP would generally 
be limited to the child's speech 
impairment). For other children (e.g., 
those who are profoundly retarded), the * 
IEP might cover their total education. An 
IEP for a physically impaired child with 
no mental impairment might consist only 
of specially designed physical 
education. However, if the child also has 
a mental impairment, the IEP might * 
cover most of the child's education 

Note.— The IEP is not Intended to bt 
detailed enough to bt used ts an 
Instructional plan. See Question 41. above. 

48. If modifications are necessary for 
a handicapped child to participate in a 

. regular education program, must they be 
included in the IEP? 

Yes. If modifications (supplementary 
aids and services) to the regular 
education program are necessary to 
ensure the child's participation in that 
program, those modifications must be 
described in the child's IEP (e.g., for a 
hearing impaired child, special seating 
arrangements or the provision of 
assignments in writing). This applies to 
any regular education program in which 
the student may participate, including 
physical education, art, music, and 
vocational education. 

49. When must physical education 
(PE) be described or referred to in the 
IEP? 

Section 300.307(a) provides that 
"physical education services, specially 
designed if necessary, must be made 
available to every handicapped child 
receiving^ free appropriate public 
education." The following paragraphs 
'(1) set out some of the different PE 
progrsm arrangements for handicapped 
students, and (2) indicate whether, and 
to what extent, PE must be described or 
referred to in an IEP: 

a. Regular PE with non-handicapped 
students* If a handicapped student can 
participate fully in the regular PE 
program without any special 
modifications to compensate for the 
student's handicap, it would not be 
necessary to describe or refer to PE in 
the IEP. On the other hand, if some 
modifications to the regular PE program 
are necessary for the student to be able 
to participate in that program, those 



onjs 



must be deacribed in the 



modification 
IEP. 

b. Specially designed PE. If a 
handicapped student needs a specially 
designed PE program, that program must 
be addressed in all applicable areas of 
the IEP (e.g.M)resent levels of 
educational performance, goals and 
objectives, and services to be provided). 
However, these statements would not 
have to be presented in any more detail 
than the other special education 
services included irPthe student'* IEP. 

a PE in separate facilities. If a 
handicapped student is educated in a 
separate facility, the PE program for that 
student must be described or referred to 
in the IEP. However, the kind and 
.amount of information to be included in 
the IEP would depend on the physical* 
motor needs of the student and/the type 
of PE program that is to be provided 

Thus, if a student is in a separate 
facility that has a standard PE program 
(e.g.. a residential school for the deaf), 
and if it is determined — on the basis of 
the student's most recent evaluation— 
that the student is able to participate in 
that program without any modifications, 
then the IEP neeg only note such 
participation. On the other hsnd, if 
special modifications to the PE program 
are needed for the student to participate, 
, those modifications must be described 
in the IEP. Moreover, if the student 
needs an individually designed PE 
program, that program must be 
addressed under all applicable parts of 
the IEP. (See paragraph "b", above.) 

Note. — The Department it considering the 
possibility of publishing e separate document 
on the PE requirement under the Act end 
regulations. 

50. // a handicapped student is to 
receive vocational education, must it be 
described or referred to in the student's 
IEP? k ii 

T?<e answer depends or%me kind of 
vocational education program to be 
provided. If a handicapped student is 
able to participate in the regular 
vocational education program without 
any modifications to compensate for the 
student's handicap, it would not be 
necessary to include vocational 
education in the student's IEP. On the 
other hand, if modifications to the 
regular vocational education program 
are necessary in order for the student to 
participate in that program, those 
modifications must be included in the 
IEP. Moreover, if the student needs a 
specially designed vocationsl education 
program, then vocational education must 
be described in all applicable areas of 
the student's IEP (e.g., present levels of 
educational performance, goals and 
objectives, and specific services to be 
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provided). However, these statements 
would not have to be presented in any 
more detail than the other special 
education services included in the IEP. 

Note.— Regulations under the Vocational 
Education Act provide that (1) certain funds 
available under that Act for vocational 
programs for handicapped persons must be 
jsed in a manner consistent with the State's 
plan under EJJA-B. tfftd (2) the five-year State 
Vocational Education Plan "shall describe 
how the program provided each handicapped 
child will bt planned snd coordinated in 
conformity with and as a part Of the child's 
individualized education program as required 
by the Education of the Handicapped Act" 
See 34CFR 400441(000). 4O0.V.82(f) / ( formerly 
45 CFR 104/i4t(f}(10), 104.182(f)). 

51. Must th$ IEP specify the amount of 
servjecs or may it simply list the 
services to be provided? 

The amount of services to be provided 
must be stated in the IEP. so that the 
level of the agency's commitment. of 
resources will be clear to parents and 
other IEP team members. The amount of 
time to be committed to each of the 
various services to be provided must be 
(1) appropriate to that specific service, 
and (2) stated in the IEP in a manner 
that is clear to all who are involved in 
both.the development and 
implementation of the IEP. 

Changes in the amount of services 
listed in the IEP cannot be made without 
holding another IEP meeting. However, 
as long as there is no change in the 
overall amount some adjustments in 
scheduling the services should be 
possible (based on the professional 
judgment of the service provider) 
without holdbg another IEP meeting. 

Note.— The parents should be notified 
whenever this occurs. 

52. Musi a handicapped child's IEP 
indicate the extent to which the child 
will be educated in the regular 
educational program? 

Yes, Section 300.346(c) provides that 
the IEP for each handicapped child must 
include a "statement of * * * the extent 
to which the child will be able to 
particpate in regular educational 
programs/' One way of meeting this 
requirement is to indicate the percent of 
time the child will be spending in the 
regular education program with non« 
handicapped students. Another way is 
to Ut the specific regular education 
classes the child will be attending. 



Note.— If a severely handicapped child, for 
example, is expected to be in a special 
classroom setting most of the time, it is 
recommended that. In meeting the above 
requirement the IEP include any non* 
curricular activities in which the child will be 
participating with non-handicapped students 
(e.g.. lunch, assembly periods, club activities, 
and other special events). 

53. Can the anticipated duration of 
services be for more than twelve 
months? 

In general, the anticipated duration of 
services would be up to twelve months. 
There w a direct relationahip between 
the anticipated duration of services and 
the other parts of the IEP (e.g., annual 
goals and short term objectives), and 
each part of the IEP would be addressed 
whenever there is a review of the child's 
program. If it is anticipated that the 
child will need a particular service for 
more than one year, the duration of that 
service could be projected beyond that 
time in the IEP. However, the duration of 
each service must be reconsidered 
whenever the IEP is reviewed. 

54. Must the evaluation procedures 
and schedules be included as a separate 
item in the IEP? 

No. The evaluation procedures and 
schedules need not be included as* 
separate item In the IEP. but they must 
be presented in a recognizable form and 
be clearly linked to the short term 
objectives. 

Note. — In many instance*, these 
components are Incorporated directly Into the 
objectives. 

Other Questions About the Content of 
an IEP 

55. Is it permissible for an agency to 
v have the IEP completed when the IEP 

meeting begins? 

No. It is not permissible for an agency 
to present a completed IEP to parents for 
their approval before there has been a 
full discusaion.with the parents of (1) the 
child's need for special education and 
related services, and (2) what services 
the agency will provide to the child. 
Section 602(9) of the Act defines the IEP 
as a written statement developed in any 
meeting with the agency representative, 
the teacher, the parent, and. whenever 
appropriate, the child. 

It wouid be appropriate for agency 
staff to come prepared with evaluation 
findings, statements of present levels of 
educational performance, and a 



recommmendation regarding annual 
goals* short term instructional 
objectives, and the "kind of special 
education and related services to be 
provided. However, the agency must 
make it clear to the parents at the outset 
of the meeting that the services 
proposed by the agency are only 
recommendations for review and 
discussion with the parents. The 
legislative history of Pub. L. 94-142 
makes it clear that parents must be 
given th£ opportunity to be active 
participants in all major decision' 
affecting the education of their 
handicapped children. (See, e.g.. S. Rep. 
Na 168, 94th Cong. 1st Sess. 13 (1975): S. 
Rep. No. 455 (Conference Report). 94th 
Cong. 1st Sess. 47-50 (1975).) 

50. Is there a prescribed format or 
length for an IEP? 

No. The format and length of an IEP 
are matters left to the discretion of State 
and local agencies. The IEP should be as 
long as necessary to adequately 
describe a child's program. However, as 
indicated in Question 41. above, the IEP 
is not intended to be a detailed 
instructional plan. The Federal IEP 
requirements can usually be met in a 
o ne to three page form. 

Not*— In a national survey conducted 
under contract with the Department, it was 
found that 47% of the lEPa reviewed were 3 
pages or less In lengih. 

57. Is it permissible to consolidate the 
IEP with an individualized service plan 
developed under another Federal 
program? 

Yes. In instances where a 
handicapped child must hove both an 
IEP and an individualized service plan 
under another Federal program, it may 
be possible to develop a single, 
consolidated document: Provided, That 
(1) it contains all of the information 
required in an IEP, and (2) all of the 
necessary parties participate in its 
development. 

Examples of individualized service 
plans which mightbe consolidated with 
the IEP are; (1) The Individualized Care 
Plan (Title XIX of the Social Security 
Act (Medicaid)). (2) the Individualized 
Program Plan (Title XX of the Social 
Security Act (Social Services)). (3) thn 
i Individualized Service Plan (Title XVI of 
the Social Security Act (Supplemental 
Security Income)), and (4) the 
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individualized Written Rehabilitation 
Plan (Rehabilitation Act of 1973). 

58. What provisions on confidentiality 
of information apply to lEPs? 

lEPs are subject to the confidentiality 
provisions of both (1) EHA-B (Section 
617(c) of the Act; If 300.S6O-300.578 of 
the regulations), and (2) the Family 
Educational Rights and Privacy Act 
("FERPA", 20 US.C. 1232g). An IEP is an 
"education record" as that term is used 
in the FERPA and implementing 
regulations (34 CFR Part 99) and is. 
therefore, subject to the same 



protections as other education records 
relating to the student. 

Nott.— Under Section 99 31(a) of the 
FERPA regulations, an educational agency 
may disclose personally idenhfiablc 
information from the education records oftf 
student without the written consent of the 
parents "if the disclosure isH1) To other 
school officials, including teac&grs. within the 
educational institution or locaTeducationul 
agency who have been determined by the 
agency or institution to have legitimate 
educational interests in that 
information. 



rmmi*. 

•a» Da cloving individualized educa- 
tiuu programs <p Before a public 
ftKcitrv flacr* a handlcapjied chimin, 
or refer* & child to. a private schodFbr 
facility, the atency shall initiate and 
conduct a meeting to develop an Indi- 
vidualized education program for the 
child in accordance with I soe.sis 

C> The agency snaU Insure that a 
representative of the private school fa- 
cUity attends the meeting. XX the. rep- 
resentative cannot attend, the agency 
shall tke other methods to Insure par* 
ticlpaUon by the Private school or fa- 
cility, including individual or conference 
telephone call*. 

<3> The public agency shall also de- 
velop an individualized educational pro- 
gram for each handicapped child who 
was placed In a private school or facility 
by the agency before the offer We date 
of these regulations. 

tb> Reviaclnv and rctismo todit-fd-, 
valued education proQrams. 1 1) After a 
hardlcapped child enters a private school 



or facility, any meetings to review and 
revise tho child's Individualized educa* 
tion program may be initiated and con- 
ducted by the private school or facility at 
the discretion of the public agency. 

<2> If the private school or facility 
initiates and conducts these meetings, 
the public agency shall Injure that the 
parents and an agency representative: 

U> Are Involved in any decision about 
the child's individualized education pro- 
gram; and 

Mi> Agree to any proposed changes In 
the program before tho*e changes arc 
Implemented. 

<c> Responsibility. Even If a private 
school or facility UnPlementa a child's 
individualized education program, re- 
sponsibility for compliance with thU part 
remains *!th the Public nscnc> ar.d the 
State educational agtnr> 
(20 use u:SiftM«>(m i 



59. If placement decisions are made at 
the time the IEP is developed, how can a 
private school representative attend the 
meeting? 

Generally, a child who requires 
placement in either a public or private 
residential school hac already been 
receiving special education, and the 
parents and school personnel have often 
jointly been involved over a prolonged 
period of time in attempting to find the 
most appropriate placement for the 
child. At some point in this process (e.g.. 
at a meeting where tho child's current 



IEP is being reviewed), the possibility of 
residential school placement might be 
proposed— by either the parents or 
school personnel. It both agree, then the 
matter would be explored with the 
residential school. A subsequent 
meeting would then be conducted to 
finalize the IEP. At this meeting, the 
public agency must ensure that a 
representative of the residential school 
either (1) attends the meeting, or (2) 
participates through individuul or 
conference telephone calls, or by other 
means. 



1 30(1348 ll.*ndi<Mn|int .l.il.lnn in 
(onx-ltul or oilier iiriiulr »Hnx4». 

If a hanrtienhped child is enrolled In 
a parochial or. other private school and 
receives special edncatisn or related 
♦crvices from a pub'.ic ncency, the pub- 
lic ascnev shall. 

• a' Initiate and conduct meeting to 
develop, review, and revt\c an individual- 



ized education program for the ehUd. in 
accoidance with Moo.ms. and 

«b> Insure that a representative of 
ihe parochial or other private school 
attend* each meeting. If the representa- 
tive cannot attend, the agency shall use 
other methods to injure participation 
by the private school. Including Individ*, 
ual or conference telephone calK 
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Note.— The Deportment is considering 
publishing a separate document concerning 
the education of handicapped children placed 
in parochial or other private schools by their 



parents. Questions concerning lEPs for those 
children would be addressed in that 
document. 



§300340 lndi%Mliuli/«l iililr.ith.il pro-, 
grain*— .ii-rititnialtilii*. 

Each public agency mu<t provide spe- 
cial education and related services to a 
handicapped child In accordance with 
an Individualized education program. 
However. Part D of the Act dors not re- 
quire that any attency. teacher, or other 
person be held accountable U a child 
does not achieve the frowCh projected 
in the annual coals and objectives. 

(20 U3.C 141212) (B): 1414(A) (5). («)! 



Conf. Rec. »t H 1152 (dktly *d . Jul? 21. 
»»>.) 

Comment This section l* intended to re* 
lleee concern* that the Individualized educa- 
tion program constitute a fuwanu* by tn« 
public a««ncy Mid the teacher that a child 
will progr*** at aepactfed rat*. Howew. this 
•action doe* not relieve *f e&eie* and teachera 
from iruklnf food faith effort* to a/sut the 
child In achieving the objecute* and couii 
luted in the Individualized education pro- 
gram. Further, the acctlon does not llnut a 
pmrent'e rljht to oompl&ln and a*%k for re- 
vision* of the chlid'a program, or to invoke 
due procea* procedure*, if the parent (eels 
tftat these effort* ar* not, being tna'le 



60. Is the IEP a performance contract? 

Np. Section 300.349 makes it clear that 
the IEP is not a performance contract 
that Imposes liability on a teacher or 
public agency if a handicapped child 
does not meet the IEP objectives. While 
the agency must provide special 
education and related services in 



accordance with each handicapped 
child's IEP, the Act does not require that 
the agency, the teacher, or other persons 
be held accountable if the child does not 
achieve tfie growth projected in the 
written statement. 

(FX Ooc I1-1ACO Filed 1-15-41. 1 45 jm| 
IULINQ COOC 400O-O1-M 



2.17 



App. B-199 



DEPARTMENT OF EDUCATION POLICY 
INTERPRETATION UNDER P.L. 94-142 AND 
SECTION 504: PROVISION OF CLEAN 
INTERMITTENT CATHETERIZATION 

46 FEDERAL REGISTER 4912 (JANUARY 19, 1981) 



The Reagan Administration has issued a notice of 
indefinite postponement of this policy interpretation 
concerning the provision of clean intermittent 
catheterization 'as a "related service." This action is 
taken as part of a comprehensive review of the related 
services requirements of Public Law 94-142 and Section 504 
of the Rehabilitation Act. See 46 FEDERAL REGISTE R 2b61 
(May 8, 1981). * . * 
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DEPARTMENT OF EDUCATION 
Office o' Special Education 
34CrR Pnrts104 and 300 

Assistance to States for Education of 

Handicapped Chlldron, ard 

nondiscrimination on th* Pasis of 
, Handicap In Programs *nd Activities 
, Receiving or Benefiting from Fedtrat 

Financial Asilstance; Notice of 

Interpretation* 

AGENCY: Department 0/ KilucahoM 
ACTION: Notice >f Interpretation. 



.SUMMARY: The, Secretary ofEducation 
interprets Part B of the Education of the 
Handicapped Act and Section 504 of the 
Rehabilitation Aj;t of 1973 to require 
public educational agencies to provide 
clean Intermittent catheterization as a 
"related service" when it is required to 

provide a 1 free-appropriate pubtic 

education, including services in the lenst 
restrictive environment, to handicapped 
children who are entitled to receive 
services under those statutes. This 
interpretaTion is issued in response to 
public inquiries regarding Department 
policy on the matter. 

EFFECTIVE DATE; this interpretation is 
expected to take effec!45 days after it is^ 
transmitted to Congress. Inteiprotations 
are usually transmitted to Congress 
several days before they are published 
in the Federal Renter. The effective 
date of interpretations that are subjecl ^ 
to the transmittal requirement is ^ • 
changed by statute if Congress takes^ 
certain adjournments. Although the 
interprctatiomof Section 5C4 is not 
subject to this requirement, the 
Secretary has decided to set its effectiye 
date for the same dayas the 
interpretation of Part B of the Education ^ 
of the Handicapped Act. If you want to 
know the effective date of this 
interpretation, call or write the 
Department of.Edu cation contact 
' pt rsons. 
FOR FURTHER INFORMATION CONTACT: 

Ms, Shirley A. Jones, Office of Special 
Education, Department of Education. 
Donohoe Building. 4th Moor, 400 
Maryland Avenue. S.W.. Washington, 
D.C. 20202, telephone: (202) 472-7921. 
Mr. Kdwaid A. Stutman, Office for Civil 
Rights, Department of Education. 
Swit/er Building, Room 5430, 300 C 
Street. S.W., Washington, D.C. 2U202. 
telephone: (202)?.4M)701. 

SUPPLEMENTARY INFORMATION: 

The Issue 

The issue prcvntei! u whether Purt 13 
of the Education of the I Jandicupped 
Act, as amended ("Part B"; 20 U.S.C. 
1411-1420) and its regulations (34 CFR 
Part 300; formerly 45 CFR Part 121a) and 
Section 504 of the Rehabilitation Act of 
1973, as amended ("Section 504"; 29 
U.S.C. 704) and its regulations !34 CFR 
Part 104: formerly 45 CFR Part C4) 
require public educational agencies to 
provide clean intermit eat 
catheterization as a related service to / 
eligible handicapped children when 
those children require the service to 
receive a free appropriate public 
t-Jucat.on, including services in the least 
restrictive environment. 
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The Interpretation 

Both Part B and Section 504 require 
public educational -agencies, to pro vide 
clean intermittent catheterization as a 
"rejated service" to handicap^ 
„jchjldren who are entitled^oreceive 
^services under those sjerfutes. when it is 
required to provide a free appropriate,, 
public education, including services in 
the least-restrictive environment s 

Background 

A procedure tailed "clean intermittent 
catheterization" "(CIC)" is often 
recom mendedHor physically 
handicapped children wh6 have 
impaired function of the ugnary bladder. 
Itismsually a relatively -simple 
• procedure to administer with minimal 
training and can be^erformed by a 
school nurse, the individual requiring 
catheterizaUomorjjiother responsible 
person. none^Twhom need to be 
licensed to perform the service. 
Therefore, for the limited purpose of., 
interpretating Part B or Section 504, the 
Secretary 3oes not interpret CIC to be a 
medical service. In fact, a number of 
educational agencies are not providing 
this service to handicapped children as 
a part of their school health services. A 
^ report on the use of CIC accepted and 
endorsed by the Urology Section of the 
American Academy of Pediatrics on 
October 23. 1978, states that "CIC in 
infancy musjjue carried out by an adult, 
but with normal intelligence most 
children are able to self-catheterize from 
approximately six to seven years of age, 
sometimes even earlier." 

While the number of children to the 
United States who currently require 
assistance with CIC cannot be stated 
with precision, those children who most 
often use CIC have myelodysplasia 
(spine bifida), which medical authorities 
estimate to occur in 1-2 live births per 
thousand in the United States. However, 
not all children with spina bifida require 
catheterization, and the majority of 
children who are catheterized do not 
require assistance with catheterization 
throughout the years they attend 
elementary an d secondary school. 

Psrt B 

Under Part B of the Education of the 
Handicapped Act, a handicapped child 
within the eligible age ranges is entitled 
to receive a free appropriate public 
education, a term defined in Section 602 
of the Act to include special education 
and related services. 20 U.S.C. 1401. The 
term "related services" is defined in 
Section 602(17) to mean: 

* * transportation, ind such 
• developmental, corrective, snd other 
supportive services (including speech 



pathology and audiology, psychological 
services, physical spd occupational therapy, 
recreation, and medical and counsj^ag 
services. Except that such medical services 
shall be for diagnostic and evaluation 
purposes Only) at may be 'required to asiiit a 
handicapped child to benefit from special 
educstion.snd * * * the early identificstion 
and assessment of handicapping conditions 
in children." 

The regulations implement this * 
section by defining each statutorily- 
specified related service, and by 
specifying other services, include 
school^health services, as well. 
Moreover, while catheterization is not 
specifically listed as a "related service", 
the "Comment" that follows 34 CFR . 
300.13 states: - 4 

"The list of related services js not - 
exhaustive and msy include other 
developmental, corrective, or supportive 
services # * * If they are required to assist a 
handicapped child to benefit from special 
education." 

In addition to the related services 
requirements outlined above, each 
public agency must ensure that to ther" 
maximum extent appropriate, 
handicapped children are educated with 
children who are not handicapped, and 
thaf special classes, separate schooling, 
or other provision of education to 
handicapped children outside of the 
regular environment occurs only when 
the nature or severity of the handicap is 
such that education in the regular 
classes cannot be satisfactorily 
achieved with the use of supplementary 
aids and services. 20 U.S.C. 1412(5)(B); 
34 CFR 300.550. 

In light of the above, the Secretary 
concludes that clean intermittent 
catheterization is a "related service" as 
that term is defined in the Education cf 
the Handicapped Act. CIC must be 
provided when it is required to provide 
a free appropriate public education, 
including services in the least restrictive 
environment, to handicapped children 
receiving special education. A public 
agency is not required to provide CIC to 
a child who is enrolled in a day program 
when that child is not in school. Nor is 
the agency required to provide routine 
medical services, such as laboratory 
analysis, that may be related to the 
provision of CIC. (These services are 
also not required under Section 504.) 

Section 504 

Under Section 504 and the 
Department's implementing regulation, 
public educational agencies are required 
to provide regular or special education 
and related aids and services to eligible 
handicapped children. 34 CFR 104.3(j). 
104.3(k)(2). Those handicapped childircn 
entitled to services under Section 504 



must be provided a free appropriate 
public education "regardless of the 
nature or severity of the person's 
handicap". 34 CKR 104.33(a). Moreover. 
Section 104.34 of. the regulation requires 
that handicapped persons be educated 
in the regular educational environment 
unless this cannot be, satisfactorily 
achieved with the use of supplementary 
aids and services. 

Therefore, the,Secretary conclude! 
that, under Section, 504, clean 
intermittent catheterization is a "related 
service" when it is necessary to ensure 
the jnwision of a free appropriate ' 
public education, including services in 
the least restrictive environment, for 
handicapped children requiring regular 
or special education. 

Judicial Precedent 

The limited judicial precedent on 
catheterization as a required service is 
consistent with the Secretary's 
^interpretation. See Tatro v State of 
Texas, 625 F.2d 557 (5th Cir. 1980); 
Tokarcik v. Foiest Hills School District, 
No. 79-338 (W.D.J>a. Oct. 31. 1980); and 
Hairston v. Drosick, 423 F. Supp. 180 
(S.D. W.Va. 1976). In the cases decided 
after publicaition of regulations under 
Part B and Section 504. the courts held 
that CIC is a related service which must 
be provided to handicapped children. In 
the case decided before publication of 
the regulations, the court held that a 
handicapped child could not be 
excluded from the regular classroom 
because she needed CIC. 
(20 U.S.C. 1401, 1411-1420; 29 US.C. 704) 

Dsted: Jsnuary 13, 1981. 
Shirisy M.HufstsdIer, 
Secretary of Education. 

IKR Doc I1-1K3 Flltd 1-10-41: MJ am) 
MLUMQ COO€ 4000-01-* 
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DEPARTMENT OF EDUCATION POLICY INTERPRETATION 
UNDER P.L. 94-142 AND SECTION 504: 
USE OF INSURANCE PROCEEDS 

46 FEDERAL REGISTER 83690 (Dec. 30, 1981) 



A "hold" on this policy interpretation has been issued by 
the Reagan Administration, so thlt the Administration may 
review the policy interpretation \to analyze regulatory 
burdens and to identify opportunities for de-regulation 
and possible alternative approaches to achieving program 
objectives. See 46 FEDERAL REGISTER 19000 (March 27, 1981). 
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DEPARTMENT OF EDUCATION 
Offlct of Special Education 
Offlct for Civil Right* 

34 CFR Part 104 and 300 
Nondiscrimination on th* Baals of 
Handicap In Programa and Activities 
Rtctivlng or Benefiting From Federal 
Financial Assistance; and Assistance 
to States for Education of 
Handicapped Children 

agency: Department of Education. 
action: Notice of Inter pretation. 

summary: The Secretary of Education 
interpret! Part B of the Education of the 
Handicapped Act. as amended, and 
Section 504 of the Rehabilitation Act of 
1973. as amended, concerning the use of 
' parents* insurance proceeds to pay for 
required services. It is the Secretary's 
. interpretation that these statutes and 
their implementing regulations do not 
permit an educational agency 
responsible for the education of a 
handicapped child to require the parents 
of that child to use private insurance 
proceeds to pay for required services 
where the parents would incur financial 
loss. This interpretation is issued in 
response to public inquiries regarding 
Departmental policy on thu matter. 
EFFECTIVE date: This interpretation is 
expected to take effect 45 days after it is 
transmitted to Congress. Interpretations 
are usually transmitted to Congress 
several days before they are published 
in the Federal Register. The effective 
date of interpretations that are subject 
to the transmittal requirement is \ 
changed if Congress takes certain 
adjournments. Although the 
interpretation of Section 504 is not 
subject-to this requirement, the 
Secretary has decided to set its effective 
Wlate for the same day that the 

interpretation of Part B of the Education 
of the Handicapped Act becomes 
effective. If you want to know the 
effective date of this interpretation, call 
or write the Department of Education 
contact persons. 

FOR FURTHER INFORMATION CONTACT! 

Ms. Shirley A. Jones. Office of Special 
Education. Department of Education. 
Donohoe Building. Room 4030. 400 
Maryland Ave. S.W.. Washington. D.C. 
20202. telephone: (202)472-7921. Mr. 
Edward A. Stutman. Office for Civil 
Rights. Department of Education. 
Switzer Building, Room 5430. 300 C St.. 
S.W.. Washington. D.C. 20202. 
telephone: (202) 245-0781. 



3UPPt£MENTARV INFORMATION: 

The Issue 

The issue is whether Part B of the 
Education of thcHandicapped Act, as 
amended, ("Part B"; 20 U.S.C. 1411-1420) 
and its regulations (34 CFR Part 300; 
formerly 45 CFR Part 121a) and Section 
504 of the Rehabilitation Act of 1973. as 
amended ("Section 504 M ; 29 U.S.C, 794) 
and its regulations (34 CFR Part 104; 
formerly 45 CFR Part 84) permit an 
educational agency responsible for the 
educatiorrof a handicapped child to 
require the child's parents to file 
insurance claims and use the proceeds 
to pay for services that must be 
provided to the child under Part B and 
Section 504. 



The Interpretation 

Both Part B and Section 504 prohibit a 
public agency from requiring parents, 
where they would incur a financial cost, 
to use insurance proceeds to pay for 
services that must be provided to a 
handicapped child under the'"free 
appropriate public education" 
requirements of those statutes. The use 
of parents' insurance proceeds to pay 
for services in these circumstances must 
be voluntary on the part of the parents. 

Discussion 

Under Section 612(2)(B) of Part B (20 
U.S.C. 1412(2)(B)). each participating 
State mustmake available to all 
handicapped children within specified 
ages a free appropriate public education. 
"Free appropriate public education" is 
defined in Section 602(18) of the 
Education of the Handicapped Act, at 
amended. (20 U.S.C. 1401(18)) as 
"special education and related services 
which are provided at public expense, 
under public supervision and direction, 
and without charge. . . ."The 
requirement to provide these services is 
implemented in 34 CFR 300.300 et scq> 

Similarly, the Department's 
regulations implementing Section 504 
require any recipient of Federal 
financial assistance that operates a 
public elementary or secondary 
education program to "provide a free 
appropriate public education to each 
qualified handicapped person who is in 
the recipient's jurisdiction, regardless of 
the nature or severity of the person's 
handicap." 34 CFR 104.33(a). The 
provision of a free education is defined 
as "the provision of educational and 
related services without cost to the 
handicapped person or to his or her 
parents or guardian, except for those 
fees that are imposed on non- 



handicapped persons or their parents or 

guardian." 34 CFR 104.33(c). 
The Secretary interprets the 

requirements that a free appropriate 
public education be provided "without 
charge' 1 or "without cosftomean that 
an agency may not compel parents to 
file an insurance claim when filing the 
claim would pose a realistic threat that 
the parents of handicapped children 
would suffer a finanial loss not incurred 
by similarly situated parents of non- 
handicapped children. Financial losses 
include, but are not limited to, the 
following: 

(1) A decrease in available lifetime 
coverage or any other benefit under an 
insurance policy; 

(2) An increase in premiums or the 
discontinuation of the policy: or 

(3) An out-of-pocket expense such as 
the payment of a deductible amount 
incurred in filing a claim. 

Financial losses do not include 
Incidental costs such as the time needed 
to file an insurance claim or the postage 
needed to mail the claim. 

The statutory and regulatory 
provisions relating to a free appropriate 
public education guarantee freedom 
only from financial loss as described 
above. Therefore, when the educational 
agency pays the financial costs related 
to filing a claim and no other cost (such 
as those listed above) is imposed, the 
parent suffers no financial loss. In 
addition, an agency may insist that 
parents file a claim when they would 
incur only minor incidental costs such 
as the time required to complete the 
form. The agency may require the 
parents to file a claim if it ensures that 
parents do not have to bear even a 
short-term financial loss. For example, if 
benefits begin only after a $30.00 
deductible, the agency may insist that 
the parents file a claim if it pays for the 
services and the deductible in advance. 
(20 U.^C. 1401. 1411-1420: 29 U.S.C. 794) 

The responsibility to make available a 
free appropriate public education does 
not mean that a public educational 
agency must use only its own funds for 
that purpose. An agency may use, 
whatever State, local, Federal, and 
private sources of support are available 
to pay for required services. See 34 CFR 
300.301(a) and 34 CFR 104.33(c)(1). 
Moreover, nothing in the Part B or 
Section 504 regulations relieves an 
insuror or similar third party from an 
otherwise valid obligation so pfovlcfeof 
pay for services to a handicapped child. 
See 34 CFR 300.301tb) and 34 CFR 
104.33(c). 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Offkt *f tht $#<rtt«ry 

NONDISCRIMINATION IN FEDERALLY ASSISTED 
PROGRAMS 

Policy lnUrpr#ttti»n» 

INTKODUCTION 

' The following four policy Interpreta- 
tions are issued by the Office for Civil 
Rights under .the procedures an- 
nounced in the Federal Rkgister on 
May 1, 1978. 43 PR 18630. They inter- 
pret the Department's regulation 
issued under section 504 of the Reha- 
bilitation Act of 1973. 

David S. Tatel, 
Director, 
Office for Civil Rights. 

August 8. # 1978. 

Section 504 of the Rehabilitation 
Act of 1973 

POLICY INTERPRETATION NO. 3 

Subject: "Program Accessibility' Re- 
quirements. 

Policy Interpretation: A recipient is 
not required to make structural modi- 
fications to its existing facilities if its 
services can be made effectively availa- 
ble to mobility impaired persons by 
other methods. In selecting from 
among other methods, recipients must 
give priority to those that offer handi- 
capped and non handicapped persons 
programs and activities in the same 
setting. # Be cause of the administrative 
impossibility of continually determin- 
ing, on an up-to-date basis, whether 
mobility impaired Individuals will be 
entitled to services by a given recipi- 
ent, and for other reasons set forth 
below, the absence .of mobility Im- 
paired persons residing in an area 
cannot be used as the test of whether 
programs and activities must be made 
accessible. 

Discussion: The Department has 
been asked by recipients conducting 
modest programs (e.g.. libraries In 
rural areas, small welfare offices, day 
care centers and serilor citizens cen- 
ters): (I) Whether they must make 
structural changes to their buildings 
tp accommodate persons who are mo- 
bility impaired; and (2) whether they 
must make their services accessible to 
mobility impaired persons oven If no 
such persons are known to live In their 
service area. 

The Section 504 regulation was care- 
fully written to require "program ac- 
cessibility" not "building accessibil- 
ity," tftuis allowing recipients flexibil- 
ity lor selecting the means of compli- 
ance; For example, they may arrange 
for the delivery of their services at al- 



ternative sites that are accessible or 
use aides or deliver services to persons 
at their homes. The regulation does 
not require that all existing facilities 
or every part of an existing facility be 
made accessible; structural changes 
are not necessary If other methods are 
effective In making the recipient's ser- 
vices available to mobility impaired 
persons. For example, a library build- 
ing In a rural area with one room and 
an entrance with several steps can 
make Its services accessible in several 
ways. It may construct a simple 
wooden ramp quickly and at relatively 
low cost. Mobility Impaired persons 
may be provided access to the library's 
services through a bookmobile or by 
spec ial messenger service or clerical 
aid or any other method that makes * 
the resources of the library "readily 
accessible/' However, recipients are re- 
quired to give priority to methods that 
offer handicapped and nonhandl- 
capped persons programs and activi- 
ties In the same setting. 

There is an additional option for re- 
cipients that have fewer than 15 em- 
ployees and that provide health, wel- 
fare, or other social services. If such a 
recipient finds, after consulting with a 
handicapped person seeking services, 
that only a significant alteration to Its 
existing facilities will make its pro- 
gram accessible, the recipient may 
refer the handicapped person to an- 
other provider of the same services 
that is accessible. The referring recipi- 
ent has the obligation to determine 
that the other provider Is accessible 
and is willing to provide the services. 

The section 504 regulation does not 
condition the requirement of "pro- 
gram accessibility" upon .handicapped 
persons residing In the recipient's serv- 
ice area. Such a condition would be ad- 
ministratively unworkable. It would 
require the establishment of arbitrary 
geographic boundaries for each recipi- 
ent's service area, the Identification of 
all handicapped persons in that area 
and periodic surveys to determine 
whether handicapped persons have 
moved Into or out of the service area. 
It would also Ignore the needs of those 
persons who temporarily become mo- 
bility Impaired or those mobility im- 
paired persons who visit a service area. 
Moreover, mobility Impaired persons 
may decide not to settle in a communi- 
ty because Its services are not accessi- 
ble. 

The Department concludes, as It did 
when the section 504 regulation was 
adopted, that because the "standard 
(for program accessibility) is flexible" 
the legulatlon "does not allow for 
waivers" (See "Authority" section 
" below). 

Coi crayc: This policy Interpretation 
applies to any public or private institu- 
tion, person, or other entity that re- 
ceives or benefits from HEW financial 



assistance. For further information, 
see definition of "recipient " at 45 CFR 
section 84.3(H. 

Authority: Regulation issued under 
section 504 of the Rehabilitation Act 
of 1973. 45 CFR §84.22 and appendix 
A. 

Section 84.22: 

(a) Program accessibility A recipient 
shall operate each program or activity 
to which this part applies so that the 
program or activity, when viewed in Its 
entirety, Is readily accessible to handi- 
capped persons. This paragrapl does 
not require a recipient to make each of 
its existing facilities or evi ly part of a 
facility accessible to and usable by 
handicapped persons. 

(b) Methods, A recipient may comply 
with the requirements of paragraph 
(a) of this section through such means 
as redesign of equipment, reasslgnent 
of classes or other services to accessi- 
ble, buildings, assignment of aides to 
beneficiaries, home visits, delivery of 
health, welfare, or other social ser- 
vices at alternate accessible sites, al- 
teration of existing facilities and con- 
struction of new facilities In confor- 
mance with the requirements of 
§84.23, or, any other methods that 
result In making Its program or activi- 
ty accessible to handicapped persons. 
A recipient is not required to make 
structural changes 1n existing facilities 
where other methods are effective in 
achieving compliance with, paragraph 
(a) of this section. In choosing among 
available methods for meeting the re- 
quirement of paragraph (a) of this sec- 
tion, a recipient shall give priority to 
those methods that offer programs 
and activities to handicapped persons 
In the most integrated setting appro- 
priate. 

(c) Small health, welfare, or other 
social service providers. If a recelplent 
with fewer than 15 employees that 
provides health, welfare, or other 
social services finds, after consultation 
with a handicapped person seeking Its 
•ervlces, that there Is no method of 
complying with paragraph (a) of this 
section other than making aslgnficant 
alteration In Its existing facilities, the 
recipient may. as an alternative, refer 
the handicapped person to other pro- 
viders of those services that are acces- 
sible. 

Appendix A— Section by Section Analy- 
sis* 'Subpart C— Program Accessibility. 

Several commenters expressed con- 
cern about the feasibility of compli- 
ance with the program accessibility 
standard. 77ic Secretary believes that 
the standard is flexible enough to 
permit recipients to devise ways to 
make their programs accessible short 
of extremely expensive or impractical 
physical changes in facilities. Accord- 
ingly, the section does not alow for 
waivers. The Department Is ready at 
all times to provi;!* technical assist- 
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ance to recipients In meeting their 
program accessibility responsibilities. 
For this purpose, the Department Is 
establishing a special technical assist- 
ance unit. Recipients are e luraged 
to call upon the unit staff tor advice 
and guidance both on structural modi- 
fications and on other ways of meeting 
the program accessibility require- 
ments • * \ (Emphasis added.) 

Further, it is the Department's 
belief, after consultation with experts 
In the field, that outside ramps to 
buildings can be constructed quickly 
and at a relatively low cost Therefore. 
It will be expected that such structural 
additions will be made promptly • • • 
(Emphasis added.) 

Section 504 or the Rehabilitation 
Act or 1973 

POLICY INTERPRETATION NO. 4 

Subject Carrying Handicapped Per- 
sons to Achieve Program Accessibility. 

Policy Interpretation: Carrying is an 
unacceptable method for achieving 
program accessibility for mobility im- 
paired persons except in two cases. 
First, when program accessibility can 
be achieved only through structural 
changes, carrying may serve as an ex- 
pedient until construction Is complet- 
ed. Second, carrying will be permitted 
in manifestly exceptional cases If car- 
riers are formally instructed on the 
safest and least humiliating means of 
carrying and the service is provided In 
a reliable manner. 

Discussion; The section 504 regula- 
tion requires that federally assisted 
programs and activities be "readily ac- 
cessible" to handicapped persons. A 
program or activity will be judged 
"readily accessible** only If It Is con- 
ducted In a building and room that 
mobility impaired persons can enter 
and leave without assistance from 
others. Carrying requires such assist- 
ance and Is therefore unacceptable. 

Carrying may also be un dependable 
(e.g.. when college s*idents or employ- 
ees are expected to volunteer) and 
often hazardous (e.g.. when carriers 
are untrai >ed or when the carrying Is 
to occur on poorly Illuminated or 
narrow stairs). It may humiliate the 
handicapped person by dramatizing 
his or her dependency and creating a 
spectacle, Its use is therefore Incon- 
sistent with section 504*s critical objec- 
tive of encouraging handicapped per- 
sons to participate In programs and ac- 
tivities. 

The Department recognizes tnat car- 
rying may be necessary in the follow- 
ing cases: 

(1) The section 504 regulation re- 
quires "program accessibility" for 
handicapped persons and suggests a 
variety of methods for attaining com- 
pliance that can be Implemented 
within 60 days. However, if "program 
accessibility" can be achieved only 



through "alterations of existing facili- 
ties (or) construction of new facili- 
ties," the construction must be com- 
pleted "as expeditiously as possible." 
but In no event, later than June 3. 
1080. Although recipients are not re- 
quired to provide "program accessibil- 
ity" during the period of construction, 
the Department encourages recipients 
to develop an interim expedient that 
may be carrying. 

(2) Carrying Is also acceptable sn 
manifestly extjeptlonal cases. For ex- 
ample, a university has properly main- 
tained that the structural changes and 
devices necessary to adapt its oceano- 
graphic vessel for use by mobility im- 
paired persons are prohibitively ex- 
pensivei or unavailable. Carrying, 
under this exception, must bt provided 
in a manner that attempts to over- 
come its shortcomings.. For example, 
carriers must be formally Instructed 
on the safest and least humiliating 
means of carrying and the service 
must be provided In a reliable manner. 

Coverage: This policy interpretation 
applies to any public or private institu- 
tion, person, or other entity that re- 
ceives or benefits from HEW financial 
assistance. For further information, 
see definition of "recipient" at 45 CFR 
§ 84.3(f). 

Authority: Regulation Issued under 
section 504 of the Rehabilitation Act 
of 1973. 45 CFR §§84.22 (a), (b) 'and 
(d). 

Section B4.Z2: 

(a) Program Accessibility. A recipi- 
ent shall operate each program or ac- 
tivity to which this part applies so 
that the program or activity, when 
viewed in its entirety, is readily acces- 
sible to handicapped persons. This 
paragraph does not require a recipient 
to make each of its existing facilities 
or every part of a facility accessible to 
and usable by handicapped persons. 

(b) Methods. A recipient may comply 
with the requirement of paragraph (a) 
of this section through such means as 
redesign of equipment, reassignment 
of classes or other services to accessi- 
ble buildings, assignment of aides to 
beneficiaries, home visits, delivery of 
health, welfare, or other social ser- 
vices at alternate accessible sites, al- 
teration of existing facilities and con- 
struction of new facilities in confor- 
mance with the requirements of 
§84.23, or any other methods that 
result In making its program or activi- 
ty 'accessible to handicapped persons. 
A recipient Is not required to make 
structural changes in existing facilities 
where other methods are effective In 
achieving compliance with paragraph 
(a) of this section. In choosing among 
available methods for meeting the re- 
quirement of paragraph (a) of thia sec- 
tion, a recipient shall give priority to 
those methods that offer programs 
and activities to handicapped persons 



In the most Integrated setting appro* 
prlate. 

(d) Time period. A recipient shall 
comply with the requirement of para- 
graph (a) of this section within 00 
days of the effective date of this part 
except that where structural changes 
In facilities are necessary, such 
changes shall be made within -3 years 
ot the effective date of this part, but 
In any event as expeditiously as possi- 
ble. 

Section 504 of the Rehabilitation 
Act or 1973 

POLICY INT ER r R ETAT O If NO. 5 , 

Subject Participation of Handi- 
capped Students In Contact Sports. 

Policy Interpretation: Students who . 
have lost an organ, limb, or appendage 
but who are otherwise qualified, may 
not be excluded by recipients from 
contact sports. However, such students 
may be required to obtain parental 
consent and approval for participation 
from the doctor most familiar with 
their condition. If the school system 
provides Its athletes with medical care 
Insurance for sickness or accident, it 
must make the Insurance available 
without discrimination against handi- 
capped athletes. 

Discussion: The Department haa re- 
ceived several complaints that stu- 
dents have been denied an opporturoV 
ty to participate in contact sport* 
solely because they have lost an organ, 
limb, or appendage. The regulation's 
requirement that handicapped itu- 
dents be provided an equal opportuni- 
ty to participate in physical education 
and athletics programs extendi to con- 
tact sports. The exclusion from con- 
tact sports of students who have lost 
an organ, limb, or an appendage (e.g. a 
kidney, leg, or finger) but who are oth- 
erwise qualified Is a denial of equal op- 
portunity. It denies participation not 
on the basis of ability but because of a 
handicap. 

A recipient cannot assume that luch 
a child is too great a risk for physical 
injury or Illness if permitted to partici- 
pate in contact sports. However, a 
child may be required to obtain parent 
tal consent and approval for participa- 
tion from the doctor most familiar 
with his or her condition. 

If the recipient provides its athletes 
with medical care insurance for sick- 
ness or incident, It must make the In- 
surance available without discrimina- 
tion against handicapped athletes. 

Coverage: This policy interpretation* 
applies to any public or private institu- 
tion, person, or other entity that re- 
ceives or benefits from HEW financial 
assistance. For further Information 
see definition of M reciplent* # at 45 CFR 
8 84.3(f). 

Authority: Regulation issued under 
section 504 of the Rehabilitation Act 
of 1973. 45 CPR 5 84.37(C)(1). 
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taction 84.37(C)U); 

(c> Physical education and athletics, 
(1) Id providing physical education 
courses and athletics and similar pro* 
grama and activities to any of its stu- 
dent*, a recipient to which this sub* 
part applies may not discriminate on 
the basis of handicap. A recipient that 
offers physical education courses or 
that operates or sponsors interscholas* 
tic. club, or intramural athletics shall 
provide to qualified handicapped .stu- 
dents an equal opportunity for partici 
pation in these activities. 

Section 504 of the Rehabilitation 
Act cf 1973 

folicy interpretation no. 6 

SUBJECT: School board members as 
hearing officers. 

POLICY INTERPRETATION: School 
board members may not serve as hear- 
ing officers in proceedings conducted 
to resolve disputes between parents of 
handicapped children and officials of 
their school system. 

DISCUSSION' The section 504 regula- 
tion requires school districts to estab- 
lish a "system of procedural safe* 
guards'* to protect against errors in 
the educational programs developed 
for .handicapped students. One re« 
quirement of that system is an "Impar- 
tial hearing • • • and a review proce* 
dure" through which a parent may 
contest the evaluation and placement 
of his or her child. 

Recipients have asked whether 
school board members may serve as 
the hearing or reviewing authority in 
their own school district. The Depart- 
ment lias concluded that this practice 
is inconsistent with the regulation's 
requirement of impartial" proceed- 



ings. School board members have a 
clear interest In .tlio outcome of the 
hearing. For example, determinations 
adverse to the parents will often a\oid 
additional expenditures by the board. 
Also, the school board has hired, and 
therefore expressed confidence in. the 
judgment of the professionals chal- 
lenged In the hearing. Moreover, since 
the Department will generally not 
review Individual placement and other 
educational decisions of a school dis- 
trict if the "system of procedural safe- 
guards" is in place, every precaution 
must be taken to ensure that those 
procedures operate fairly. 

This interpretation is also supportod 
by our commitment to coordinate sec- 
tion 504 procedural safi guards with 
those established by the Office of 
Education under the Education of the 
Handicapped Act. The regulations 
issued under that statute, as interpret- 
ed by the Office of Education, bar 
school board members from serving as 
hearing officers in their school system. 

COVERAGE: This policy Interpreta- 
tion applies to any public or private In- 
stitution, person, or other entity that 
receives or benefits from HEW finan- 
cial assistance. For further informa- 
tion. >ee definition of "recipient" at 45 
CPR 84.3(f). 

AUTHORITY: Regulation issued 
under section 504 of the Rehabilita* 
tion Act of 1973. <!5 CFR 84.36 and Ap- 
pendix A thereto. 

Section 84.36? A recipient Vhat oper- 
ates a public elementary or secondary 
education program shall establish and 
implement, with respect to actions re- 
garding the identification, evaluation, 
or educational placement of persons 
who. because of handicap, need or are 
believed to need special instruction or 
related services, a system of proeedup 
al safeguards that includes notice, an 



opportunity for the parents or guardi- 
an of the person to examine relevant 
records, an impartial hearing with op- 
portunity for participation by the per- 
son's parents or guardian and repre- 
sentation by counsel, and a review pro- 
cedure. Compliance with the procedur- 
al safeguards of section 615 of the 
Education of the Handicapped Act is 
one means of meeting this require- 
ment. 

Appondis A. Subpart D (Fifth Para* 
graph): It is not the Intention of the 
Department, except in extraordinary 
circumstances, to review the result of 
individual placement and other educa- 
tional decisions, so long as the school 
district complies with the "process" re- 
quirements of this subpart (concern- 
ing identification and location, evalua- 
tion, and due process procedures) 



Regulations Issued Under the Educa- 
tion of the Handicapped Act, 45 CFR 
121a.S07 and Appendix A Therto 

Section 121a.507: (a) A 'hearing may 
not be conducted: 

(1) By a person who Is an employee 
of a public agency which is involved in 
the education or care of the child, or 

(2) By any person having a personal 
or professional Interest which could 
conflict with his or her objectivity In 
the hearing, jttfc 

(b) A person who otherwIseTPalifiea 
to conduct a hearing under paragraph 
(a) of this section is not an employee 
of the agency solely because he or she 
Is paid by the agency to serve as a 
hearing officer .... 

Appcjulit A, Subpar* E ("Response" 
to "Comment" on Section J21O.507): 
f Al parent of the child in question and 
school board officials are disqualified 
under S 121a 507. 

[FR Doc. 78-22612 Filed 8 11 78. 8.45 ami 
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DEPARTMENT Or 
EDUCA1IOH AftO WUTArJE 

Offtc* cf tKt S«o«t'.iy 

noj:d»scriminatichin KDWAttr ^<stsi:o' 

Intiicuuc cion 

The Office for Civil Rights will here , 
Rafter publish all ma 'or policv dt^rml- 
nations in the I^aritAL Re<.i.sr*.a and 
systematically provide copies to orga- 
nizations representing beneficia. !cs 
and recipients of Federal financial as- 
sistance. 

* Policy determinations will fall into 
onf of three categories: 

1. Policy Interpretations will clarify 
and explain regulatory provisions. 

2. Procedural Announcements will 
outline the specific, procedures recipi- 
ents must follow to comply with regu- 
latory provisions or the procedures 
this office will follow to obtain compli- 
ance. tt 

3. Dt ision Announcements wilt il 
histrate how this office has applied 
reg*'tator,y provisions to specific fret 
patterns developed thioutfH invest 
tldns. 

Following arc the fir»>t five policy de- 
terminations Issi.t d in accordance with 
thte "nwrdurc. Thr* 1 ** relate to 111 It* 
IX oi the Education Amendments of 
1072 which prohibit.: ilK » ixninaMcn on 
the br-s *; of se v : two relate to tfoi .on 
504 of the R.lifbURit^n *et 0 f 1973 
which prohibits d^crl li. in.it i*>r\ on the 
basts of handicap. 

Dai I'd: April 2G. 1078. 0 

Dwjd S. Ta'im . 

Dm 7or. 
OJJicvfoi Civil JiiQkts. 

Section 5tfi or the Rkhabilii \tion 
Act ok 1973 

Coverage: The follow ins two policy 
Inierpre tations apply to any public or 
private institution, person, or other 
entity that receives or benefits from 
HKW 'inancla! distance. For further 
information see definition of "recel- 
Plent" at 45 CFR 84.3(f). 

FOUCV INTEHPftETATION NO. I 

Subject: Discrimination that oc- 
curred before the effective date of the 
regulation. j 

Policy interpretation: The Office for 
Civil Rlqhts will Investigate com- 
plaints of alleged discrimination that 
occurred after September 26/1973. the 
date section 504 became la>v, and prior 
to June 3. 1977. the da^e the section 
504 regulation became effective, If 
those complaints charge violations of 
the statute which do not require for 
their resolution the Interpretative lan- 
guage of the reflation. 



Discussioo; Section 504 of the Krha- ' 
billtatlon Act of 1973 became law on 
September 26. 1973. The Implementing 
regulation became effective on June 3. 
1977. It would therefore be unreason 
able for, the Department, to investor 1 e 

: pending complaints alleging viola- 
tions of section 504 occurring between 
September 2C. 1973 and June 3. 1977 
unless a clour violation of the statute 
is at issue./ 

The question, to be answered on a 
case-by-case basis is whether the lan- 
guage of the statute provides notice 
that the challenged policy or practice 
Is unlawful. For example, the exclu- 
sion of qualified handicapped students 
from a college or university or the pro- 
hibition °oi tape recorders in class- 
rooms by students whose handicap Im- 
pairs their ability to take notes, will be 
considered violations of section 504. 
Discrimination' against a qualified ap- 
plicant for employment will be consid- 
ered a violation of section 504 If ad- 
justments would not have been needed 
to accommodate the applicant's handi- 
cap. However, failure to provide auxil- 
iary aids In colleges and Universities or 
to reasonably accommodate the needs 
of handicapped applicants for employ- 
ment will not, bo considered unlawinl 
unless it occurs after J'irie 3, 197V. 

Thh; policy interpretation has no 
affect on obligations established by,, 
the Federal Archii* ou-ral Barriers Act 
which predator Scimoii 504 

Authority: Section 504. .Rehabilita- 
tion Act of 1973. Pu»j. U, 93 112. 07 $ 
Stat. 394(29 US.C. 794). 



&r/;o.-i $04: No otherwise qualified handl- 
cui> >ed Individual in the United States \ . . 
shall, solely by reason of his buidicap, be 
excluded from the participation In. be 
denied the benefits of, jr be subjected to 
discrimination under any proKrtai or ^ctiv- 
ity receiving Federal financial assistance. 

rOLICY XNTEHTKETATION NO. U 

Subject: Application of the 180-day 
limitations period to^dtscrlmination oc- 
cuiring/before the effective date of 
the regulation. / 

Policy- interpretation: The 180-day 
limitations period for complaints of 
discrimination will not be applied to 
acts of discrimination occurring Prior 
JLo th^ffectlve date of the- regulation. 

Discussion: The regulation requires 
tt>at complaints of discrimination b$ 
filed within 180 days of the unlawful 
act. This requirement was not imposed 
until the effective date of x the regula- 
tion (June 3. 1977). and'it will there,- 
lore not apply to complaints alleging 
discrimination that occurred before 
the effective date* of the regulation 
but after the effective date of the stat- 
ute (September 26. 1973). For these 
complaints, the 180-day limitations 
p. riod will hevin to run from June 3, 
1977. Such complaints, however, will 
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bo Investigated only if they* allege 
clear violations of the statute. See Sec* 
tlon 504 Policy Interpretation No. L ^ 
Authority: Regulation Issucu under 
Suction 504 of the Rehabilitation Act 
of 1973 and Title VI of the Civil 
Rights Act of 1964, 45 CFR 84.61 and 
80.7(b). 

Section* S4.C1: The piocedural provisions 
applicable to title VI of the CM! Rights Act 
of 1004 apply to* IhU part. These procedures 
arc found In 5180.6 80.10 and Port 81 Ot this 
Title. a \ m 

Section 80.71b): <b> Complaints. * Any 
person who belh-ves Himself or any spr'.flc 
cfcwi of Inctl.'UiuMs to be subjected to dts. 
iTiimnalloii prohibited by thir. part may * y 
Olnwlf or by a represent »tive filed withy he 
.vsponi.iblcnepartmcnt official or hi* u«v»{» 
nvt- n hi if ten eomplalnt. A complaint rmx'-l 

i t>M nu later than 180 days front ifw 
datr of the aliped ili..erlmlnntion. units? 

lime lor fillip is extended by tho *e- 
s^ons»ole Department <.ff»ial or his de 
ore \ 

I * K I > >•• 7B 1 1742 T lit »« \ :*8 78; 8:45 an« \ 
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deVartmcnt of the interior 

Bureau otlndlan Affaire 



25 CFR Part 31k 
Special Education 



September 23. 1380. , 
AOINCY: Bureau of Indian Affair*. " 
^ Acnow; Propoied rule. 

aUMMAMV: NoUce is Hereby given that it 
is proposed to add a newPart 31k to ^ 
/iSubchapteiE. Chapter I ofTitle 25 of the 
£ 'CbcVotTe&ral ReiolationtVThese 
* : ^prop6»id rulti eatabliah standards for 
: ' Jhe proyiaioi of ipecial tducaUotv and 
V telated s^irjce* under tht Education, for 
» AltHandleapped Children Act of 19*5, 
aVimtnded. (P.L. 81-142 Act of \ 
November 29, 1975. 89 Stat 773) to \ 
IndUn children in ichooli operated by 
or under the authority of the Bureau of 
IndUn Affairs (BIA). 
date a: Comment! must be received on 
or before November*^ 1980. 
AOO*t*t:Mail written comments to: 
U.S. Department of the Interior, Bureau 
of Indian Affairs. Office of Indian 
Education Programs, Attention: Earl 
Barlow. Director, 18th and C Street*, 
N.W.. Room 3510. Washington, D.C* 
2024a 

Km FOftTKC* INFORMATION CONTACT: 
Chtrlet Cordova* Chief. Division of 
Exceptional Education. Office of Indian 
Education Programs. Bureau of Indian 
Affairs. 18th and C Streets. N.W., Room 
, 4651, Washington, D.C. 2024O. (202) 343- 
4071. 

SOm^MtMTAHY INFORMATION: The 

authority for is*uing these rulei U 
contained In 5 U.S.C. 301; 25 U.S.C 2 
and 9. ThU notice la published in 
excercise of the authority delegated by 
tfie Secretary of. Interior to the Assistant* 
Secretary for indlan Affilrs by 209 DM 
8. 

The proposed rule* establish criteria 
for governing the operation of special 
education program* for handicapped 
children enrolled or eligible for 
enrollment In BIA operated and/or 
funded schools. The*e proposed rules 
thus apply to all schools operated by or 
under the authority of the Department of 
the Interior that receive financial 
assistance from the U.S. Department of 
Education, generally under Section 504 
of the Rehabilitation Act of 1973. 29 
U.S.C. 706 and it* implementing 
regulation (45"CFR 84) and under Part B 
of the Education of the Handicapped' 
Act. as amended. 20 U.S.C. 1411-1420 
and its implementing regulations (45 
CFR 100b. 121a). Accordingly, thi* 
regulation represents *n effort to 
combine in a y single document *li of the 



Federal requirements directly addressed* 
to the identification of and provision of 
educational services to handicapped 
children in such schools. The regulation 
is intended to establish a singly 
comprehensive aet of standard* for 
ensuring that all handicapped children 
enrolled in BIA operated and/or funded 
achoola are provided a free appropriate 
public education in the least restrictive 
educational environment appropriate to 
their needs, consistent with their right* 
and related procedural safeguards* 

The primary author of this document 
I* Charles G. Cordova. Telephone 
Number (202) 34J-4071. 

The Department of Interior has 
determined that thi* document i* not a 
•igniflcant rule and does not require a 
regulatory analysi* under Executive 
Order 12044 and 43 CFR, Part 14, 

It is proposed to add a new Part 31k to 
Subchapter E, Chapter I of Title 25 of the 
\ Code of Federal Regulations to read as 
V follow*: 

MRT 31k-SPECIAl. EDUCATION 
Subpart A-Oenera* 

SeA / • , 

3lkA G*n*r*J / r*tponilbility. 
31kiVEnrollm*nt In early childhood 

programs* _, 
31k3 Children of ages eighteen through 

twenty -one. 
Slk.4 Equal educational opportunity, 
31k.5 Definition*.' 



31k-37 
31k.38 
31k.3Q 
31k.40 
31k.41 
31k.42 
31k.43 



Sec. 

31k.35 Approval of IEP and placement 

recommendation. 
•31k.3S Parent participation. 

IEP implementatfpn and placement. 
IEP revision, revlew-of placement 
Re-eveluetlon. 

ExttrtUed school year service*. 
Outcome goals. 
Related services. 

Non-academic and extracurricular 
service*, , tl f 

Slk.44 Physical education and athletics. 
Slk.45 Discipline. 
31k.4S Geogrephic accessibility. 
31k.47 Architectural barriers and program 

accessibility. 
Sl}c4a Handicapped children In private 

schools placed or referred by agencies. 
31k.4Q Handicapped children in private 

school* placed by parents. 
Subpart D-*rocadurel Safeguard* 

31k.51 Full and effective notice. 
Parental consent. 
Rights of handicapped children. 
Access rights. 

Confidentiality of information. 
Surrogate parents. 
Conciliation- 
initiation of hearings. 
Hearing officer*. 
Impartial hearing officer*. 
Hearing rights. 
Hearing decision: Appeal. ( 



3lk.52 
3lk.53 
Slk.54 
31k.55 
31k. 50 
31k.57 
31k.M 
Slk.59 
3}k.W 

. sikei 



Slk.ft2 rr— 

31k.S3 Administration appeal: Impartial 

review. 
Subpart E-*#r*onn*4 

31k.M Appointment of sp*ci*l education 
coordinator. 



31k5 Definition*.. >3lk^ta*er*ce training. 

Subpart S>-4darrth1eatlon and Ev*kiet*on of 31 ^ M Qualification of staff. 
T'^f!!*™ Sub^f^Sch^Adn^Utratk>n 
^dflSaUlcment.. 3lk70 ^nc* of cOmpUanc*. 

Register of cluldren. ; Self-evaluation. 
General entry screening. 
Waiver of general entry screening. 
Screening personnel 
Report of general entry screening. 
Individual •valuation*. 
Evaluation procedures. 
Individual evaluation objective* 



Slk.12 
31kl3 
31kl4 
SlklS 
31k.lS 
31kl7 
3lk4* 
31k.l9 
3tk.20 
31k21 



Formation of multl -disciplinary ^ 
ev*luation team*. 
31k22 Composition of mulU-disdpUrary 

evaluation teams. 
31k23 Content of Individual evaluation*. 
31k.24 Test administration. 
31k.25 Location of evaluation. 
31k.2S Multi-disciplinary evaluation team 

procedures. v , 

31k.27 Emergency evaluation and 
placement. 

31k28 Independent educational evaluation. 
3lk.2S Additional procedures for evaluating 
specific learning disabilities. 

Subpart C*~Pro vision of Sped*) Education 
and Related Services 

31k.30 Free. *ppropri*t* public education. 
3lk.31 Individualized education program. 
3lk.32 Content of individualized education 

program (EP). 
3lk.33 IKP development. 
3lk.34 Placement recommendation Inth* 

IEP. 



31&2 Comparability of facilities 
31k73 Non-dscrinunatlon In administration 
of schools. 

Subpart Q^etponslbUltlee of the Division 

3lk.74 The division* 
3lk75 Monitoring. 
Slk.70 CompUlnt procedure*. 
3lk77 Use of available funds. 
31k7S Children for whom the division of 
, io*l •! servicef/has accepted 

responsibility. 
SlkTO Cooperative agreements. 
Slk.flO Vocational education coordinator. 
31k.«l BIA advisory committee on 

exceptional education. v 
31k.62 Further guidelines and directives. 
Authority: b U.S.C. 301: 25 U.S.C. 2 end 9. 

Subpart A^-Qeneral 

5 31M General responsibility. 

(a) Schools are responsible for 
providing a free appropriate public 
education to all handicapped Indian 
children enrolled in a school operated 
by or funded by the Bureau of Indian 
Affairs (BIA) who are between the ages 
of three and twenty-one. Children 
whose third birthdajf occurs after the 
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beginning of a regular ichool year but 
before tht tnd of tht flrtt full' we tk of 
January or whoaa twenty-second 
birthday occurs during tht course of the 
regular school year shall be regarded as 
eligible children for the entire school 
year. 

(b)The responsibility to ensure the 
provision of a free appropriate public 
education continues unabated 
regardless of whether the handicapped 
child is provided special education and 
related services: 

(1) By a school directly: 

(2) Through a contract entered into by 
the school with a public or private 
agency: ± 

(3) By an educational cooperau\e of 
which the school is a member: 

(4) By an approved public or non- 
public school program (following 
^placement or referral): 

until a child successfully completes a 
secondary school program, voluntarily 
withdraws or attains the age of twenty* 
two years. 

} 311U Enrortroant In early cniWhood 
education program*. 

A child of age three or four shall be * 
entitled to all rights given to children 
and parents by thjs part. Schools and 
agencies which dp not have an'Early 
Childhood Education Program should 
consider alternative placements as 
outlined in § 31k. 35. . 

|3lk.3 ChJWran of ages etohtaan through 
twanty-one. 

A child of ages eighteen through 
twenty-one shall be entitled to all of the 
rights 'given to children and parents by 
this part 

f 31M Equal educational opportunity. 

Each school must provide full 
educational opportunity to all 
handicapped children, aged three 
through twenty-one no later than 
September 1, 1980. 

|31k.5 Definitional 

(a) "Agency" means an organizational 
unit of the Bureau which provides direct 
services to ihe govern lng_body or bodies 
of one or more specified Indian tribes. 
The term includes Bureau Area offices 
only with respect to off-reservation 
boarding schools, cooperative schools, 
and tribally»operated contract schools 
located in the area for which the 
Director has not designated an Agency. 

(b) "Agency Superintendent for 
Education" means the Bureau official in 
charge of Bureau education programs 
and functions in an Agency, and who 
report to the Director. Office of Indian 
Education Programs (OIEP). 

(c) "Approved public or non-public 
school" means either a public school 



operated by a local educational agency, 
intermediate educational unit or other . 
public agency (as those terms are - 
defined at 45 CFR 121 a. 7, 8, 11) of a state 
whicK receives funds under Part B of the 
Education of the Handicapped Act as 
amended (20 U.S.C. 1411-1420) pursuant 
to a current annual program plan 
approved by the Commissioner of 
Education (pursuant to 45 CFR 121a.U3) 
or a non-public school located in such 
state determined by the state 
educational agency to bt In full 
compliance with all applicable state and 
Federal special-education requirements. 

(d) "Area Education Program 
Administrator** means the Bureau 
official in charge of Bureau Education 
programs and functions in a Bureau 
Area Office and who reports to the 
Director. J 

(e) "Assistant Secretary** means the 
Assistant Secretary of Indian Affairs, 
Department of the Interior, or his/her 
designee. 

(f) "Blind" means the possession of a 
central visual acuity of 20/200 or less In 
the better eyt with correcting glasses, or 
a peripheral field of vision so contracted 
that its widest diameter is less than 20%. 

(g) "Boarding school** means a Bureau 
school offering residential care and 
support services as well as an academic 
program. . t 

(h) < "Bureau"' means the Bureau of 
Indian Affairs of the Department of the 
Interior. ■ 

(i) *'Child identification" means the 
identification* location, and individual 
evaluation of handicapped children. 

0) "Cooperative agreements" means 
an agreement between schools operated 
or funded by the BLA and state and local 
education agencies for the provisfon of 
special education and related services 
to handicapped children enrolled or 
eligible to be enrolled in the BIA school. 

(K) *'Counseling services" means 
services provided by qualified social 
workers (with training as counselors), 
psychologists, guidance counselors, or 
other qualified personnel. 

(1) "Director** means the Director, 
Office of Indian Education Programs. 

(m) 'The Division* 1 means the Division 
cf Exceptional Education, Office of 
Indian Education Programs, "Bureau of 
Indian Affairs, Department of the 
Interior. 

(n) "Deaf * meanly hearing 
impairment whichls so severe that the 
child is impaired In processing linguistic 
information through hearing. wrtt\ or 
without amplification, and which 
adversely affects a. child's education 
performance. 

(o) "ERA" means Part B of the 
Education of the Handicapped Act as 
amended by the Education for All 



i 

Handicapped Children Act of 1975 (Pub. 
L 04-142), 20 U.S.C. 1411-1420,- and the 
regulations issued by the U.S. v 
Qepartment of Health. Education, and 
Welfare at 45 CFR 100b; 121a» 
( (p) "Handicapped child" means a 
child evaluated In accordance with the 
requirements of this Part who is 
determined to bejemotionally disturbed, 
learning disabled, mentally retarded, 
hard of hearing, deaf, deaf-blind, speech 
impaired, severe language disordered, 
visually impaired, multiht^ndi capped, 
orthopedically impaired, otherwise 
health impaired or handicapped, and 
who requires special education and 
related services. 

(q) "Hard of hearing** means a hearing 
impairment, whether permanent or 
fluctuating, which adversely affects a 
child's educational performance but 
which is not included under the- 
definition of "deaf* in thirsection. 

(r) "Independent educational 
evaluation** means an evaluation 
conducted by a qualified examiner who 
is not employed by the Agency 
responsible for the education of the 
child in question, 
.(s) "Individualized Education 
Program* 1 (IEP) means the written 
individualized education program for a 
handicapped child which sets forth the 
child's present level of education 
performance, determines annual goals 
and short term instruction objectives, 
and describes the specific special 
education and related services to be 
provided to the child in the least 
restrictive environment consistent with 
all of the requirements of 1 3Uc32-37 of 
this part 

(t) "Indian** means a person who is a 
member of an Indian tribe. 

(u) "Indian Tribe" means'any Indian 
Tribe, Band, Nation, Rancheria, Pueblo, 
Colony or Community, Including any 
Alaska Native village or regional or 
village corporation as defined in or 
established pursuant to the Alaska 
Native Claims Settlement Act (85 Stat. 
668) which ie recognized by the 
Assistant Secretary as eligible for the 
special programs and services provided 
through the Bureau to Indians because 
of their status as Indians. 

(v) "Individual or group Intelligent 
Quotient (IQ) test" means thy group or 
individual test, device, or measure 
which purports, or is used, to assess a 
child's current or future mental abilities; 
capacity; intellectual functioning; 
retarded intellectual development or 
aptitude, but does not include 
achievement tests or adaptive behavior * 
scales. 

(w) "In-service training" means any 
training other than that received by an 
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individual in a full-time program which 
leads to a degree. 

(x) "Least restrictive environment" 
means the educational placement of a 
handicapped child. 

(y) "Major body system M means any 
of the following body systems: 
neurological: musculoskeletal; special 
sense organs; respiratory, including 
speech organs; cardiovascular 
reproductive; digestive, genitourinary; 
hemic and lymphatic; skin; and 
endocrine. 

(z) "Major life activities" means 
functions such as caring for one's self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning* &Q d working. 

(aa) ''Mentally retarded" means 
significantly subavrrage general o 
intellectual functioning existing 
concurrently with deficits in adaptive 
behavior and manifested during the 
developmental period, which adversely 
affects a child's educational 
performance. 

(bb) "Multi-handicapped" means 
concomitant impairments (such as 
mentally retarded-blind, mentally 
retarded-orthopedically impaired, deaf, 
blind, etc^ but not including speech 
impaired), the combination of which 
causes such severe educational 
problems that they cannot be 
accommodated in special education 
programs solely for one of the * 
impairments. 

(cc) "Native language** when used 
with reference to a person of limited 
English-speaking ability, means tha 
language normally used by that person, 
or in.the case of a child, the language 
(including nign language and braille 
notation) normally used by the parents 
of the child 

(dd) "Orthopedically impaired" means 
a severe of thopedic impairment which 
adversely affects a child's educational 
performance. Tha term includes 
impairments caused by congenital 
anomaly (e.g., clubfoot, absence of 
member, eta), impairments caused by 
disease (e.g., polio-myelitis, bone 
tuberculosis, etc.). and impairments 
from other causes (e.g.. cerebral palsy, 
amputations, and fractures or burns 
which cause contractures). 

(ee) "Other health impaired" means 
limited strength, vitality or alertness, 
due to chronic or acute health problems 
such as a heart condition, tuberculosis, 
rheumatic fever, nephritis, asthma, 
hemophilia, epilepsy, lead poisoning, 
leukemia, or diabetes, which adversely 
affedts a child's educational 
.performance. ^ 

(ff) "Parent" means a parent a 
gudrpian.'a person acting as a parent of 
a child, or a surrogate parent provided 



that tha rights and responsibilities of a 
parent established by this Part shall be 
exercised directly by a handicapped 
child who attaina the age of eighteen 
years unless such child has been 
determined to be in continuing minority 
by a court of the state or tribal court. 

(gg) "Parental consent" is fully 
informed parental consent as defined in 
i 31k.52 of this Part. 

(hh) "Parent counseling and training" 
meana assisting parents in 
understanding the special needs of their 
child and providing parents with * 
information about child development 

(ii) "Physical education" means the 
development of physical and motor 
fitness; fundamental motor skills and 
patterns; and skills in aquatica. dance 
and individual and group games and 
sports. The term includes special 
physical education, adapted physical 
education, movement education and 
motor development 

(jj) "Related services" means 
transportation and such developmental, 
corrective, and other supportive services 
as are required to assiat a handicapped 
child to benefit from special education 
and includes speech pathology and 
audiology. psychological services, 
physical and occupational therapy, 
recreation, early identification and 
assessment of disabilities in children, 
counseling services, and medical 
services for diagnostic or evaluation 

Purposes. The term also includes school 
ealth services, social work services in 
schools, and parent Counseling and 
training. 

(kk) "School" meana an educational 
or tesidential center operated by or 
under contract with the Bureau of Indian 
Affairs offering services to Indian 
students under the authority of a local 
school board and the direction of a local 
school supervisor. A school ma'y be 
located on more than one physical site. 
The term "school", unless otherwise 
specified, ia meant to encompass day 
schools, boarding schools, previously 
private schools, cooperative schools.' 
and contract schools as those terms are 
commonly used. The term "school" shall 
also^encompass private schools/ 
facilities/institutions, with which the 
Bureau "of Indian Affairs may contract 
for services to handicapped Indian • 
children. * 

[11) "Section 504" means section 504 of 
the Rehabilitation Act of 1973. 29 U.S.C. 
706 andjhe regulation issued by trje U.S. 
Department of Health, Education, and 
Welfare at 45 CFR Part 84. 

(mm) "Seriously emotionally 
disturbed" means a condition exhibiting 
one or more of the following 
characteristics over a long period of 
time and to a marked degreo. which 



adversely affects educational 
performance including: 

(1) An inability to learn which cannot 
be explained by intellectual, sensory, or 
health factors; 

(2) An inability to build or maintain 
satisfactory interpersonal relationships 
with peers and teachers; 

(3) Inappropriate types of behavior or 
feelings under normal circumstances: 

(4) A general pervasive mood of 
unhappiness or depression; or 

(5) A tendency to develop physical 
symptoms or fears associated with 
personal or school problems. 

The terra includes children who are 
autistic or schizophrenic. The term does 
not include children who are socially 
maladjusted, unless it is determined that 
they are emotionally disturbed. 

(nn) "Special education" means 
specially designed instruction, at no cost 
to the parent, to meet the unique needs 
of a handicapped child, including 
classroom instruction, instruction in 
physical education, home instruction, 
and the instruction in hospitals and 
institutions. 

(oo) "Special education coordinator" 
mea:tS the qualified full-time employee 
of an Area/Agency responsible for 
ensuring that all requirements of this 
part are complied with by the schools 
within the jurisdiction of the Area/ 
Agency. 

(pp) "Specific learning disabled" 
means a disorder in one or more of the 
basic psychological processes involved 
in understanding or in using language, 
spoken or written* which may manifest 
itself in an impaired ability to listen, 
think, 3pf»ak. read, write, spell, or to do 
mathematical calculations. The term' 
includes such conditions as perceptual 
handicaps, brain injury, minimal brain 
dysfunction, dyslexia, and 
developmental aphasia. The term does 
not include children who have learning 
problems which are primarily the result 
of visual, hearing, or motor handicaps, 
or mental retardation, or emotional 
disturbance, or of environmental, 
cultural or economic disadvantage. 

(qq) "Speech Impaired" means a 
communication disorder, such as « 
stuttering, impaired articulation, a 
language impairment, or a voice 
impairment, which adversely affects a 
child's educational performance. 

(pp) "Supervisor" or "school 
supervisor" means the individual in the 
' position of ultimate authority at any 
school. 

(rr) "Tribally operated contract 
school" means a school (other than a 
public school) which is financially 
assisted under a contract with the 
Bureau. 
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(ts) "Visually impaired" means t 
visual impairment which, avan with 
correction, adversely affects a child'a 
educational performance, this term 
includes partially seeing, but not fully 
blind children. 

(tt) "Vocational education" means 
organized educational programs which 
art directly related to tha preparations 
of individuals for paid or unpaid 
employment or for additional 
preparation for a career requiring other • 
than a baccalaureate or advanced * 
degree. 

Subpart Identification and 
Evaluation of Handicapped Children 

§31M1CMWflnd. 

Each agency must continually seek 
out, identify and locate every child 
within its jurisdiction between the ages 
of birth and twenty-two years who is 
suspected of being a handicapped child 
in need of special education and related 
services. Off- reservation boarding 
schools shall confine child find activities 
to the in-school identification described 
in 1 31k.t2(c) of this Part. A formal child 
find effort must be conducted at least 
once each school year and must include 
procedures to identify children: 

(a) Enrolled in a regular education 
program operated by the schools of the 
agency; 

(b) Enrolled in a p re-school or day- 
care program on or near the reservation! 

(c) Currently out-of-school, including 
dropouts and excluding children who 
have graduated or Otherwise 
successfully completed programs. 

Olid? Child flo4-£J*T*flt*. 

Each agency shall* at a minimum, 
ensure that each school singly, or in 
concert with smother school: 

(a) Conduct a formal community 
survey (by telephone, mail, door-to-door 
or through any other effective method(s) 
of children of all ages to identify 
children who may be in need of special 
education services* 
v (b) Regularly present or distribute 
information at tribal government or 
agency meetings, tribal fairs, chapter/ 
district meetings, etc 

(c) Establish a system of in-school 
identification by which each local 
supervisor refers, for an individual 
evaluation* children whose academic 
performance* attendance* or other 
behavior indicates the possibility of a' 
physical or mental impairment. 

(d) Establish a procedure by which 
child identification data is" regularly 
collected from the Indian Health 
Service, local Headstart programs, day 
care facilities* group homes, local puolic 
and nonpublic schoolsJhe s state 



education agency (of the state in Which 
the school is located), tribal agencies 
and organisations and any other 
appropriate education, health welfare 
or social service organization in the 
community served by the school. A 
formal procedure for the exchange of 
information between the State 
Organizational Unit conducting the 
Early Periodic Screening. Diagnosis and 
Treatment Program, (mandated by Title 
XIX of the Social Security Act) t for the 
state in which the school is located and 
the Agency in which the school is 
located shell be established within 180 
days from the effective date of this part. 

(e) Publish public information articles 
and programs in local media, including 
announcements of times, datea and 
places of free orientation workshops 
and free screening. 

(f) Initiate annual community-wide 
communication to all parents to describe 
the special education which is available^ 
and to accept referrals of any child for 
evaluation. Such communication shall 
emphasize the availability of programs 
and services for school age children, 

|31k.13 Register o* children. 

Each school shall maintain a current 
register of handicapped children within 
its jurisdiction. The following 
information for each child shall be 
included: 

(a) Name of child: 

(b) Address and telephone number; 

(c) Date of birth: 

(d) Full name of parent(s): 

(e) Date referral received; 

(f) Date of evaluation: 

(g) Date of IEP meeting; 

(h) Date of placement; 

(i) Date(s) of required parental 
consents; and 

(J) Handicapped condition, 

$31IU4 Oenerai entry screening. 

Each school shall participate in a 
screening program for all newly enrolled 
children in the school Such screening 
shall be conducted by the Agency 
serving the school in order to identify 
those children who should be referred 
for a full individual evaluation. The 
general entry level screening shall 
consist of the following elements 
appropriately adapted for use with 
children of his/her particular age. 

(a) Information from parents, through 
interviews, questionnaires, or other 
formal and informal techniques, 
including: . 

(1) the age at which developmental 
milestones were attained. 

(2) existence of possible need for 
special education* 

(3) results of previous assessments 
and evaluations. 



(4) history of placement in special 
education programs. 

(5) history of treatment received for 
disabilities, and 

(6] current description of the child and 
other medical history. 

(b) An appropriate vision screening. 

(c) An appropriate hearing screening. 

(d) A screening, separately and in 
integration, o f the child's visual, 
auditory and motor functioning in 
practical tasks and activities. 

(e) A screening of the child's language 
functioning. 

|31k.1$ Waiver of general entry 



The general entry screening may be 
waived if the parents arrange at their 
expense for the results of in equivalent 
screening as determined by the school 
or if an equivalent screening in the 
opinion of the school has been 
completed during the preceding six 
months and has been made available to 
the school. 

\ 31k.1f Screening personnel 

The school shall utilize screening 
personnel who are certified, licensed, or 
qualified to do the specific screening 
which is being performed. 

|31lc1? Report of general entry 
screening. 

Within 10 days of the completion of 
the screening the school shall inform the 
p arents of the child of the results of tha 
general entry screening and of the 
opportunity for the parents to discuse 
the results with the appropriate school 
personnel. The screening report shall 
note any difficulties which were 
observed during the screening in tha 
child'a cognitive, social or emotional 
functioning. The child'a parents shall be 
notified at once of any immediate illness 
or danger to the child discovered by the 
screening process, ana* of the procedures 
the school will follow to Insure the 
child's safety. Where the results of the 
general entry screening indicate a 
reasonable likelihood that a child has a 
need of special education, the results of 
the screening shall be fully discussed 
with the child'a parents and current or 
prospective teacher. If the chilcTis 
involved an early childhood program at 
the time of the screening, the results 
shall be discussed fully with the child's 
early childhood teacherfs). 

!31k.lS Individual evaluations, 

[a] Jin indivl lual evaluation must be • 
proposed for parental consent for any 
child who is suspected of being a 
handicapped child and in need of 
special education and related services. 

(b) An individual evaluation shall also 
be conducted if: 
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(1) A parent challenges, through a due 
process hearing, a decision made by a 
school to discontinue further child 
identification activities (i.e.. not propose 
an individual evaluation) pursuant to 
this Part; 

(2) A significant change in educational 
placement of a child is proposed by 
either the school, or the parent, or both; 

(3) A child is currently enrolled in a 
special education program whose last 
individual evaluation occurred three or 
more years ago; 

(4) It is requested in writing by the 
handicapped child's teacher, the school 
supervisor, or by the Special Education 
Coordinator: 

(5) A parent challenges a decision by 
a school to deny an individual 
evaluation. 

|31k.1» Evaluation procedure*. 

(a) Reasonable effort must be made 
by the school to obtain parental consent. 
If. after twenty days from the date the 
parent is notified of the proposed 
evaluation, the parent has denied or 
failed to give approval for the individual 
evaluation, the school shall either: 

(1) Determine that it erred in 
proposing the individual evaluation; or 

(2) Commence the override procedure 
set forth in Section 31k.59 of this part. 

(b) Each school shall insure that the 
parents of each child referred for an 
evaluation, as well as the child, who is 
at least twelve (as a matter of right) or 
who is younger than twelve when 
appropriate, have an opportunity to 
meet with the evaJU**:on personnel of the 
Agency prior to the date of the — 
evaluation to discuss the reasons for the 
referral and the nature of the evaluation, 
including, with parental approval, the 

t possibility of ajiome visit , 

(c) A child who, at the time of referral 
for evaluation, was in the regular 
education program, shall remain in that 
regular education program, unless the 
school or the child's parens submit a 
wntten statement showing that the 
child's remaining in such program 
endangers the health or safety of the 
child or substantially disrupts such 
program for other children. If the 
showing is made, the school supervisor 
may approve a temporary change in 
placement [i.e., to a special education 

* setting other than the regular classroom) 
on an emergency basis in accordance 
with § 31k.27 of this part. 

§ 31k.20 Individual evaluation objectives. 

The objectives of an individual 
evaluation ar* to: 

(a) Determine whether a child is 
handicapped; 

(b) Diagnose and evaluate the nature 
and extent of the effect of such 



impairment or condition on the 
educational performance of the child; 

(c) Assess the need for special 
education and related services. 

§ 3lk.21 Formation of multWIsclpllnary 
•valuation teams. p 

(a) The School Supervisor, or 
designee, will be responsible for the 
overall conduct of *he individual 
evaluation and shall collect'and review 
all pertinent information regarding the 
child to be evaluated. 

(b) The Special Education Coordinator 
sh all cc ordinate tho selection of a multi- 
disciplinary evaluation team for the 
conduct of the evaluation. 

§31k^2 Composition of multi-disciplinary 
•valuation teams. 

" The multi-disciplinary evaluation 
team shall be composed of certified 
persons appropriate to a complete 
assessment of the suspected disability. 
In all cases the classroom teacher (or 
other instructional staff member) 
familiar with the child and a person 
knowledgeable with respect to the 
suspected disability must be included on 
the team. 

§ 3lk.23 Content cf individual •valuation. 

Each individual evaluation must 
include: 

(a) An assessment of the child's 
educational status which includes: 

(1) History of the chad's education: 

(2) Comparison of the 'avel of . 
educational attainment of the child with 
the achievement of other chifdren of his/ 
her age group. 

• (bj An assessmf r\\ by a teacher who 
has recently-taught or is currently 
1 teaching the child in a classroom or " 
other teaching situation which includes; 

(1) An analysis of the child's 
performance with a comparison^ those 

; abilities to the tasks which are 

contained in the regular education 
* program; 

(2) Abatement of school readiness, 
functioning or achievement; description 
of the child's behavioral adjustment: 
and. 

(3) A statement of the chud's 
attentional capacity, mo or 
coordination, activity levtls and patters, 
communication skills, memory and ^ 
social relations with groups/peers, and 
adults. 

(cj When deemed necessary: 

(1) A comprehensive health 
assessment u/ a physician wh»nh 
identifies medical problems that may 
affect the child's education, sui.h as: 

(i) Physical constraints; 

(ii) Chronic illness; 

(iii) Neurological and sensory deficits: 

(iv) Developmental dysfunction and 
needs; 



(v) Emotional and psychological 
.condition; and 

(vi) Nutritional state. 

(2) An assessment by a psychologist, 
including an individual psychological 
examination culminating in specific 
recommendations, based upon the 
child's: 

(i) Developmental and social history; 

(ii) Observation of the child in 
familiar surroundings (such as a 
classroom): 

(iii) Sensory; 

(iv) Motor; 

(v) Language; 

(vi) Perceptual; 

(vii) Attention span; 

(viii) Cognitive; 

(ix) Affective; 

(x) Attitudinal; 

(xi) Self-image; 

(xii) Interpersonal; 

(xiii) Behavioral; and 

(xiv) Interest and vocational factors, 
in regard to their maturity, integrity and 
dynamic interaction within the 
educational context. 

(3) An assessment by a nurse, social 
worker or a guidance counselor of 

„ pertinent family history and home 
situation factors including a description 
of the family and individual r> , , 
developmental history, an estimate of 
adaptive behavior at home, ii\ the 
neighborhood and in local peer groups. 

- Estimates of adaptive behavior shall be 
based to the greatest possible degree on 
information obtained by direct 
observation of the child or direct 
interview of the child in the home 
setting. 

(d) For a child between the ages„of 
twelve and twenty-two years, a 
thorough diagnostic assessment of the 
ability of the child to'benefit from 
regular or specially designed vocational 
education programs including, as 
appropriate, an appraisal of the child's 
pattern of work behavior, ability to 
acquire occupational skill and capacity 
for successful job performance in 
conformance with the vocational 
education requirements to be specified 
in the rules and regulations of the Indian 
School Equalization Program. 

§ 31k.24 Test administration. 

Agencies shall insure, at a minimum, 
that: 

(a) Tests and other evaluation 
materials: 

(1) Are provided and administered in 
the child's native language or other 
mode of communication, unless it is 
clearly not feasible to do so: 

(2) Have been validated for the 
specific purpose for which they are 
used: and 
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^ (3) Art administered by trained 
personnel In conformance with the 
instructions provided by their producer: 

(b) Test* and other evaluation 
material* include those tailored to 
assess specific areas of educational 
need and -not merely those which are 
designed to provide a single general 
intelligence quotient; 

(c) Tests are selected and 
administered so as best to ensure that 
when a test is administered to a child 
with impaired sensory, manual, or 
speaking skills, le test results 
accurately ref i tha child's aptitude or 
achievement level or whatever other 
factors the teat purports to measure 
rather than reflecting the child's 
impaired sensory, manual, or speaking 
skills (expcept where those skills are the 
factors which the test purports to 
messure); 

(d) No single. procedure is used as the 
sole criterion for determining an 
appropriate educational program for a 
child; 

(e) The child is assessed in all areas 
related to the suspected disability, 
including, where appropriate, health, 
vision* hearing, social and emotional 
status, general intelligence, academic 
performance^ communicative status, and 
motor abilities; 

(0 Tests, to the greatest extent 
possible, are* free from racial cultural 
and sex bias: and 

(g) Determinations of mental 
retardation are based on an assessment 
of a variety of factors including adaptive 
behavior and past and current 
development activities (e.g.. indices or 
manifestations of social, intellectual, 
adaptive, verbal motor, language, 
emotional and self-care development for 
age). 

§31k«25 Location of evaluation. 

(a) The evaluation shall take place in 
geographical proximity to the school 
unless moving the child to such a 
location'would seriously endanger the 
health or safety of the child or'of others. 
Such determination shall be made 
jointly by the child's parents and the 
school. 

(b) When a child has been referred for 
an evaluation and, at the time of such 
referral such child is in a hospital or is 
otherwise livirfg away from home, the 
Agency shall make appropriate 
arrangements tor the provision of the 
evaluation. 

§3lk.26 MultMfcdpUnary evaluation team 
procedures. 

(a) Each individual evaluation must be 
completed, with full attention \o its 
comprehensiveness and thoroughness, 
within thirty days from the date of 



written parental consent. An' extension 
of time of thirty additional days may bt 
approved in writing by the Agency 
Superintendent for Education after 
written documentation by the school 
that unusual circumstances exist , 
preventing completion of the individual 
evaluation In the specified time. No 
more than one extension may be 
approved in connection with a single 
individual evaluation unless approved 
in writing by the Director. 

(b) The comprehensive assessment 
must reflect a compilation of 
information drawn from different 
assessment sources. The depth of the 
assessment in each area will vary based 
on the initial review of screenirfg 
information conducted by the Special 
Education Coordinator. The weight 
given to each source area must be made 
of any discrepancies between formal 
test results and the child's customary 
behavior and daily activities, and of any " 
discrepancies among test results. 

(c) The Special Education coordinator 
is responsible for ensuring that full and 
complete records of information 
collected or generated in connection 
with an individual evaluation are 
maintained A report setting forth a full 
written explanation of the findings and 
the recommendations made by the 
multi-disciplinary evaluation team must 

, be prepared. The report must include: 

(1) A description of the child's present 
level of functioning; 

(2) A description of the- needs of the 
child in rank order of importance; 

(3) A recommendation of tha types of 
services' which should be provided for 
each listed need: 

(4) A written summary of the 
procedures employed, the results, and 
the diagnostic impression; 

(5] A proposed date for the review of 
(he child's progress prior to the annual 
review, if such assessment so indicates; 

(6) Criteria by which at that time, the 
effectiveness of the child's program may ' 
be determined; and 

(7) Information sufficient to permit a 
determination of the cultural 
compatibility between the child and the 
test administrator and tha testing (or 
other evaluative) environment 

(d) Each member of the multi- 
disciplinary evaluation team shall 
certify in writing whether the report 
prepared by the tearg reflects his or her 
conclusions, and if not, shall submit a 
separate statement presenting his or her 
conclusions, The report must be 
prepared no later th*n ten daya after 
completion of the evaluation. 

(e) Members of the multi-disciplinary 
evaluation teams must be responsible 
for all aspects of the individual 
evaluation including the selection. 



administration and interpretation of 
evaluation materials; the collection of 
all appropriate social and cultural 
background and adaptive behavior 
information related to aach evaluation; 
and the confidentiality of information 
collected during the individual 
evaluation* 

(0 The multi-disciplinary evaluation 
team may use and decide to rely in 
whole or in part on information 
collected in another school attended by 
the child during the twelve months 
which preceded the initiation of the 
individual evaluation, 

§3lk,27 Emergency evaluation and 
placement. 

(a) Where a child demonstrates 
documented instances of dangerously 
assaultive or self-abusive behavior, the 
child shall be referred immediately by 
the School Supervisor to the Special 
Education- Coordinator for an emergency 
evaluation which shall be convened by 
the Agency the same day. the Agency 
shall no later than the following day, 
determine that an emergency placement 
of the child on a temporary basis is 
unwarranted or shall recommend a 
temporary placement for the child for a 
period not to exceed ten days. 

(b) The parent shall he informed 
immediately of the child's behavior and 
shall participate (if possible within the 
constraints of time) in the emergency- 
evaluation and related placement 
decision and no special placement shall 
be made without the prior notification of 
the child's parent * 

(c},Within ten days after the 
completion of tha emergency evaluation, 
a comprehensive individual evaluation, 
with written parental consent, shall be 
completed consistent with the 
provisions of this part 

J3lk.2S Irrtepen^tnt educational 
evaluation. 

(a) The parents of a handicapped 
child have the right under this part to 
obtain an independent educational 
evaluation of the child, subject to 
paragraphs (b) through (f) of this section. 
Each School/Agency shall provide to 
parents, on request, -information about 
where an independent educational 
evaluation may be obtained. 

(b) A parent has the right to an 
independent educational evaluation at 
public expense if the parent disagrees 
with an evaluation obtained by the 
school or agency. However, the school 
or agency may initiate a hearing to show 
that its evaluation is appropriate. If the 
final decision is that the evaluation is 
appropriate, the parent still has the right 
to an independent educational 
evaluation, but not at school expense* 
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§31kJ» Additional procedures for 
•vskuung epeeffle )—mtof dlsaWlltlet. 

(c) If the parent obtains an 
independent educational evaluation at 
private expense? the results of the 
evaluation: 

(1) Must bt conjidercd by the school 
in any decision made with respect to the 
provision of a free appropriate public 
education to the child; and 

(2) May bt presented as evidence at a 
hearing regarding that child. 

(d) If a hetrinj officer requests an 
independent educational evaluation as 
part of a hearing the cost of the 
evaluation must be at school or Agency 
expense. 

(e) Whenever an independent 

, evaluation is at school or Agency 
expense, the criteria under which the 
evaluation is obtained, including the 
location of the evaluation and the . 
qualifications of the examiner, must be 
the same as the criteria which the school 
or Agency uses when it initiates an 
evaluation. 

(a) In evaluating a child suspected of 
having a specific learning disability, in 
addition to the requirements of 1 3lk.22< 
each Agency (hall include on the multi- 
disciplinary evaluation team: 

(1) The child's regular teacher; or 

(2) If the child doea not have a regular 
teacher, a regular classroom teacher 
qualified to teach a child of his or her 
age; or 

(3) For a child of less than school age, 
an individual qualified to teach a child 
of his or her age; and 

(4) At least one person qualified to 
conduct individual diagnostic 
examination* of children, auch as a 
school psychologist, apeech-language 
pathologist, or remedial reading teacher. 

(b) At least one team member other 
than the child's regular teacher ahall 
observe the child'a academic 
performance in the regular classroom 
setting. (In the case of a child of less 
than school age or out of school, a team 
member shall observe the child in an 
environment appropriate for a child of 
that age.) ' 

(c) The team may determine that a 
child has a specific learning disability if: 

(1) The child does not achieve 
commensurate with his or her age and 
ability levels in one or more of the areaa 
listed in paragraphs (c)(2) of this section, 
when provided with learning 
experiences appropriate for the child's 
age and ability levels; and 

(2) The team finds that a child has a 
severe discrepancy between 
achievement and intellectual ability in 
one or more of the following areas: 

(i) .Oral expression: 

(ii) Listening comprehension; 

(iii) Written expression; 



(iv) Basic reading skill; 

(v) Reading comprehension: 

(vi) Mathematics calculation: or 

(vii) Mathematics reasoning. 

(d) The multi-disciplinary team may 
not identify a child as having a specific 
learning disability i* the severe 
discrepancy between ability and 
achievement is primarily the result of: 

(1) A visual, hearing, or motor 
handicap: 

(2) Mental retardation; 

** (3) Emotional disturbance: or 
(4) Environmental, cultural or 
economic disadvantage. 

(e) The multMisciplinary team shall 
prepare a written report of the results of 
the evaluation. The report must include* t 
a statement of: 

(1) Whether the child has a specific 
learning disability; 

(2) The basis for making the 
determination; 

(3) The relevant behavior noted during 
the observation of the child: 

(4) The relationship of that behavior 
to the child's academic functioning; 

(5) The educationally relevant medical 
findings, if any; 

(6) Whether there is* a severe 
discrepancy between achievement and 
ability which ia not correctable without 
special education and related services; 
and 

(7) The determination of theteam 
concerning the effects of environmental, 
cultural, or economic disadvantage. 

(f) Each team member shall certify in 
writing whether the report reflects his or 
her conclusion. If it does not reflect his 
or her conclusion, the team member 
must submit a separate statement 
presenting his or her conclusions. The 
report must be prepared no later than 10 
days after completion of the evaluation. 

Subpart C— Provision of Special 
Education and Related Servlcea 

§31k.30 Free, appropriate public 
education. , >> 

(a) Each school must ensure that a 
free, appropriate public education is 
provided to every handicapped child 
enrolled in the school between the ages 
of three and twenty-one years. 

(b) An appropriate education is one 
which meets the individual educational 
ne,eds of a handicapped child as 
adequately as the needs of other 
children are met in the least restrictive 
educational setting. An appropriate 
education necessarily involves the 
provision of regular education, special 
education and necessary related aids or 
services and includes pre-school, 
elementary school, or secondary school 
education. 



(c) The provision of a free education is 
the provision of educational and related 
services without cost to the child (or 
parents), except for those fees that are 
imposed on a non-handicapped child, 
and may consist of the provision of free 
services or the payment of (he costs of 
the program. Transportation must be 
provided in order to assure access of 
persons to services. 

§ 31K.31 Individualized Education Program 
0EP>. 

(a) If. aa a result of an individual 
evaluation, a child is determined to be a 
handicapped child and in need of 
special education and related services, 
schools are required to develop in iEP 
within thirty days from the daie of 
receipt of the written individual 
evaluation report. The 4EP shall set forth 
the approach which will be taken to 
ensure that the child will be provided a 
free, appropriate public education. 

(b) An IEP must: 

(1) be in effect at the beginning of 
each school year for every handicapped 

* child who has been properly evaluated 
and who ia receiving special education 
and related services from that school: 

(2) be in effect before special 
education orrelated,services are 
provided to a child: and * ' t 

(3) be implemented as soon as 
possible following the meeting described 
in I 3lk.34. 

§31k.32 Content of Individualized 
Education Program (IEP). 
At a minimum, the IEP must contain: 

(a) A statement of the child's present 
levels of educational performance; 

(b) A statement of annual goals, 
including short term instructional 
Objectives: 

(c) A statement of the specific special 
education and related services to be 
provided to the child, and the extent to 
which the child will be able to 
participate in regular educational 
programs; 

(d) The projected dates for initiation 
of services and the anticipated duration 
of the services; 

(e) Appropriate objective criteria and 
evaluation procedures and schedules for 
determining, on at least an annual basis, 
whether the short term instructional 
objectives are being achieved; and 

(f) A description of the nature and 
duration of physical education services 
to be provided to the child. 

§ 31k.33 IEP development. 

(a) Overall responsibility for the 
development of each IEP rests with the 
School Supervisor. 

(b) The IEP shall be developed by a 
committee which shall hold at least one 
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meeting and includes among it members 
the folio wins: 

(1) The School Supervisor, or designae 
(who ahall chair the committee) other 
than the child f i teacher, who is qualified 
to provide, or supervise the provision of, 
special education: 

(2) The child's teacher and/or other 
relevant instructional staff; 

(3) One or both of the child's parents; 

(4) The child, where appropriate; and 

(5) Other individuals at the discretion 
of the parent, agency, or school. 

(c) For a handicapped child who has 
been evaluated for the first time, the 
Agency shall insure: 

(1) That a member of the evaluation 
team participates in the meeting; or 

(2) That the representative of the 
school the child's teacher, or some other 
person is present at the meeting, who is 
knowledgeable about the evaluation 
procedures used with the child and is 
familiar with the results of the 
evaluation. 

(d) Upon 'receiving written application 
from the school the Director may allow 
the school to postpone the development 
of an initial IEP to the beginning of a 
new school year, if the written 
evaluation report is completed.within 
fifteen days of the end of the current 
school year and, 0 the Director 
determjnes'that a required member of 
the IEP committee will be unavailable 
during the summer recess. 

(e) Schools mustprepare a progress 
report related to the instructional 
objectives specified in the IEP for each 
handicapped child and must include it 
with, in, or in lieu of the grading report 
prepared by the school for all 
elementary and secondary students. 

§3ikJJ4 Heceme n t recommendation in 
the IEP. 

(a) Placement recommendations shall 
be made by the School Supervisor in 
concert with the IEP committee and 
shall be incorporated in the IEP. 

(b) A proposed placement must be 
selected from the continuum of 
alternative placements available to the 
school. Schools may not decline to 
propose placement for a child or 
recommend to parent! that a child be 
enrolled "voluntarily' in non-public 
school programs. In selecting from the 
continuum of alternative settings, no 
handicapped child may be pnposed for 
placement in any of the settings listed 
below outside of the regular classroom 
unless it can be demonstrated that the 
nature of serverity of the child's 
disability is such that education in 
regular classes (in the school the child 
would attend if not handicapped) with 
the use of suplementary aids and 
services cannot be achieved 



staUsfactorily. Each school must ensure 
that a continuum of alternative^ 
placements which meets the particular * 
needa of each enrolled handicapped 
child is available. Such alternatives 
should include: 

(1) Tha regular classtoom; 

(2) The regular classroom with 
consultation; 

(3) Tha regular classroom with 
resource teacher; 

(4) Tha regular classroom with 
itinerant resource teacher 

(5) The regular classroom in 
conjunction with a resource room; 

(6) A self-contained special classroom 
with part-time instruction in regular 
class; 

(7) A self-contained special class 
(regular campus); 

(8) *A self-contained special clasa in a 
special day facility; 

(9) Homebound instruction; and 

(10) Instruction in hospitals and 
residential facilities. 

(c) Placement of a handicapped child 
in a boarding school operated by the 
Bureau which concurrently enrolls non- 
handicapped children of the same age 
and grade shall be considered 
placement in a regular school campus. 

'(d) Alternative placementa may be 
provided directly by the school, 
provided through cooperative 
arrangements with local and state 
education agencies or, except as 
provided in (g) of thia section, provided 
through contractual arrangments with 
approved non-public schools, agencies 
or institutions. 

(e) Alternative (9), homebound 
instruction may not be selected unless 
the handicapped child; 

(1) Currently possesses a physical 
impairment or illness which directly (or 
because of treatment required) 
precludes the movement of the child 
from a hospital or home environment to 
the general education environment; or 

(2) Haa been determined (after an 
individual evaluation) to require a 
program of continuous mental health 
care and treatment which would be 
seriously disrupted by movement to the 
general educational environment. The 
proposed homebound instruction should 
permit the .return of the child to the 
general education environment at a 
specified date. The Director must be 
immediately notified in writing of each 
homebound placement made by the 
school. 

(f) Alternative placement (10) may not 
be selected unless the health or safety of 
the child precludes the child's 
attendance at a nearby school for 
special education services. 

(g) Alternative placements (lH8) may 
not be provided through contractual 



arrangements with approved non-public 
schools, agencies or institutions if there 
are a sufficient number of handicapped 
children with similar educational needs 
who live within the attendance area 
served by the school to justify the 
allocation of one teacher pursuant to 
pupil/teacher ratios to be established by 
the Director and published in a BIA 
procedures manual 

(hJ'Children both above and below 
the age at which public education is 
mandatory for children who are not 
handicapped may be provided services 
by a school directly or through a general 
contractual arrangement between the 
school and the Agency serving the 
school so long as: 

(1) Tha children of the given age 
receiving services are handicapped 
children; 

(2) The organization providing the 
services complies with the least 
restrictive environment requirements of 
this pare and 

(3) Tha school. Agency and 
subcontractor comply fully with all 
applicable state and Federal laws and 
regulations governing the provision of 
services to children; the facility in which 
services are provided; and the 
qualifications of the staff providing 
services. 

(i) If the parents and tha School 
supervisor believe that a residential 
placement for a child is appropriate they 
should notify the Special Education 
coordinator in writing. Upon receipt of 
such notice, the Special Education 1 
Coordinator, with the approval of the 
Agency Superintendent for Education, 
expressly approves the education 
component of the proposed placement 
as providing a free, appropriate public 
education to the child in the least 
restrictive environment while residing in 
the facility. The Director shall not 
approve the education component of a 
proposed placement unless a full 
individual evaluation aa described in 

1 31k.l9-27 has been conducted. 

(jj Tha temporary admission of a child 
to a program of respite care or on an 
emergency basis shall not constitute a 
significant change In placement if it is 
made with parental approval and is 
limited to: 

ti) No more than thirty days in the 
case of respite care, and 

(ii) No more than the number of days 
allowed for emergency commitment (/.ft* 
before court review is required) under 
the laws of the state in which the school 
is located 

* 

§31k4S approval of UEP and placement 
recommendation. 

(a) The school must attempt to 
schedule a meeting which includes the 



238 

App. B-220 



644*0 Friend Rcfhter / Vol 45, No. 190 / Monday. September 29, 1980 / Proposed Rules 



School Suptrviior, the child 1 ! parent(i), 
and the receiving teacher and others as 
identified in § 3lk.33. The meeting 
should be scheduled at i mutually 1 « 
agreeable time and place. The parents 
should be notified of the meeting early 
enough to-insure that they will have an 
opportunity to attend. 

(b) The psrent(s) of the child must be 
provided full and effective written 
notice of the meeting and all reasonable 
efforts must be made by the School 
supervisor to ensure parental 
participation. The written notice to 
parents shall also contain the following 
information: 

(1) A statement that the evaluation 
has been completed and that the parents 
have the right to meet with the School 
supervisor, the Evaluation Coordinator 
or any member of the IEP committee to 
discuss and plan the IEP. 

(2) A statement that all papers 
relevant to the evaluation, including the 
actual written assessments, are 
available for inspection by the parents 
or a designated representative of the 
parents; 

(3) A statement that tne parent has a 
right to an independent evaluation as 
provided in I 31k.28 of this part; 

(4) A statement of the parent's options 
under subsection (c) of this section and 
a form for indicating the option selected 
by the parent; and 

(5) A statement explaining the 
consequences of the parent's rejection of 
the proposed IEP under the due process 
procedures established by section 31k.57 
of this part. 

(c) the parent of a child, upon receipt 
of full and effective notice, may exercise 
any of the following options (by giving 
written notice to the school): 

[X] To accept or rejects written 
evaluation finding that the child does, 
not need special education; 

(2) To accept or reject the IEP. A 
parent mavaccept an IEP in whole or in 
part and the^chool shall immediately 
implement the mutually accepted 
elements of the IEP; 

(3) To accept a modified IEP that has 
been mutually agreed upon with the 

* School Supervisor Coordinator following 
the meeting described in subsection (a) 
of this section; or 

(4) To postpone a decision on thr IEP 
until the completion of an indepenaent 
evaluation; and 

(5) T6 obtain an independent 
evaluation of their child. | 

(d) this meeting may be the first and 
only full meeting of the IEP committee. 
The meeting must include a thorough 
discussion of the results of the child's 
individual evaluation, the child's 
proposed IEP and the child s proposed 
educational placement. The school 



supervisor should take whatever action 
is necessary to insure that the parents 
understand the proposed IEP and the 
proposed educational placement before 
requesting consent for placement. At the 
close of the meeting, each member of the 
committee shall sign the completed IEP 
to signify their participation and 
agreement with the educational plan. 

f31k.3t Parent participation. 

(a) Each school shall take steps to 
insure that one or both of the parents of 
the handicapped child are present at 
each meeting or are afforded the 
opportunity to participate, including: 

(1) Notifying parents of the meeting 
early enough to insure that they will 
have an opportunity to attend; and 

(2) Scheduling. the meeting at a 
mutually agreed on time and place. 

(b) The notice under paragraph (a)(1) 
of this section must indicate the 
purpose, time, and location of the 
meeting, and who will be in attendance. 

» « (c) If neither parent can attend, the 
school shall use other methods to insure 7 
parent participation, including / 
individual or conference telephone calls. 

(d) A meeting may be conducted 
without a parent in attendance if the 
school is unable to convince the parents 
that they should attend. In this case the 
school must have a record of its 
attempts to arrange a mutually agreed 
on time and place such as: 

(1) Detailed records of telephone calls 
made or attempted and the results of 
those calls; 

(2) Copies of correspondence sent to 
the parents and any responses received; 
and 

(3) Detailed records of visits made to 
the parent's home or place of 
employment and the results of those 
visits. ' 

(e) The school shall take whatever 
action is necessary to insure that the 
parent understands the proceedings at a 
meeting, including arranging for an 
interpreter for parents who are deaf or 
whose native language is other than 
English. 

(f) The school shall give the parent a 
copy of the individualized education 
program.* 

§ 3ik.37 IEP Impttmtntatton and 
plactmant 

(a) For newly identified children, the 
IEP must be implemented and 
educational placement must be made,: 

(1) Within thirty days after the written 
parental approval of the placement has 
been received; or 

(2) If the due process hearing 
procedure has been activated, within 
thirty days after a final written decision 
has been issued by a hearing officer, the 



Director or a court of competent 
jurisdiction. 

(b) If the school cannot, within thirty 
days, provide any or all of the services 
called for in the IEP the School 
Supervisor must consult the Agency 
Sueprintendent of Education on 
alternate means of providing the 
services to fully implement the IEP. The 
Agency Superintendent of Education 
must make provision for the service 
within fourteen days of the consultation. 

(c) For children currently receiving 
services under an IEP consistent with 
the requirements of this part, the IEP 
must be reviewed and revised as 
appropriate so as to be In effect prior to 
the first day of school of the next full 
term. 

$ 3lk.3S ~IEP revision, review of 
placement 

(a) Consistent with the requirements . 
of § 31k.37, the IEP must be reviewed - 
and updated annually. The review and 
revision of the IEP must be completed no 
later than the first day, of school of the 
next full term, and revaluation must be 
scheduled accordingly. Whenever 
possible, the review shall be scheduled 
near the time that there may be a 
change in the personnel providing the 
major services to the child under the 
IEP, as when the child is to move from 
one grade or school to another. The 
review shall be conducted as follows: 

(1) The School Supervisor, the parents, 
and the person(s) providing the major 
services to the child under the IEP shall 
meet and make a careful review of the 
child's progress based upon the progress 
reports submitted by the school during 
the grading period, and the observations 
of those working with the child. < 

(2) The School Supervisor shall invite 
(in writing) the child's parents and, 
where appropriate, the child, to attend 
and participate in the review meeting. 
The School Supervisor or the parents 
may, at their discretion, invite other 
person(s) who have worked with, are 
working with, or will be working with 
the child to attend the review meeting. 

(3) The participants in the review 
meeting shall determine: 

(i) Whether the child has achieved the 
goals set forth in the IEP; 

(ii) Whether the child has met the 
criteria which indicate readiness to 
enter a less restrictive program: 

(iii) Whether the program the child is 
in should be specifically modified to 
make it more suitable to the child's 
needs: and 

(iv) Whether it is desirable to refer the 
child for an individaul re-evaluation 

(4) The participants in the review 
meeting shall review the current IEP and 
revise it as appropriate in accordance 
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with 1 3ik.tt of this pari If a re- 
evaluation of the child it scheduled in 
accordance with I Slk.39 of this part 
the revision of the new IEP shall be 
deferred until completion of the re- 
evaluation* If the parent is unable to 
attend the review meeting, the school 
shall provide the parent with copies of 
ail relevant documents within five days 
after the review meeting has been 
completed. 

(5) During the annual review, the 
description of current educational 
performance in the DSP must be updated 
gnd the overall educational needs, long- 
term educational goals and related 
services modifications made. Schools 
are required to rewrite sections of the, 
IEP only to the extent necessary to 
update or modify the plan* 

§31Jc3* Re-evaluation. 

The Agency shall provide a full 
individual revaluation of a child when 
such re-evaluation is recommended by a 
^parent, teacher or by the Special 
"Education Coordinator. Parental 
approval is not required for the conduct 
of a re-evaluation if the chilo has bran 
initially placed and his/her 
individualized education program has 
been reviewed following the 
requirements of this part. Notice of the 
conduct of the re-evaluation must be 
provided to the parent prior to the re- 
evaluation. A written summary of the re- 
evaluation must be provided to the 
parents within Five days of the 
scheduled review meeting, if re- 
evaluation and annual review of the IEP 
coincide. 

§31.k40 Exttodod acfcooJ year aetvtet*. 

(a) The individualized education 
program may provide for continuous 
instruction (uninterrupted by the regular 
summer recess) whenever? 

(1) Continuous instruction is likely to 
be necessary in order to sustain with 
Qnly minor regression current important 
educational skills and information 
retention: 

(2) .The child lives in a residentirl 
facility or institution. 

(b) The extension of an IEP for a tan 
to twelve month instructional program 
shall not result in a more restrictive 
change in placement on the continuum 
of alternative placements nor shall it 
constitute a basis for any deviation from 
any other educational placement 
requirement of § 31k J5 of this part 
However, the increased isolation of 
handicapped children which could result 
from the operation of an instructional 
program for handicapped children 
during a period of time when non- 
hancUcapped children are not attending 



school would not violate any 
requirements of this part 

§3lk.41 Outcome foak. 

IEP's for children over the age of 
twelve years shall contain, as 
appropriate, either a description of 
regular and/or apecial education 
instructional services leading to the 
attainment of a. regular high school 
diploma before the age of twenty-two or 
a program of/regular or special 
vocational education leading to 
participation in a work-experience (or 
sheltered' employment) program and the 
attainment of an appropriate level of 
vocational proficiency to permit, 
wherever possible, the child's entry into 
competitive employment upon or before 
reaching the age of twenty-two. 

f 31M2 Related service*. 

The school must provide each 
handicapped child whatever 
developmental, corrective and other 
supportive services are required to 
assist the child to benefit from special 
education. 

§31M3 Hotvcedemte and 
extracurricular eervteee, 

(a) Non-academic and extracurricular 
services and activities must be offered 
in a way which allows equal 
opportunity for handicapped children to 
participate in services and activities. 

(b) Non-Academic and extracurricular 
services, meals and recess periods must 
be provided in the most integrated 
setting appropriate to the deeds of the 
child. 

§ 31k,44 Pt)ys*caJ education and atWettee. 

(a) Handicapped children must be 
provided an equal opportunity for 
participation in physical education 
courses and inter* scholastic, club or 
intramural athletics sponsored by the 
school. v , 

(b) Physical education services must 
be provided to handicapped children in 
the regular physical education program 
and may not be different from those 
provided other children, unless: 

\\) The child is enrolled full time in a 
separate facility or needs specially 
designed physical education; and. 

(2) A separate physical education 
setting is the least restrictive 
environment. 

I31M5 Discipline. 

A handicapped child may not be 
expelled or suspended from school or 
otherwise subjected to disciplinary 
treatment if the behavior for which 
action is being taken is related to the 
child's disability. Where a handicapped 
.child is so disruptive in the regular 
classroom or other alternative setting 



that the education of other children is 
impaired, the needs of the child cannot 
be met in that environment. 
Accordingly, continued placement 
would not be the least restrictive 
environment appropriate to the needs of 
the child and a review of the child's IEP 
and placement described in f 3lk\38 of 
this part must be undertaken. 

f 31M4 Geographic acceeslbHIty, 

Consistent with the requirements of 
the IEP, the educational placement oft 
child must be as close to the chlld'a 
home as possible. The placement of a 
handicapped child in an off-reservation 
boarding school operated by the Bureau 
shall not be regarded aa inconsistent 
with this requirement to the extent that 
similarly situated non-handicapped 
students are also placed. 

I31M7 Architectural barriers and 
prooam acceealWItty. . 

(a) Facilities used by schools, directly, 
or through contractual arrangement, 
must be accessible to and usable by 
handicapped children. The accessibility 
standards of the American National 
Standards Institute (ANSI A117.1-1901 
\R 1971)) shall be adhered to wherever 
possible. Small schools located in 
isolated locations may make application 
to the Director fox a waivering of any 
standard based on a showing of 
administrative Impossibility. In no event 
may architectural barriers prevent a 
handicapped child from bsing educated 
in the least restrictive educational 
environment « defined in § 3lk.34 of 
this part 

(b) Program accessibility (/.*,, where 
each program or activity, when viewed 
in its entirety, is readily accessible to 
handicapped children) must be ensured 
in all existing facilities. 

(c) Program accessibility may be 
accomplished through the following 
methods: 

(1) Redesign of equipment; 

(2) Reassignment of classes or other 
services to accessible building; 

(3) Assignment of aides to children; 

(4) Home visits; 

(5) Alteration of existing facilities: or 
(0) Other methods. 

(d) The method for accomplishing 
program accessibility which offers 
programs and activities to children in 
the most integrated setting appropriate 
must be selected. 

|31k.4t Handicapped children in privttt 
schools placed or referred by agencies. 

Requirements of this part apply to 
handicapped children who are or have 
been placed in or referred to a private 
school or facility by an Agency as a 
means of providing special education 
and related services. 
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(a) Each Agsncy shall insure that a 
handicapped child who is placed in or 
referred to a private school or facility: 

(1) Is provided special education and 
related services in conformance with an 
individualized education program which 
Meets the requirements junder i 31k.30- 
} 3lJc38 of Subpart C at no cost to the 
parents; and " 

(2) At a school or facility which meets 
the standards that apply to Agencies 
(including. the requirements in this part). 

(b) In* implementing the requirements 
of this part the Agency shall: 

(1) Monitor compliance through 
procedures such as written reports* on- 
site visits, and parent questionnaires; 

(2) Disseminate copies of applicable 
standards to each private school and 
facility to which tin Agency has referred 
or placed a handicapped child; 

(3) Provide an opportunity for those 
private schools and facilities to 
participate in the* development and 
revision of BIA standards which apply 
to them: and 

(c) Assure that handicapped children 
have all of the rights of a non- 
handicapped child .^**»*~ 

§31M» HandteajpedcWWcen In private 
schools placet* by parents. 

[ft) If a handicapped child has 
available a free appropriate public 
.education and the parents choose to 
j>lai:e the child in a private school or 
facility, the Agency is not required by 
this part to pay for the child's education 
at the private school or facility. 

(b) Disagreements between a parent 
and a public agency regarding the 
availability of a program appropriate for 
the child* and the question of financial 
responsibility, are subject to the due 
process procedures under | 31k.57- 
| 31k.63 of Subpart D. 

Subpart D— Procedural Safeguards 

N31tc51 FuD and effective notice. 

(a) Full and effective notice is written 
notice which: 

(1) Contains a full-explanation of all 
the procedural safeguards available to 
the parents including confidentiality 
requirements; 

(2) Describes the proposed (or 
refused) action, explains the reasons for 
such action and describes any options 
which were considered and reacted: 

(3) Describes each evaluation 
procedure, test record or report used as 
a basis for the action and any other 
relevant factors: 

(4) Identifies the employee or 
employees of the school who may be 
contacted; * 

(5) Is wvUen in language 
understandable to the general public 



and provided in the native language of 
the parent (oral and/or written) or o)her 
mode of communication used by the 
partnt(s) unless dearly not feasible: and 

(6) Is also communicated orally 
(where necessary) in tne primary 
language or other mode of 
communication so tft*t the parent 
understands the content of the. notice. 

(b) If an interpreter is used as part of 
the procedure for providing fulTand 
effective notice, the school must 
maintain a written re cord. to the effect 
that the parent understood the matters 
presented, signed by the interpreter. 

$31k.S2 Parental consent 

(a) Parental consent must be obtained 
before personally identificable 
information is: 

(1) Disclosed to anyone other than 
officials of participating agencies 
collecting or using the information under 
this part; 

(2) Used for any purpose other than 
meeting a requirement under this part: 
or 

(3) 'Used for purposes other than those 
previously specified to the parent (in the 
native language if necessary). 

Handicapped children ahaffhave the 

right to: 

(a) Non-Discrimination on the basis of 
handicap; 

(b) A free appropriate public 
education; 

(c) An Independent educational 
evaluation as provided in this part and 
careful consideration of the results of an 
Independent evaluation with respect to 
the provision of a free appropriate 
education; 

(d) Be accompanied and represented 
by persons of his/her choice at any 
meeting or conferenc£ required or 
permitted by this part 

ijaf Inspection and review of all 
relevant records with respect to the 
identification, evaluation and placement 
of the child and the provisions of a free 
appropriate education; 
** (f) A hearing on any action for which 
notice is required with opportunity for 
direct participation, representation by * 
counsel, and other procedural rights: 

(g) Complain to the Agency 
Superintendent for Education, or the 
Area Education Program Administrator 
as appropriate, and to the Director 
relating to identification, evaluation or 
placement or to the provision of a free, 
appropriate education: 

(h) A surrogate parent assigned by the 
school where appropriate; 

(i) A copy of the full written 
explanation and findings of the 
individual evaluation as soon as it is 



completed together with a full oral 
explanation (effectively communicated) 
of both the findings and the 
recommendations: 

(]) A personal consultation with a 
member of the multi-disciplinary team; 

(tc) Full and effective notice of 
proposed actions as provided in this 
part; 

(1) Parental approval or disapproval as 
provided in this part and 

(in) Information concerning any free 
or low-cost legal and other relevant 
services available if a hearing is 
initiated or upon request. 

1 31*04 Aceesertghte. 

(a) Each school and Agency must 
permit parents to Inspect and review 
any records directly relating to their 
children which are collected and 
'maintained by them or by a party acting 
for the school « 

(b) A parental request to inspect and 
review records must be complied with 
without unnecessary delay and before 
any meeting regarding an individualized 
education program or hearing relating to 
the identification, evaluation, or 
placement of the child, and in no case 
more than fourteen days after the 
request has been made. The right to 
inspect and review educational records 
under this section includes; 

(1) The right to a response to 
reasonable requeata for explanations 
and interpretations of the records; 

(2) The right to request that copies of 
the records containing the information 
be provided at no cost to the parents: 

(3) The right to have a representative 
of the parent (authorized in* writing) 
inspect and review the records. 

• (c) The parent shall be presumed to 
have authority to inspect and review, 
records relating to his or her child 
unless the school has been advised that 
the parent does not have to authority 
under applicable tribal or state law 
governing such matters as guardianship, 
separation, and divorce. 

(d) A record of parties obtaining 
access to education records (except 
access by parents and authorized 
employees of the school) must be kept 
and must include the name of the party, 
the date access took place, and the 
purpose of the authorized use. 

(e) If any education record includes 
information on more than one child, the 
parents of those children shall have the 
right to inspect and review only the 
information relating to their child or to 
be informed of that specific information. 

(f) Parents, upon request, shall be 
provided a list of the types and locations 
of education records collected, 
maintained or used by the school or 
Agency. 
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(g) A parent who believes that * 
Information in the tdu cation records ii 
inaccurate or misleading or violates the 
privacy or. other rights of the child, may 
request that the information be 
amended. The school or Agency must 
decide whether to amend the 
information as requested within 
fourteen days of receipt of request If the 
school or Agency decides to refuse to 
amend the information, it must inform 
the parent of the refusal and advise the 
parent of the right to a hearing under 45 
CFR 99.22.* r 

}31IUI CofrtktantJaftty of Information. 

(a) The confidentiality of personally 
identifiable information must be 
protected at collection, storage, 
disclosure* and destruction stages. 

(b) One person designated by the 
school must assume responsibility for 
insuring the confidentiality of any 
personally identifiable information. 

(c) All persons collecting or using 
personally identifiable information must 
receive training or instruction regarding 
the policies and procedures set forth in 
this subpart 

(d) Schools must maintain, for public 
insertion, a current listing of the names 
and positions of the employees who may 
have access to personally identifiable 
information. 

(e) Schools must inform parents when 
personally identifiable information 
collected, maintained, or used under this 
part is no longer needed to provide 
educational services to the child. The 
information must be destroyed at the 
request of the parents. However, a 
permanent record of a student's name, 
address, phone number, grades, 
attendance record, classes attended 
grade level completed, and year 
completed may be maintained without 
time limitation. 

§ 31k.se Surrogate partnte. 

(a) Whenever a school after 
documented, repeated and reasonable 
efforts is unable to Identify and locate a. 

' parent of a handicapped child, or of a 
child suspected of being a handicapped 
child, or whenever a child is a ward of a 
court, the School Supervisor must 
appoint an individual to act as a 

' surrogate parent after consultation with 
tribal representatives. 

(b) The surrogate parent shall 
represent the child in all matters relating 
to the identification, individual 
evaluation and educational placement of 
the child and the provision of a free 
appropriate public education. 

(c) The person appointed as a 
surrogate parent shall: 

(1) Have no interest that conflicts with 
the interests of the child and shall not be 



a present or past employee of the school 
-involved in the education or care of the 
child or a present employee of the 
Bureau of Indian Affairs; 

(2) Have knowledge and skills that 
insure adequate representation of the 
child; and 

(3) Wherever possible, be a member 
of the child's extended family, or if that 
is not possible, a member of the same 
tribe as the child. 

(d) Surrogate parents may not be 
appointed for the sole purpose of 
reprcsentingparents at the IHP 
conference. 

(e) Payment of fees for service as a 
surrogate parent does not in and of 
itself, render a person an employee. 

|S1)l57 ConcMattoa 

The school must make all reasonable 
efforts consistent with its obligations 
under this part to resolve informally any 
ongoing disputes between the parent 
and the school. > 

|3nc5« initiation of hearings, 

(a) If the parent disagrees with any 
action taken by a school for which full 
and effective notice to parents is 
required by this part a-hearing may be 
initiated by the parent of a handicapped 
child or <\ child sdspected of being a 
handicapped child, by sending a written 

* request for hearing to the Agency School 
Superintendent. The Agency School 
Superintendent must acknowledge 
receipt of the written request within 
three days of actual receipt. 

(b) Hearings may be initiated by a 
school by providing full and effective 
notice to parents in any instance where, 
after reasonable efforts at conciliation, a 
parent either fails to provide written 
approval of a proposed action, or 
provides a formal disapproval. 

(c) Whenever a hearing is initiated, 
full and effective notice of the initiation 
of the hearing must be provided by the 
hearing officer to all persons concerned. 

(d) The written notice of hearing shall 
include: 

(1) A statement of the date. time, 
place and nature of the hearing; 

(2) A statement of the legal authority 
and jurisdiction under which the hearing 
is to be held: 

(3) A reference to the particular 
sections of the statutes or regulations 
involved; and 

(4) A short and plain statement of 
matters asserted. 

|3lk.5S Hearing officer*. 

(a) A proposed hearing officer must be 
selected by" the Agency Superintendent 
for Education within one day of receipt 
of a request for a hearing, from a list 



established and maintained by the 
Agency. 

(b) After selecting a proposed hearing 
officer, the Agency Superintendent for 
Education must within three days, give 
the parent(s) and the school full and 
effective notice of the name of the 
proposed hearing officer. 

(c) The parent and school, each upon 
notice of the proposed hearing officer, 
may request that the Agency /Area 
determine that the person so proposed is 
not isnpartial and may exercise one 
automatic disqualification during the 
appointment process. The Director shall 
jfesolve all challenges for cause (i.e., 
partiality). 

(d) If the proposed hearing officer is 
automatically disqualified or found to be 
not impartial by the Director, the 
Agency Superintendent for Education 
must within three days designate 
another person from the relevant lists. 

(e) Final appointment of a hearing 
officer occurs whenever a proposed 
hearing officer is selected by the Agency 
Superintendent for Education and the 
parent or the School fails to notify the 
Agency Superintendent for Education of 
a decision to challenge the impartiality 
of the proposed hearing officer or of e 
decision to automatically disqualify the 
proposed hearing officer (available only 
once for each party), or when the 
Director determines that no doubt exists 
as to the impartiality of a proposed 
hearing officer. 

$31k.60 Impartial hearing officer. 

(a) A hearing may not be conducted: 

(1) By a person who is an employee of 
a school, or of the B1A, who is involved 
in the education or care of the child, or 

(2) By any person having a personal or 
professional interest which would 
conflict with his or her objectivity in the 
hearing. 

(b) A person who otherwise qualifies 
to conduct a hearing under paragraph 
(a) df this section is not an employee of 
the Agency solely because he or she is 
paid by the Agency to serve as a hearing 
officer. 

§3lk.S1 Hearing rights. 

(a) Any party to a hearing has the 
right to: 

(1) Be accompanied and advised by 
counsel and by individuals with special 

- knowledge or training with respect to 
the problems of handicapped children; 

(2) Present evidence and confront, 
cross-examine, and compel the 
attendance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the hearing that has not 
been disclosed to that party at least five 
days before the hearing: 
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(4) Obtain ■ written or electronic 
verbatim record of the hairing 

(5) Obtain written findings of fact and 
decisions. 

(b) Pawti involved in hearings must 
b* givan the right to: • 

(1) Hava tha child who is the subject 
of the hearinfl present; and 

(2) Open the hearing to the public 

1 31k.tt Hearing <*ecWo« Appeal 

A decision mada in a hearing 
conducted undar this subpart U final 
unless a party to the hearing appeals the 
decision undar 1 31k£4* 

§31*03 AdmlnistratWe appeal; Impartial 
review* 

(a) If the hearing Is conducted by an 
Agency, any party aggrieved by tha 
findings and decision in the hearing may 
appeal to the Director* 

(b) If there is an appeal, the Director 
shall conduct an Impartial review of the 
hearing. Tha Director or his deiginee 
conducting the review shall: 

(1) Examine the entire hearing record; 

(2) Insure that the procedures at the 
hearing were consistent with the 
requirements of due process: . . 

(3) Seek additional evidence If 
necessary. If a hearing is held to receive 
additional evidence, the rights in 

§ 31k.82 apply; 

(4) Afford the parties an opportunity 
for oral or written argument, or both, at 
the discretion of the reviewing official; 

(5) Make an independtnt decision on 
completion of the review; and 

(6) Give a copy of written findings and 
the deciaion to the parties. 

(c) The decision mada by tha 
reviewing official is final, unless a party 
brings a civil action, 

Subpart E— Personnel 

§ 3ik.*4 Appointment of Special 
Education Coordinator. 

Each Agency aha II, if the size of the 
school and the percentage of 
handicapped students justify such a 
person, employ a qualified Special 
Education Coordinator on e full-time 
basis no later than the effective date of 
this part unless the Director approves a 
written justification for a part-time 
position. If there are no schools in an 
Agency, this requirement does not 
apply. 

31lc«5 ttvservieetrsMns. 

(a) Each LEA application must 
provide assurance that ongoing 
inservlce training programs are 
available to all parsonnel who are 
engaged in the education of 
handicapped children* 

(b) Each plan must 



(1) Describe the process used In 
determining tha in-service training 
needs of personnel engaged in tha 
educe Hon of handicapped children;, 

(2) Identify tha areas in which training 
la needed (auch as, but not limited to, 
individualized education programs, non- 
discriminatory testing, least restrictive 
environment* procedural safeguards, 
and aurrogate parents); 

(3) Specify the groups requiring 
training (such as, but not limitec* to, / 
special teachers, regular teachers, , 
administrators, psychologists, speech* 
language pathologiata, sudiologiats, 
physical education teachers, 
thereapautic recreation specialists, - 
physical therapists, occupations! 
therapists, medical personnel,' parents, 
volunteers, hearing officers, and - 
surrogate pjsients]; 

(4) Describe the content and nature of 
training for tech area under paragraph 
(b)(2) of this section; 

(5) Describe how the training will be 
provided In terms of: 

(I) geographical scope; and 

(II) staff training source (such as 
college and university staft etete end 
local educational Agency personnel and 
non-Agency personnel); 

(6) Specify: 

(!) The funding sources to be used; 
(ii) The time frame for providing it; 
and 

(7) Specify procedures for effective 
evaluation of the extent to which 
program objectives are met. 

f31k.SS QtuUflcatJone of staff. 

Job qualifications requirements ehalt 
be in conformance with 1 31g.4 of the 
BIA Education Personnel Regulations. 

Subpart F— School Administration . 

§31k.70 Assurance of compliance: 

in connection with each annual 
appllcetion for assistance undar the 
part, each school must sign a written 
essurance that the pre-achool 
elementary end secondery program 
operated by the achool la currently in 
compliance and will, in the future, be 
operated incompliance with this part 
and any other eppliceble Federal law? 

1 31X71 Setfe valuation. 

Each Agency must complete a 
comprehensive self-eveluetion on or 
before the first anniversary of the 
effective date of this part In order to 
* carry out auch a comprehensive aelf- 
evaluatlon. each Agency muat with the 
direct involvement of Interested persons 
and organizations, including 
handicapped persons or organizations 
representing handicapped persons: 

(a) Evaluate the current policies and 
practices and the effects thereof on 



handicapped persons of the Agency and 
the schools located thereunder; 

(b) Modify any policies and pjacilcea 
that art unlawful under this part or 
under/Other eppliceble Federal 
regulations; 

(c) Take appropriate remediel etepe to 
eliminete the effects of any 
/discrimination that resulted from past 
adherence to these policies and 
practices; and * 

fd) Maintain on file for three years 
following the completion of the self* 
eveluetion, availeble for public 
inspection, a list of interested persons 
consulted, a deacription of areas 
examined and any problems identified, 
end a description of eny modifications 
made end any remedial steps taken. 

|31lc72 Co*T*araMetyof fediWee, 

Fadlltiee which are Identifiable ea 
being for handicapped children and the 
services end activities provided therein, - 
must meet the same standards and level 
of quality ae do facilities, services and 
activities provided to non-handicapped 
children. 

§31103 NorH«acriiDinaUon in 
•OmWstration of school 

(a) No Bureeu of Indian Affairs 
operated, and/or funded school shall 
deny admission to eny quelifled 
handicapped child on the basis of 
handicap. 

(b) Each achool must provide to each 
handicapped child enrolled therein 
whatever educationel support services 
(Including tutoring, access to 
instructional equipment auxillery elds) 
era necessary to permit the child to fully « 
benefit from the program of spedel 
education and wlated eervicea. 

Subpart Q — ReapoosJWUtiea of the 
Division 

|31k-74 Tne Division. 

The Division of Exceptional Education 
ahall provide staff ssslatance'to tha 
Director of the Office of Indian 
Education Programs to insure that 
schools, Agencies, and Aress conform 
with tha requirements of this part Tha 
Division ahall prepare and submit the 
annual program plan required by the 
Education of tha Handicapped Act The 
Division shall be under the supervision, 
of a Division Chief who reports to the % 
Director. The Director is responsible for 
educational programs for handicapped 
children end has tha overall 
reaponslblllty for Insuring that every 
handicapped Indian child to whom this 
part applies is provided a free, 
appropriate public education and, that 
all requirements of thla part are fully 
complied with by schools. Agencies, and 
Areas. 
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§ 3lfc*7f Mentesetnf* 

(a) The Division of Exceptional 
Education ahull regularly monitor and 
evaluate the compliance of schools, 
Agencies, Areas and other affected 
public and non-public agencies with the 
requirements of this part consistent with 
written procedures for conducting this . 
monitoring (including apeciflc timelines) 
which include: 

(1) Collecting data and reports; 

(2) Conducting on-sita visits; 

(3) Reviewing Federal fund utilization: 

(4) Comparing (by sampling) IEP 
programs; and 

(5) Case-by-case review of tha 
continued need for residential 
placement. 

(b) Schools Agencies, Areas, non- 
public school programs and other 
affected Agencies shall keep such 
records and submit to the responsible 
Division official (ordesigneeJ/Urnery, 
complete and accurate compliance 
reports at such times, and in such form 
and containing such information as is 
determined to be necessary to enable 
the Division to ascertain compliance 
with the requirements of this partwith 
due consideration given to the * 
difficulties of collecting information 
from individual files and records and the 
need for advance notice. 

(c) Schools, Agencies, Areas, non- 
public school programs and other 
affected agencies must penrit access by 
the staff of the Division of Exceptional 
Education to its books* records, 
accounts, and other sources of 
information, and its facilities as may be 
pertlnenMo ascertain "compliance. 

(d) i The Division of Exceptional 
Education may conduct inquiries and 
hearings on behalf of an individual child 
or group of children, regarding failure to 
comply with any provisions of this part 

(e) The Division of Exceptional 
Education shall closely monitor the- 
Implementation of the procedural 
safeguard requirements of Subpart D of 
this part. 

§3lk.7t Cojnpleint procedures, 

(a) The Director shall receive, review, 
and resolve complaints and act on any 
allegations of substance on actiona 
taken by a school or Agency that are 
contrary to tha requirements of this part. 

(b) in carrying out the requirements of 
paragraph (a) of this section the Division 
(on the behalf of the Director) will assist 
Agencies to achieve compliance 
through: 

(1) Technical Assistance; 

(2) Negotiation: and/ or • 

(3) Third Party mediation. 

(c) Failure to comply with the 
requirements of this part (after 
appropriate action as described in 



paragraph (b) of this section) shall result 
in sanctions under existing B1A 
procedures including the withholding of 
Part B funds until the Agency achieves 
complinace with the requirement of this 
part \ 

|3tlc77 Us* of available fund*. 

The Director shall insure, as a 
condition for receipt of any Education 
for the Handicapped Act funds, that 
schools. Agencies, Areas, and the 
Division fully utilize all funds 
specifically appropriated for the special 
education program of the Bureau and all 
funds to which sc h ools become entitled 
pursuant to 25 CFR 31k.l2-13 because of 
the enrollment of handicapped children 
exclusively for the identification and 
evaluation, of, and the provision of a 
free, appropriate puoUc education to 
handicapped Indian children* 

|31lc7l Chftdren for Whom the division of 
Social Sendees has accepted financial 
reepoflelblttty. \ 

(a) After the effective date of this part 
the Director is vested with full 
responsibility for the provision of a free, 
appropriate public education to all 
handicapped Indian children in the care 
of the Division of Social Services who 
reside In any public or private facility. 

(b) After the effective ctate of this part, 
no handicapped Indian cKild in the care 
of the Division of Social Services may 
be placed in or referred to any public or 
private residential facility, the education 
component of which has not been 
approved by the Division of Exceptional 
Education. 

(c) The Director shall insure that no 
later than one year from the effective 
date of this part, every handicapped 
child currently the responsibility of the 
Division of Social Services in a public or 
private residential facility has been 
evaluated and provided an IEP in full 
conformance with the requirements of 
this part The need of tfie children for 
continued residentially-based education 
services will be carefully assessed 
during this process. 

(d) Nothing in this part relieves an 
insurer or similar third party from an 
otherwise valid obligation to provide or 
pay for services provided to a' 
handicapped child. 

|31lc7S Cooperative acfsementa, 

(a) The Director* or designee, is 
authorized to enter into cooperative 
agreements with state and local 
education agencies for the provision of 
special education and related services 
to handicapped children enrolled in 
schools, operated and/or funded by the 
Bureau 



(bj The Director may not enter into 
any cooperative agreement for the . 
provision of special education and 
related services with state or local 
education agencies which, with respect 
to any aspect of the cooperative special 
education program, discriminates or has 
the effect of discriminating, against any 
child on the basis of race, national , 
origin, tribal affiliation, religion, sex, 
handicap or eligibility for services 
provided by the Bureau. 

(c) The Director is responsible for 
enauring that every Indian handicapped 
child participating in a cooperative 
special education program is provided a 
tree/ appropriate public education in the 
least restrictive environment consistent 
with the procedural safeguards required 
by 1 311c31. 

§31M0 Vocational education 
coordinator. 

The Director shall within sixty (60) 
days from the effective date of this part 
designate a part-time or full-time 
employee of the Division of Exceptional 
Education who shall be responsible for 
the development of a mode l program of 
Junior' high school and high schoot"*"***^ 
vocational education services to h 
handicapped Indian children enrolled in 
schools to which this part applies* 

I31M1 •uresu of todan Affairs Advisory 
Committee for Exceptional Children, 

'* ,(a) The BIA Advisory Committee for 
Exceptional Children has been 
chartered under and is subject to the 
provisions of the Federal Advisory 

^Cwbmittee Act Pub. L. 92-463. The 
* membership of the BIA Advisory 
Committee for Exceptional Children 
must be composed of persons involved 
In or concerned with the education of 
handicapped children. The membership 
must include at least one person 
representative of each of the following 
groups: * 

- (1) Handicapped individuals. 

(2) Teacher* of handicapped children. 

(3j Parents of handicapped children. 

(4) State and local educational 
officials. * 

| (5) Special education program 
administrator*, 
(b) The advisory committee shall: 

(1) Advise the Director of unmet 

^ educational needs of Indian children: 

(2) Comment publicly on the annual 
program plan and rules or regulations 
proposed for issuance by the Director 
regarding the education of handicapped 
children and the procedures for 
distribution of funds finder this part; and 

(3) Assist the Director in developing 
and reporting such information and 
evaluation. 
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' (c) The advisory committee shell maet 
•t often as nectsssry to conduct Its 
business. 

(d) By July 1 of aach yaar. tha adviaory 
committal shall 'submit an annua) report 
of panel activitiee and suggestions to tha 
Director and tha Assistant Secretary— 
Indian Affairs. This report must be made 
available to the*publlc, 

(e) Official minutes must be kept oa • . ■ v 
ail panel meetings and ahali be made 

' available to tha public on request - 

(f) All advisory committee meetings ^ 
sod agenda item must be publicly 
announced prior to the meeting, and 

ntetmgs most be open to the public. < - 

(«J Interpreters and other necewary 
services must be provided at committee 
meetings for committee members or 

participants. 

(h) Tha advisory panel shall serve 
wi thout compensation but will be 
reimbursed for reasonable and 
necessary expenses for attending 
meetings and performing duties. 

|31Ut further su H ttose anal aSractfree. 

The Director shall from time to time 
issue guidelines) and directives to further 
define, clarifyr interpret and explain the 
requirements dc* this part 

Acting Deputy AmhUmt SecTttary—hftim 
Affair* 

(r*o#cn ww ntdMM»fcuH 
sajLia cooe «is at m 
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Regulations Under 
Federal Impact Aid Program 



43 Fed. Reg. 19757 '(May*, 1978)* 



*With the organization of the new U.S. Departmept of Education, all 
regulations concerning education, have been recodified. These regulations 
now. appear at 34 C.F.R. 222. 
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(4110 02) 

- TitU A5— Public Wtl'ai* 

CHAPTER l-OFFICE OF EDUCATION,' 
DEPARTMENT OF HEALTH, EDUCA- 
TION, ANO WELFARE 

PART 115— SCHOOL ASSISTANCE IN 
FEDERALLY AFFECTED AREAS • 

- - * j 

Final Regulation 

AGEfoCY: Office of Education. Pe* 
-^partmert of Health, Education.' and 
Welfare. 

ACTION final S'T-uHhcn. 

SIT^MAUY: This document vts UalU 
the requirements govt i mpK tf*c 
1 award!?*.; of Federal assistance to 
* school di-ora ts related to certain tvpes 
of chlldn n receiving free public edn»-a- 
.tlcn In anas afheted by Federal aeitv- 
Itics. Tl.i y are botni: promulgated to 
• bring cunt'iu mjulatloas Into confui- 
manre with the amendment lo Pju. L. 
fcl-874 made by-Pub. L. 93-3&0. The 
effect of the refutation Is to pi ovule 
entitlements for handicapped children* 
residing on Indian lands or who.»c par- 
ents are m the uniiormed services and 
for educationally deprived children 
who live In and/or it hose paren s are 
employed on federally nssUled low- 
rent puhMc housing property. " 

EFFECTIVE DATE: Pursuant to-sec- 
tlon 431(d) of the G' -oral EJutatloh 
Provisions Act. as amendcl (20 U S.C. 
1232vd)\ this regulation has been 
transmitted to the fongre;;s concur- 
rently"* lib the publication In the F«>- 
krai. Rh.im[*r That section provides 
that regulations subject- there to .shall 
become efhv live on the fony fifth clay 
following the date of su< % \ JrarLsrrris- 
slon, subject to flie pro, talons therein 
concerning Congressional' action and 
adjournment 

FOU HJKVHt.U INVOttMAi Ton 
CONTACT: * ' 

William I, Slormor. Dlw-lon of 
Sc'iool A Istancc'ln Fedcrr.ih *\f 
freted Ar» as: telephone 'JO I 245- 
3427.' 

SUPPLLMKN T AH Y^ffsPOttMA HON: 
Background 

Section 305<aKl> of the Filtration 
Amcndim nh> of 1974 re . ised .»ec» on 3 
of Pub. l\. 81 874. which coves Ihe 
computation of entitlements ba<sed on 
numbers ol federally ioni.ee led chil- 
dren and set lion 3o5(.iM2> rev ..-id jcc 
tion 5. wh . .i covers the ullotanon of 
payments authorized under Pub. L. 
81-874. thr Impact Aid PmKrai i. 

Secllon 3<<Ik;:kC) of ihe Acl pio- 
vldcs for increased assist a nee for 
handicapped children who icude on 
Indian Unci* *t who ha'.e a parent In 
the uniformed. st i vices. The (emulation 



1 RULES AND RADIATIONS 

e\plahw the method of computing en- 
UiU-iuimUs for these children and es- 
tablishes etyt In lequhemi nis for 
using these funds Section 5teX3) of 
th» Aet ptovkles that funds may be 
paid lo an applicant wncy for t-peci.il 
pnv.tams f.>r educationally d prived 
children, these fund* nre paid on th*» 
basis of tt ( number "f rhiidnn who 
reside- In and 'or with a parent em- 
ployed on eligible low renl ho vising 
pi< perty. The: * tvo entitlements re* 
lallng to h^ndkar^'d chlldn u and 
childn*n a.s. oelah d with low- rent 
hou..h g are treated, respectively, In 
Subpart I!, formerly publisher* as 
§110:1. and { .v Subpart I, formerly 
pi.bh.died .v. b l!:>.2 ( > in the i i^tiit* of 
propoM d rulemal. u^;. 

I . VAJ(>H A'J NOMF.N r^ TO rilK 
lil lOLAfbON 

V 

A. Xuhpait U V .n/hsnppo' Chil- 
dren and . Chibh'u U'nVi Sycci/a' 
"Lcarnuwiwabilitu 

Subp.vi\ II .sets f(?ilh piovishms aj- ( 
fecunK 'the detcnr.il fallous. Inr In- 
ciea.>ed enlttlemeMs uiuU^r secllon 
3<dH2ftC) ihe Art and fhe use of 
funds allntr.itablc.lo the'se pa>menls. 
Cerlalo terms such as ' rfand.eapped 
cjilldjM'n" and c^ildrj n vslth specific 
iearniJK y dlsibililU\s '* are defined in 
§115,70(0. These' arc *lhr fV fi-iltions 
used inythe Education of "hie Uanill* 
capped Ait. 'Llieibllity requirements 
for countlnpr children for these pur-^ 
poses aie^jy*^ Ihe^c V:hild:en must 
ihave a parent .on active duty in the 
' uniformed s*-r\ Ices or n;.sale on Indian 
lands ami. must l«* reeer.4ni», scr\lres 
suited to ihelr tuueatkinal a-id related 
needs On Jie 4 sis of Ihe slalulory re- 
quirctuenfs for Uiese. services 
;(§ 115 71<a)V 

In determining whether programs 
for eluldp'n counted under thh provi- 
sion would ii>eet U/C hiatu { oiy r'» i.iire- 
mcnl-of beiru: "sufi.cient .>i/.e. .scope, 
'and jqu nitty lo nhc imsonable promise 
. o/sub^tantlal pro^nss toward meetliw 
the special educational nod other re- 
lated needs »>f such chudien." the 
standards of the Stale m vfucli the 
local educational a«c "icy Is .situated 
. would apply 'U15.7..U)) However, 
these State standaids must conform (o 
the policies and proc eilui es estab- 
It bed under su lions 61* and 613 of 
the Education of the If.uidicipped Act 
(5 US 73tbO. Appinanls ;,iehln^ to 
count children under this piovi^'on 
art* n cpiir< d under § IIS 7Ctb) ti> 
submit en n. urauce that the >c chll- 
dn u are n ct luii 4 ! it,>pnM>nale ser- 
\icc*. and this .v.s'iiance would have 
to U e(rti* ed by the division in the 
V ate ( ducational n< y charged Willi 
ine supeiv u.Ion ( f Uie proi.»ains under 
1 jeal au >pU ♦ > I h is. in ciTtlfy.ng pro- 
pnuii.N vvhiih provide ^ i\ in s f <. chll- 
dien « Miik a 4 1| uii,l« r Ihei p ove ui Of 
Peb h. 81 U74. e ult iU.de shall apply 
ii'» own s.aivlaidi n<r 'he pieitsait s .so 



ioiiK iu tie Stale standards comply 
with the requirements ol sections 612 
and 013 of the Education of the 
Hundtcapv'd Act. 

f rliou 4l2ib) of t)ie General Provi- 
sions Act CO U S.C. 12'J5(b)) Is applica- 
ble lo Pub Li. 81 874 funds attributa- 
ble to handicapped childnn or chll- 
dn u with perlfie learning disabilities. 
Application of this provision will 
p rmlt rrnplenl local educational 
agencies lo use funds through the 
h..eal year following ihe fiscal year for 
.vhieh ihe fun* Is were appropriated. 

B. Subpart /- Entit'*c>ncnt3 Related 
to Lew Ra t Public I'vusuig. 

Subpart I sets forth n (luirements t-> 
ensure thit paynunis made under 
Pub U 81 874 based on the number of 
children rcsidlnn on or tesldtp.K with a 
, parent ( • spioyed on low-rent public 
housiriK property, aj determined under 
scclt'on 5(c), of the Act. are used for 
•special programs and projects de- 
signed to meet the .special cdueatlonul 
-needs of < dtr^atic^mill*- deprl.ed chfl- 
*dren froi.i low livonif families. 

Section 115. 8Pb) establishes the fol- 
low InK order of prioritv for the use of 
these f 'luli: 

(1) To be used for Title I. ESEA pro- 
grams and pro lex Is that would be dl- 
mini* bed or discontinued because of 
the new Tit; I alloc it ion formula 
adopted under Pub. I. &3 3u0, where 
such a dru rmmatlon is possible; or 

(,2) To provide Tltic I programs and 
projects In eligible IV ie I arca.s which 
other v ise would be unfunded; 

(3) To supplement costing Title I 
pi.otfranis: 
c w lo p»ov!'ie TIP 1 I type programs 
. for educationally derived children In 
attendance aens of. the local educa- 
tional a, "ci if y that do noi meet the cli- 
"kibihly re^uliemenls unde^r Title I, 
ESEA. 

With regard lo the fir t prlcJly. it Is 
recoKiu/.ed that It may not be possible 
""lor a sehool dl.it let to attribute the 
eibalnatiou oi reduction of a particu- 
lar pio«iam to the adoption of the 
new Title I. FbEA fori'iula. in these 
lostanees. thesii funds must be used in 
unfunded eligible attendance area.?. If 
aiiy. Only when Ihcse n«" ds ha.e been 
fully met may the funds be used to 
provide 'lltle I-lyp" programs. Fur 
th« i more. If ihere are no unfunded ell- 
eible area:, lla school district may use 
funds In accordance whh the last two 
priorities. School disHileta are encour- 
aged lo ser\e lndlklble areas In the 
eider established for Title I. ThJ use 
of Ihe.e fuiulj lo further Title I pur- 
r>t)seo Hi prescribed In the legislative 
», lory of the provisions (S. Kept. 93- 
10'J«, p. K>2 a974)>. 

In ndmit- iteiirg s»«llon 5(e). the 
Offi. e of Education u lil/.es the per- 
sonnel and organisational structure al- 
nadv pivolved In the provision of 
Ti # le I Vj i<e i.t rv ic s In nrder *.o avoid a 
chipli* .0*1 of hc'rnlnijlratlve func- 
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tlons. Applications are submlind 
through tiic State educational agency, 
according to procedures under 
5 115.U. However, it \v P be necessary 
for the applicant to obU'n cvrtlflca- 
Hon from the State Title I component 
recording the applicant's assurances 
that these furids are to be used in 
Title I or Title I -type programs In con- 
formity wltn tins regulation. Monitor- 
ing *s to be done by t v ie State cduia* 
tlor.al agency Title I mon.tortni; com- 
ponent This will avcld duplication of 
monitoring in piograiiK- whore most of 
these fundi are expected to be used. 

2. COW .Ih^TS ON 1 H> IMOFOShT) 

Interested parties were given 30 days 
In which to submit wntttn comments, 
simrfcstioi .>, or objections r yarding 
the proposed final regulation. -Iht* 
Notice of Proposed Uuh making was 
published in the Feudal Keczsthi on 
December f>. 1975.) A summary of the 
conirr.onls ind respond* ? follow:;. The 
comments are arrange J m order of the 
subparts of the finrl n d ilation to 
which they apply. For additional clar- 
lt>. reference section numbc:s are in- 
eluded !•> ihN response to (omnv nts as 
they appear In the regn". dlon followed 
by the section numbers \i brat k- ls ( ] 
as il. > atpeared in the notice of pio* 
poocd rule- »aklnK. 

A Subpart H—EntUUm-nti totaled 
Co Handicapped .Children. Comment 
One rominenler >lecla! ed that § 115 71 
(§115.281. on entitlements related to 
handicapped it.lldrcn of uniformed 
sett lecs personnel, was Inconsistent 
with recent Federal legislation oo edu- 
cation of the handicaps ed and hould 
conform to H The comment er. howev- 
er, did not specify the particulars to 
whkh he referred. 

Respon d No change has b» en made 
in thf» regulation. Lie regulation Is 
consistent with the Education of the 
Handicapped A*"., from which, the defi- 
nitions In § U5.\u t§115.281 of "handi- 
capped children" and "children with 
spru'lc learning disabilities" are 
taken. 

Comment. Two con.*n«-uiei * eh 
served that § 11571 t§ )13.28u-m1'I re 
atrkts eligibility for t bei »g com d foi 
tne purpose of an increased entitle 
ment under :ect!on 3tdk2nC) of the 
Act to handicapped children arid chil- 
dren wltn learning disabilities, l.mitlng 
ehgiltlity to those who have a paunt 
on. active duty in the ui.:fon.»ed ser- 
vices and excluding children who live 
on Indiar la^d" The commcnters re- 
ferred to section 3(d)(2XCKl) of Pub. 
L. 81-b74 with respect to those chil- 
dren for whom a doterm'.nalkn is 
made rnder section 3<a>(2> nnd stated 
that sectUn 3<dK2>'C> did not men 
Uon unlfoiTned services. They aiso 
pointed o 4 ;t that children reoldmg on 
Indian lands comprise the second of 
two groups of children and are In addi- 



tion to thou with ,t pur. nt on active 
duty in the umfumeiL services for 
whom a d» Uxunnatirn $ niaue under 
clause <2> oi 1 1 iu.* Is a). The ioin- 
ment t'M an.mu thiit the hw. on the 
surface, did not alio* a ruling that 
••ould author:/** a d! :butlon between 
koc treatment of *hi Iniidlcappcd 
ciuldren of uniform u :,orilo& person- 
n» 1 a) 1 handit.app- i chiUhen 'ning on 
Indian lands 

Response. 'I h«' r< filiation has been 
changed. Th« Inti . pretation of the 
commcnters w:us su.,li'm*l \u Chinlc 
Common So/. District v. Mithcws, 
t \\\ No. 76 1273 (IK*. 1) C. 1976). The 
regulation aUo* . wl.uol uUtrlets to be 
oompensattd ioi handieapp. d ehlldicn* 
of unifonwd senium perst :inel or fo; 
those who reside on In han lands 
under section 3nl#(2KC). 

ConrncnL One comment er remarked 
that the su*»!id..MOii of information re- 
quired In §115 7'J [ft ll.V2r><d>l :»hould 
be undrrts*k n if and when icqu'stcd 
by the Co.nmK.iuncr The section 
stater, that an applicant whrh claims 
an tncuast d mtiihment ur. Jer section 
3(dK2KC) of tin Act shall bi n quired 
to stilmit hifoMUuion the Commis- 
sioner leay diem nm \.s.tr\ to substan- 
tiate eompl.atuo woh tliis e»#ndi ion. 
Tiic comn enter .said thai tm.s Infor 
matlon may not be nerd* d from all ut> 
plicr»n o leunestiiu; an l'ie»ea..e in <uti- 
tle:nrnl. 

Respond. Tho realisation ha5 b^n 
clanfitd to r ( »eet the c«>ni«*!is oi the 
comment, r. An .i.-phcant need not 
submit ti »* lnfoim.it ion in the applica- 
tion but may be a-sl.ed to de so later to 
assure comphanc* with tho iv -oUtlon. 

Comnicif. One cornmc rt r siat^d, 
that § lib ;;J(b> (§ 115.2:hcH. m 1 1 feet. 
Imposed a StaU plan on load fduea- 
Uona) ar.»«i«eios. and (he eommeuter 
declared that the law did not require 
State upproval for r;o adminis'rativc 
action by a loud c due:.t iona! arency. 
,'jul that no Cuiu:^ oionai con.mh'ee 
h» d contemplated or di a'iu ed the 
'dea of a Slide plan for idd mder Vu'.i. 
L HI -874 

/OCApj.'ise. No • hanre h us bt en maue 
in the regulailon The r»'«u'allon pro- 
* ides for t he i.,>phCiUton of .State 
standi: ^ to tho pio h rams pi • Ideil by 
lu- al educational a::tneka In which 
the handicapped thlldun and clnldn n 
with spec'tic leaning disabilities are 
paitielpatinK Lu?Uatne- history u»di- 
eates that Congie.-s Lontemplated that 
Str.te standard; would be sufficient for 
ortifiing these pre mar is if they were 
in hue with Education of the Handi- 
capped Act requ. iciuent J. 

House Report No. 03 80f) states, on 
, page 45, with inference to the pro- 
gram* provided by local educational 
agencies for eligible thltdien. that the 
determination of ».'e. reope, and qual- 
It y slmil be basic! upon the lndhidnal 
htnte's standard, for cer..fieation of 
tluse programs, and that <a(h State 



must cutlfy the particular r^ogrRtni. 
That report further Indicates that the 
Commlsfi^rier must also icqu'io satis- 
ia< ;ory assurance that all local cduca- 
ilonal agency programs for handi- 
capped children counted under that 
p.ut are In compliance with require- 
ments no* set forth under sections 
<U2 and 613 of the Education of the 
HarM:eapped Act. 

For the purposes of Pub. L. 81-874, 
the State merely ha:; to certify confor- 
mance of the appllcai r s program with 
the policies ar.J proccd-ies KQulred 
under the Education oi tuc Haridi- 
capped Act. 

Co .immt. One eommeuter objected 
to the citation in §11^.73(b) 
f5H5.28(f>) of section 613(a) of the 
Kclura'lon of the Hant'.icappcd Act 
stating the citrdlon did aot apply to 
Pub U Bl 874 since it set forth pi oce- 
dure3 for qualifying for a grant under 
h State plan uhlcn Pub. L 81-B74 did 
\\">' require. 

tlcupuv r*A clarification has been 
made in the wording In the regulation, 
A-5 the previous response indicates, the 
1 ^ ! >ipli\o history make*; clear that 
Congrc-:! intended that programs for 
handicpped children and children 
with learning disabilities under section 
;i<dj<2KC) of tne . V u were to conform 
to pollens and prociuies required 
under the Education of the Handi- 
capped Act. 

B. Subpart I— Low-rent Housing En- 
ticement*. CoynmenL Two com- 
ir.enters hi ought up the Question of 
children eligible to Le ctainted in com- 
puting entitlements pertaining to low- 
j rut public housing, but who do not 
ui tend school In the district in which 
i hey live, or who attend p-'iool outside 
the area eligible for Title I aid. One 
coir.menter said a statement was 
needed undtfr } 115.82 [§li5.29] to the 
••ilea that "the mor^y fellows the 
child." as he said was provided by 
le I ri'KUlatlons. Th< other com- 
meiiter raid that these children were 
<exehidi d from sharing le any benefits 
fi oi- funds that their piescnce helped 
to bin. i! to the school dl.^rict. 

Iti spoMsc. No char v hx\ been made 
in the regulation. S» « ilon 3(a) of Pub. 
L Bl »74 s-j'tes that child) en. in order 
to be hi'iuded anu>ng the number for 
whe m a d^t' nuinatlon Is made fcr the 
entitlement computation, are to have 
been In avenge dally attendance at 
tin- schools <f the applicant agency 
that provided free public education for 
them. Tie: uj>t of pa> .uents made to a 
)< cal educa«ion«J agency »mdcr section 
bve) ma> include the provision of edu- 
cational Ivneflte to educUlonolly de- 
prived chlhlren iroir low income fami- 
lies who do not live or work on lov- 
rent public housing property. The 
al dute docs not limit tne use «,f fund:i 
to children counted for entitlement 
purposes, li li possible tiiat rhlU «*en 
may not reecho services even though 
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their enrollment occasioned payments 
to their school dlst r let. 

Comment One commenter raised 
the Usue whether children of families 
receiving welfare payments and living 
in public housing project* should be 
clarified under section 3ta) or 3(b) of 
the Act The commenter said that the 
proposed regulation failed to provide 
Kuldajnce on that question. The com- 
mentcr argued that students living in 
housing projects whose parents receive 
welfare should be counts J unci r sec- 
tion 3(a). The commenter said that 
counting those student* under section 
3(a) rather than 3(b) would agree with 
the Intent of Congress became it 
would restore funds lost to local 
achool systems through the change 
made by Pmd. L. 93-380 in the formula 
lor the distribution of assistance 
under T\i> 1 of the Elcm< ntary and 
Secordary Education Aft. The com 
sncntcr also said that Including chil- 
dren under 3ia) would be consistent 
with the distinction drawn by section 3 
of Pub. L. 81-874 between parents w ho 
lived and worked on Federal property 
and thore who met only one of tht>se 
conditioas because, usually belnj un- 
employed, those parents make no Indi- 
rect contribution to the tax revenues 
of local educational agencies. Families 
on welfare living on lo*-rent .nih'.ie 
housing property are more like the 
families classified unacr section 3(a) 
than 3(b). 

Response. No cha.ige has been n-iajt 
In the regulation. Whether a tnild 
living In low-rent public housing with 
a parent *io receives welfare la- 
ments should bo counted unrhr sec- 
tion 3(a) of the Act is go\ernf vl by the 
provision of that section and not Sic- 
tlon b(c)(3). The legislative history of 
section 3 clearly indlcxites that chil- 
dren living in federally assisted iow- 
rtnt public housing are not to be con- 
aidered section 3(a) children without a 
second ' Federal connection" (H Kept. 

p. A2 (1974)). To Include a child 
living In low-rent public housing In th • 
number determined under section 3'a). 
the child's parent must be employed 
on Federal property or be on active 
duty In the ur. ,f ormed sen res. 

CbmmcnL A commenter said that 
1115.81 L| 115 29] made the public 
housing provisions a categorical Title I 
program. The commenter said that al- 
though the reports mentioned &rrvl^cs 
to the kliulH of children designated In 
Title I. legation was not include 1 in 
Pub. L. 81-IT74. If Congress had into: d. 
ed fundi to be paid -nder Title 1 pro- 
cedures for students In public housi. g, 
Part C of Ttile I would ha.e been com- 
pletely retained, end pruwslciis ft* 
public ho* -ng students aould ha\e 
been added as an additional piogra.r. 

Response. No * haiu'e has h-en i:»ade 
In the regulation Tlu* ICKiMatu % UMo- 
ry clearly rt :,itcs th' use t ; these pay- 
menu to T..h 1 or TiMc H,^ ft- 
vices. 
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Comment. One comment* r ex- 
pressed concern that ^115.7-i 
({ 115.1^1 and 115.81 [J 115.291 on enti- 
tle incuts relative to handicapped chil- 
dren and to low-rent public housing 
might require a local educational 
agency to budget and spend funds In 
the amount of o.dimaVd entitlements 
for the:.e categorical purposes bciore 
actual receipt of even partial pay- 
ments for those ent Itlemcnts. The 
commenter said that such a require- 
ment would be an extreme hardship 
for any local educational agency, par- 
ticularly during periods %h< n bon ow- 
ing costs are exec ssive. 

Response. No change has been wade 
In the rcpulotlon. The comment ap- 
pears directed not to t tic regulation, 
but to the practical con: c 4 ui n:es of 
Pub. I * 81 874 funds b< mg unbailable 
for payment until so.uctlnu later in 
the school year. Payments will be 
made In accordance with established 
procedures Ho'.e\ei. school dii.tncts 
may u^ tht funds in the fiscal year 
following the year for which they 
were alloeat d Tills gl\es the recipient 
school diotn'J the (hone cf ho'.ltng 
the fun .s for futme i \p< nditure or of 
nlmbuutng it> '1 for f.inds already 
spent 

Comment Or • co'iir* nt«-r * inM-fi 
that the prous'on . In $ 115 '»* 
1 15.20 j relati. A !o low Kin l nihil' 
housing entity m°r*s "ere 'fated too 
generally. Th" comment t-r a*ked 
vuiether fund?- .iad to he expended 
wilhui a idven period and whether 
evaluations hke those of TUie I wnuld 
be necessary. The comment 't f'*H the 
intent of the legislation wnul I lost 
if it had to cordon i- hr.lh to Pub L. 
* 81-8'M and toTHIc I, KSKA 

Response. The r« gulatlon has been 
rewntltn in part to be more «;p'«i'ic 
and to refK-cL change* i :ade in n 
sponso to public comments or adminis- 
trative reconsideration of the pro- 
posed rule. Funds must be expended 
by the end of the fiscal year su< ^ced- 
ing the fiscal yoir for which tlvy were 
allocated. K\ aquations like those re- 
quired under Title l nuist be made nn- 
nually (§115 80 1. It is clear from the 
legislate e history that Congress In- 
tended Unit section 5'c) funds would 
provide a Title I type program. Thus, 
it is appropriate that b.usic Tit'c I typ<* 
provisions r*pp'y to the use of these 
funds In order Unit purposes .s..mlnr to 
thos" of Title 1 will be lulfilled. 

Comment. A comnenter s'lld the 
regulath i\ In sm«4<b) tg 115.291 
seemed to require a wiue JtuHrn>*n r m 
deteinUiiirig wlu lu r u..y needi were 
uni.iet in Title I. IvSKA areas I> said 
th< re vwre always iniuiv uwr.' t netds 
b"< vise the n»»i»li« aln«n of r*t d«val 
T:'J rt 1 aed b< ate ucjuln tnri.ts rn 
itr.e:(d pu>sih.c pw>, ran endeavors to 
a 1 r> nar.cw r: ,igc i»f « l /Ab c rr uhng 

L**Pi *j.m*. Wi> ehan ■• lu tl;»* ni 
l,<;»i !uls beer 'u »<l n»tie H ft i re- 



sorption of unmet ne.ds In eligible 
aieas which have approuible proJecU 
but do not have Title I assistance. 
Until those needs are filled, funds re- 
suiting from entitlements relative "3 
low rent public houung may not be 
spent In non-Title I attendance areas. 

CoitunenL A commenter cited sec- 
tion 421(c)(2)(B) of the Ueneial Edu- 
cation Provision* Act to contest that 
either Pub. L. 81-874 or Title I, ESEA 
gave State educational agencies au- 
thority over the use of funds for Pub. 
L. 81-874. Section 421(cK2)(B) of the 
General Education Provisions Act pro- 
hibits any limitation on the use of 
funds to carry out any applicable pro- 
gram other than limitations Imposed 
by the law authorizing the approprl- 
at;*<n or a law controlluis the adminis- 
tration of the program. 

The commenter further pointed ou 4 
that section 42I(c)UKC> of the Gener- 
al Education Provisions Act forbids 
the commingling of funds from two 
different appropriations <ind provider 
condition* for the appro ud of an ap- 
plication for funds from an ap jroprl- 
auon that is bused upon ei Iteria, other 
Haw tho^e for whiub predion is 
n.aile in the law aut 1 orbing the ap- 
prupmiuon. Ihc comwenter said 
nothing In Pub. L. 81-374 gives any 
State a;:( r.e> approval authority or im- 
poses Title 1. KSEA rciiciirerrects. In 
the opinion of the comm* liter, section 
5<e)<3) bimpSy provid* o that funds de- 
i'vc. 1 iioe\ entitlenicnts Las.d on rhil- 
<iM'n from low-rent puoiic housing 
i ,um be Uh'id for special programs and 
projects d< s, fined to meet the hpeclai 
educational n^eds of < due ationally de- 
pnud ehlhlun from low-income fumi- 
N-s. In addition. tt:»« cOiiimenter 
arjru- d that the Imposition by 5 115.81 
(§ 1 15.29 1 of rigid p orities on the 
typi.s of pojects to be funded wan 
based on an expression of ii\tent thmt 
was not the law, that eou: I not over* 
nao section 421(c)(1) of the General 
Education Provisions Act. and that 
could not be used to create a new ad- 
ministrative mechanism and impose 
new requirements 

Response. No change luus been made 
In the regulation. While certain re« 
qulrements of the regulation m?y not 
be explicitly set out In the statute, 
they arc, nevertheless, clearly set 
forth In the legislative history of the 
tatute. The purpose of lnterprethig 
and Implementing any statute U to 
ef'crt the uill of the legislature. To 
d.sn'gard the express w'il of Congress 
a* reflected In the Com?nittee reports, 
in thL' Ins.ance, would operrOe to 
il»f(at iht' purposes for widen tlds 
provision ua^ adapted. Therefore, .ds 
regulaMon does r u>t conflict ^itl 1 sec- 
tion 42UCM2KD) of the General F.du- 
c- Mon Pro\udoi.s Act. Furthermore, 
Miue the fluids ;.ro\id-»d under seeMon 
3) of Pub. L. 'II B'<4 \.li! he subject 
U, uv) rate aecounUj' 1 t> from fu ids 
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provided under Title I, ESEA. the use 
of the* fundi In Jointly funded pro- 
ject* would not constitute commln- 
flint. 

Toirment One commenter ex* 
pressed aupport for the priorities In 
IllSJKb) (S116.29(bXl)3 remdlnt 
the me of funds under section Me) 
and for the ban stated in f 115.81(e) 
(J 115.2*01 again* the consolidation 
of thoae funds with other payments 
under the Act or with funds from 
other sources. The commenter also 
stated a concern that the phrore 
"shall serve only • • • educationally 
deprived children from uw-Lncorne 
families" was subject to an interpreta- 
tion that would require children from 
low-Income famPies served with funds 
authored under the Act to be segre- 
gated from other educationally disad- 
vantaged pupils. The co:amenter char- 
acterized as potentially Inconsistent 
the use of the word "only" and the 
stipulation that the criteria for the 
Participation of the children approxi- 
mate thoae with respect to Title I, 
ESSA. 

The commenter pointed out that 
under Title I ESEA* schools and not 
children are selected to receive funds 
on the basis of the poverty of the resi- 
dents of the area, and the children in 
those schools participate on the ba&Li 
of educational need whether or not 
their families are Impoverished. The 
cornmrnt^r said that he did not be- 
lieve that Congress Intended section 
*6<eX3) to result in the stigmatlzation 
or Identification of low-Income stu- 
dents receiving remrdlal services. The 
comment or expressed the view that 
section 5ie>*3) deals with the di l«n of 
procrains ruiher than the delheiy of 
sen ices and docs not compel the re- 
stnr'ion of compon.sn.tory services only 
to low»!uCorne children. 

Respon \ The regulation has been 
changed in response to the comment. 
There ft no JniJcatl' n of Ccn^ression- 
al intent to exclude from the services 
of thr«* projects, children *ho arc 
educat'onally deprived In other ways 
besides b-ir» from low-Income fanii 
lies. The evident ..itent that the provi- 
sions o: Tit, I, ESEA and section 5(e) 
be coordinated Imoiics the InthUon 
not on*y of children from low income 
fi.mllie*s. out also of all u'ucitMonally 
deprived children in participation in 
the benef ts of the.e program* 

Cown<*nL A commenter aid he in- 
terpreted 9P5.29(bx2) of ihe pro- 
posed rule to mean that the amount of 
payment weald be uced to bem i it all 
children of u>\v- Income families. 'IILs 
would Ir , o!vp 1ua! criteria for serving 
the same children as served by Title I, 
JSKA. I!e recommended cha:ig.»ifr th^ 
pnraac "nr.;.' tonsldi-** !n the lu^t si r . 
Unco of tiie section to ' shall only con- 
sider" to restrict, the provision cf ser» 
vices to the childt w.. of the stated cat- 
egories. 



Response. The regulation has been 
changed so that educationally de- 
prived children from low income faml* 
lies are not distinguished from other 
educationally deprived children. Ail 
educationally deprived children may 
be served In programs assisted by sec- 
tion 6<e) funds. A local educational 
agency b not rcciuired to make low- 
income determlnat'ons undo thu pro- 
gram. 

Comment One commenter hoped 
the text of 51158Kb) l§ 115.29(d)] 
could be republished hi proposed 
rather than in final form after a deter- 
mination had been made with respect 
to the sections of the Act and regula- 
tions of Title I of the Elementary and 
Secondary Education Act that do not 
apply to the activities authorized by 
Pub. L. 81-074. 

Response. No change in the regula- 
tion Is necessary. Certain sections of 
the Title I regulations and statutory 
provisions were mentioned in the 
notice of proposed rulemaking as pos- 
sibly inapplicable to this regulation. 
Some Interested parties did respond to 
the request for fur ier suggestions, 
objections, and comments as to which 
of these Title I provisions should 
apply. The public Interest would not 
be served to drlav the final promulga- 
tion of this regulation and thereSv 
keep recipient.? from receiving author <- 
tativc «udd<u*(c in making plana for 
the use of funds during the school 
year. 

Comment. Certain comment* ad* 
dressed the applicability of particular 
Tit> I, BSE A requirements to activi- 
ties conducted in a* <orO:wvr v. ith sec- 
tion 5(e) of the Act regarding pubhc 
low»rent hou.slntf funds One com* 
menter- opposed the s"^geste^ exclu- 
sion of 45 Cl \i 116 4' b). whirh allows 
spending one percent of the Tit'e I al- 
location on State n *i:.U\\: trative ex- 
penses. The imn-enter »e't tliat in 
eluding this section uum.d emphasize 
the States' obligation to monitor the 
compliance of local < * J u< *itional aKen 
cies ,.i restriCvler us«' of ' . \Y\ <<> spe- 
cial programs and project '!• :!) n<H »o 
meet the sp^.,11 i J.iraMcmuj m of 
educp*' naJly dtpr..ed chiUJpn from 
low-income f.iml'us The eoiiunt liter 
pointed out tbv. althnuph Pub L. 93 
380 authorised uo funds for L'tate ad- 
ministrative co>»s. the ivt.ee of pro- 
posed r rtenia;.li;g stated. "The Of/ice 
of Education piai.* tt> uUliz*. the per- 
sonnel ond orKUii'ationul strut t ire at 
nady !nvohe<i in the provision wf 
Ti:*e I tjpo si iAcos In order to avoid a 
duplication oi ; dm!niol.at..o func- 
tions." The Ccnimer.Ler said It uas ap- 
pr ->priate to treat State acndnlsti \ti\e 
expenses dtrtetij at ti Ib*uable to the 
n.onitorins of pi drains under section 
C<e)(3) as permissible l,*!e I K*«.te ad» 
mlnlstratlve e*' peases. 

Another co.ur .i riter protested t^at 
the or.e percent allowance wiva not 



nearly enough to provide the aervicca 
-xnd meet the demands that the Off Joe 
of Education Placed on the State edu- 
cational ajrency for the administration 
of Title U ESEA. and insisted that a 
more realistic amount be specified. 

Respond No chance has been made 
In the regulation.' Funds appropriated 
for Pub. U 81-874 are provided entire- 
ly for making payment* to eligible 
local educational agendo), There U no 
authority for the Commissioner to al- 
locate any funds to which local educa- 
tional agencies are entitled to State 
educational agenclea. Therefore, no 
question remain* In regard to the 
Commissioner's authority to provide 
more tlmn 1 percent. The States have 
already assumed certain administra- 
tive dutlea and expenses for which it is 
not reimbursed by Pub. I* 81-674 
funds. 

Comment A coin/center said It was 
not understood why the principle In 
5116.20 regarding Title I, ESSA, and 
In section 43 Kc) of the General Educa- 
tion Provisions Act, orovidlr. 0 ' that fur- 
ther payment* not be made to delln- 
QienU until they compiled with the 
ternu of their grants, should net apply 
to mtsexpendiiurcs of section 5(eX3) 
funds and Title I frnds. 

Response. No change has been made 
in the regulation. Section 434(c) of the 
General EducaMon Provisions Act ap- 
plies to all applicable Federal educa* 
tion assistance programs. Including 
Pt,b. L. 81-874. Therefore, it is not 
necessary to provide for this In the 
ruul-ttlon. 

Crmrirnt A commenter argued that 
it was unnecessary to exclude from 
sretinn 5'cK3) the applicability of pro- 
\ls'.oi'» of 45 CFR 116.36(a) with re 
Rr>*'Ci to expend!' jre/ for property. 
I he specific reference to the purposes 
of Title I in rection 5(e)'3> could be in- 
terpreted to mean the purpose 
common to both Title I and section 
5(ex3) in meeting the special educa* 
ti* nal needs of educationally deprived 
children. 

Response. The regulation has been 
amended In accordance with the sug* 
g« -tion of the comment* r. 

Cow.ment A commir^r felt § i!^ fll 
;$ 1! 2'J) should be amended to alio?/ 
the expendiUiic in tr«e em*ent flscid 
y<ur of funds allocated In (he previous 
y«ar. as hi the case urder Title I, 
KiBlA regulat . ns. 

Response, riie regulation haa been 
changed m rc.spons<» to the comment. 

Corn "icnt A eom.ner.tnr recommend* 
ed a change «n 5 U5.8h.'> l§ 115.293 to 
extend uie i reotlxeiicss of the provi- 
sions tmd«.r Title I in it^ard to Indl- 
r*Ki cost of the op* ration oi rroframs 
under section 5'c). 

Ilcxpo.:ie. VI - regulation ha^ bo^n 
chiu.v.ed to provide th.it Hart iOOc of 
Thle 45 CFH deaiin^ with l.idireci cost 
ai-l>ty to programs untl^r .section 5(e). 

Com.'i+nL A crrn^enter said, in ref- 
erence ,o 5 1 15.^4 (§ 115. 29(e)). tliat 
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$11 million made It worth the while of 
hi* local educational agency to endure 
the extreme complexity and time con- 
sumption of the application process 
under Title X and the expense of the 
application, monitoring, reporting, and 
evaluation processes required by the 
law. Declaring his understanding thst 
funds under Pub. U 8i-«74 must 
remain identifiable for accountability 
purposes and that an entirely new ac- 
counting system would be required for 
any added programs, the commenter 
said It wu questionable whether a 
grant stbout one-sixtieth (tto) of the 
Title I amount would be worth the 
effort 

Retpona. The regulation has been 
changed so that, under section 5(e)(3). 
a description of a proposed project U 
reoutredL rather th:ja an application. 
If a project supplements an exlsMng 
Title I Project, only that part funded 
under section 5(eK3) need be de- 
Bcrtbed- Accountability cannot 'be 
waived for these categorical funds. 

Comment A commenter rtsse*t_ 
that there was no requirement under 
Pub. U 81-S74. as amended by Pub. L. 

for the State to monitor pro- 
jrac >f aid to federally affected 
areas and demanded that this require- 
ment anJ ail others relevant to it be 
dropped. The commenter said that the 
law required only assurances; any- 
thing in addition was not authorized. 
The commenter added that if Con- 
ferees had ranted to Ktve addli'onal au« 
thority to the OfH<^ of Education or 
the Commissioner. It wouid have done 
so as Jit did in section 3(d)(2)(C)(i , i) of 
Pub. U 81-874. as amended by Tub. L. 
93-380. 

Another commenter favored the use 
of the rtfulnr State TiUe I monitoring 
components tamer than the u:;c of 
special service* contracts between the 
Office of Education and the State 
fluencies to implement the Injunction 
t^at the State agency notify the Com- 
missioner if a local educational agency 
ha* failed lo comply with the t^rms of 
its appl'cation. The commenter ex- 
pressed the view that. In most In- 
stance*, lex -i educational agencies 
would replace former ESEA Title I 
programs with others under section 
6(e)(3)* that the coU of monitoring the 
section 5(e)(3) programs might be con- 
aidered part of a State's expenses In 
administering the Title I prog: am. nnd 
thst funds allocated to programs 
under section 5(c)(3) should not be dl- 
* verted to fund special sen ice con- 
tracts. 

Be$pon$t. The regulation ha* been 
rewritten to specify that the Stfite 
educational agency should monitor 
the expenditures of section 5(e) funds 
by applicants. The Conference Report. 
Senate Kept. No. 93-1020. states on 
page 162. "The State education agency 
should monitor the expenditures of 
thc*> funds lo- public housing Hince 
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that agency has responsibility for 
monitoring the expenditure of Title I, 
ESEA." 

Hon.— The CXflce of Education has deter- 
mined that this document does not contain 
a proposal requlrinl preparation of an Infla- 
tion Impact Statement under Executive 
Order 1 1821 and OMB Circular A-107. 

(Cfculog of federal EMmeatlc Assistance 
Program No. 13.478, School Assistance in 
Federally Affected Areas-Maintenance and 
Operation.) 

Dated: January 18, 1078. 

Erkxst L. Boyer. 
U.S. Commissioner of Education. 

Approved: April 26. 1978. 

Joseph A. Cautaho. Jr., 
Secretary of Health, 
Education, and Welfare* 

Part 115 Is amended by adding Sub- 
part H and Subpart I to read aa fol- 
lows: 

Sufcport H — Hpnd\c*pf4 Child™ end 
ttHdr*n With Specific Uvmlnf OlssbUltist 

8cc. 

n5.70\Oeneral. 
11S.71 TSliglbilUy requirements, 
115 72 Application procedures. 
113.73 Asvirancc* and certifications. 
115 74 T)S€ of scctlcn 3<dX3XC) funds. 
11S.7S Per pupil exp< .dlture requirement. 
115 78 Illation tor section 5(d)(2) of the 
Act. 

115.77 Chldrcn in private schools. 

115.78 Indl\lduMi7-cd ecMcationM programs 
and parental Involvement. 

115.79 AppW'ftblJlty of other stat tcry and 
n-uulatory r rt oulrr:neiiU. 

Authority: (20 UJS.C 23r 240, 2<12< b)). 

Subpart H— Hondicappod .Children 
and Children With Specific Learning 
Disabilities 

511E.71) General. 

(a) Scope. The regulation in thU 
Suhpart governs the provision of fi- 
nancial assistance to local educational 
agencies which provide free public 
education to handicapped children 
who arc claimed und^r section 
3(d)(2)(C) of the Act. The regulation, 
however. Is not alone In governing the 
relationship between the local educa- 
tional agency and the handicapped 
cMld. Other statutes and regulations 
which may be pertinent in a particular 
instance are section 504 of the Reha- 
bilitation Act of 1973 <20 U.S.C. 706 
and 45 CFR Pait 84 ff.). the Education 
of the Handle pped Act. as amended 
by the Education for All Handicapped 
Children Act of 1975 (20 U.S.C. 1401 ct 
acq and 45 CFR Tart 121 ff.). and sec* 
tlon 121 of the Klementary and Sec- 
ondary Education Act of 1965 (20 
U.S.C. 241c-l and 45 CFR Part 116). 

(b) Purpose. The purpose of the re«- 
ulatlon in thl* Subpart Is to set forth 
the requirement, interpretations, find 
guidance nt'cr&s.iry to implement sta- 
tion 3(d)(2)(C) of the Act. 



(c) Definitions. For the purport of 
this Subpart, the following terms are 
defined as Indicated: 

(1) "Children with specific learning 
disabilities" means those children who 
have a disorder in one or more of the 
basic psychological processes Involved 
In understanding or In using language, 
spoken or written, which may mani- 
fest itself in Imperfect ability to listen, 
think, speak, read, write, spell, or do 
mathematical calculations. Theae dis- 
orders include conditions such as per- 
ceptual handicaps, brain injury, mini- 
mal brain disfunction, dyslexia, and 
developmental aphasia. The term doe« 
not include children who have learn- 
ing problems which are primarily the 
result of visual, hearing, or motor 
handicaps, of mental retardation, or of 
environmental, cultural, or economic 
disadvantage, 

<2) "Education of the Handicapped 
Act" means Pub. I*. S 1-230, as amend- 
ed (20 U.S.C. 1401 et acq.). 

(3) "Free public education" means 
free appropriate public education aa 
used in the Education of the Handi- 
capped Act and as defined in 45 CFR 
12U.4. In particular, this mean* spe- 
cial education and related service* 
which: 

(a) Are provided at public expense, 
under public supervision and direction, 
and without charge, 

(b) Meet the standards of the State 
educational agency, including the re- 
quirements of this part, 

(c) Include preschool, elementary 
school, or secondary school education 
in the State involved, and 

(d) Are piovided in conformity with 
an individualized education program 
which meets the requirements under 
-45 CFR 121a.340-121a.389. 

(4) "Handicapped children" means 
mentally retarded, hard of hearing, 
deaf, speech impaired, visually handi- 
capped, seriously emotionally dis- 
turbed, orthopedlcally impaired, or 
other health impaired, deaf-blind, 
multi-handicapped children, or aa 
having specific learning disabilities, 
who because of those Impairments 
need special education and related ser- 
vices. 

<6) "Preschool program" means an 
educational or related program encom- 
passing the educational level from a 
child's birth to the time at which ele- 
mentary education is provided as de- 
termined under State law. provided 
that this program Is recognized as free 
public education under State law. 

(6) "Related needs'* means thoae 
needs related to a handicap or specific 
learning disability for which related 
services, in addition to direct instruc- 
tional services, are deemed necessary 
so that the child may effectively par- 
ticipate in the instructional program 
of the local educational agency. 

<7) "'Related services" means trans- 
portation rjid other developmental. 
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corrective, and other supportive ser* 
vices (Including speech pathology and 
audlology, psychological services* 
physical and occupational therapy, 
recreation, and medical and counseling 
services, except that these medical ser- 
vices shall be for diagnostic and evalu- 
ation purposes only) required to assist 
a handicapped child to benefit from 
special education* and include* the 
early identification and assessment of 
handicapping conditions in children. 

(WUK, 23S(d)(2XC).) 

1 11171 Eligibility retirement*. 

(a) In order that a handicapped 
child may be counted for the purpose 
of an Increased entitlement under sec- 
tion 3(dX2XC) of the Pub. U 81-874, 
the Act requires that a child must— 

.) Have a parent on active duty in 
the uniformed services, ps defined by 
section 101 of Title 37 United States 
Code, or 

(2) Reside on Indian lands, as de- 
scribed In section 403c IX A) of the Act: 

(3) Be receiving services suited to 
the child's special educational and re- 
lated needs; and 

(4) Be enrolled in a program (Includ- 
lit* ? preschool program If appropri- 
ate) which is of sufficient size, scope, 
and quality to give reasonable promise 
of substantial progrers toward meeting 
the child's special educational and re- 
lated needa provided as part of free 
public education in the local educa- 
tional agency. 

(b) The applicant agency must meet 
the regular eligibility requirements of 
Pub. L. 31-074 under section 3(c) to re- 
ceive the Increase In entitlement 
under section 3(d)(2)(C). However, 
there is no minimum number of handi- 
capped children who must be served 
for the agency to receive the Increase 
In entitlement. 

(c) The program provided the handi- 
capped children claimed under section 
3*dX2XC) of the Act must conform to 
8tate standards for programs for 
handicapped children and must en- 
compass the specific educational and 
related needs of the children claimed. 

(30 U.8C 238(a)(bKdM2vC) i 240(f). Sen. 
Kept. No. 93-102S. p. 15» U974); Chinte 
Common School District v. J/alAt'UM. Civil 
No. 76-127J (D. D.C.. 1»76>.) 

1115.72 \ pp I Icatlon procedures. 

(a) The applicant agency muj>t state 
the number of handicapped children it 
claims under section 3(d)(2)(C) of the 
Act in the application filed in accord- 
ance with procedures set forth in Sub- 
part B of this regulation published 
separately. 

lb) The applicant agency must pro- 
vide the A c Mirances and cutincatJons 
required under } 115.73 of this subpart 
as part' of the application mentioned 
in paragraph (a). 

<c) The Commissioner may require 
information in addition to that con- 



tained Jn th» application in order to 
substantiate corr pllanci with assur- 
ances provided with the application. 

(20 UJ8.C. 2S|(d)(2XC). 242.) 

f 115.73 AtMirance* and ceitiricationic. 

(a) Size, scope, end Quality of the 
programs, (l) For each applicant for, 
assistance under the Act which is 
based in any part upon children who 
ax? counted under section 3(d)(2)(C) 
o? the Act, the applicant agency must 
provide an assurance that these chil- 
dren are receiving services in programs 
(including preschool programs) which 
are of sufficient size, scope, and qual- 
ity to give reasonable promise of sub- 
stantial progress toward meet ins the 
special educational and related needs 
of these children. The Commissioner 
will consider any special education 
program serving the special education- 
al needs of these children which con- 
forms to the requirements for special 
education progcami under Part B of 
the Education of the Handicapped Act 
as satisfying the assurance. 

(2) For each application containing 
the assurance required by paragraph 

(a) (1) of this section, the applicant 
agency must also provide a certifica- 
tion from Its State educational agency 
that the particular program(s) pro- 
vided by the applicant couform(s) to 
State standards for programs for these 
types of children. 

(b) Education of the Handicapped 
Act requircnu ^ f .s. (1) For each appli- 
cant for assistance under the Act 
which is based in any part upon a de- 
termination under section 3(d)(2)(C) 
of the Act, the applicant arency n.ost 
provide an assurance that the pro- 
grams designed to meet the special 
educational and related needs of chil- 
dren determined under that section 
conform to the policies and procedu/es 
required In fulfillment of requirement 
under sections 612 and 613 of the Edu- 
( atlon of the Handicapped Act. 

(2) For each application containing 
the assurance required by paragraph 

(b) (1) of this section, the applicant 
agency must provide a certification 
from the State educational agency 
that the program provided by the ap- 
plicant conforms to the requirements 
of sections 612 and 613 of the Educa- 
tion of the Handicapped Act. 

(3) In undertaking any farther de- 
termination whether these State 
standards and programs conform to 
the policies and procedures required 
under sections 612 and 613 of the Edu- 
cation of the Handicapped Act, the 
Commissioner Khali consult with per- 
sons in charge of special educrtlon 
programs for handicapped children 
and children with specific U irnlng dis- 
abilities in the State education agency. 

(20 U.8.C. 23fl(3M2)(C); H.R. Hept No. 93- 
S05, pp. 43-46 (1974K Sen. Kept. No. 93- 
1028. p. 45 (1974). Com. Record, daily ed., 
H7390, July 31. 1974) 



(115.74 Vnot section 5<dX2XC) ftmtfi 

(a) General Section 5<f) of the Act 
requires that the araotint of * pay- , 
ment to an applicant which Is attribut- 
able to a determination under section 
3(d)(2XC),of the Act must bt used for 
special programs and projects de- 
signed to meet the special educational 
needs of the children counted under 
that provision. Only payments related 

to the Increase In entitlement affected 
by section 3<dX2XC) must be used in 
this manner. Payments related to the 
basic entitlement provided under sec- 
tion 3(c) for those children do not 
have to be used In this manner, 

t (20 D-8.C. 240lf)> 

(b) Duration of availability of funds. 
An applicant may obigate and expend 
funds received for section 3(dX2XC) 
until the end of the fiscal year suc- 
ceeding the fiscal year for which they 
were appropriated. The recipient 
agency must returnUhose funds to the 
U.S. Office of Education tnat It has 
not obligated by the end of that 
period. 

(20 U.8.C. 1225(b))* 

<c) Methods of obligation and ex- 
penditure of funds. Obligations and 
expenditures may be incurred for the 
uses authorized under section 6(f) of 
the Act and paragraph (a) of this seo- 
tion in either of two ways: 

<1) The applicant agency may reim- 
burse Itself for obligations or expendi- 
tures from local funds already made 
during the fiscal year for which the 
funds were appropriated or during the 
following fiscal year. Those obliga- 
tions or expenditures must have been 
for appropriate programs or projects 
nerving the children from whom the 
funds under section 3(dX2XC) were 
paid; or 

(2) The applicant agency may obli- 
gate or spend these funds on a current 
basis during the fl.,eal year for which 
the funds were appropriated or during 
the following fiscal year. The obliga- 
tion* or expenditures must be for pro- 
grams- or projects serving the children 
for whom the funds under section 
3(d)(2)(C) were paid. 

(20 U£.C. 23fl'dX2XC) l 240(f), 242) 

<d) Allowable expenditure* An 
agency recelvinj? funds under section 
3(dX2)(C) of the Act shall use those 
funds for the following types of ex- 
penditures: 

(1) Expenditures which are reason- 
ably related to the conduct of pro- 
grams or projects for the education of 
handicapped children which meet the 
requirements of this section. These ex- 
penditures may Include planning, eval- 
uating and disseminating of the re* 
suits of those progiams or projects but 
may not include the construction of 
school facilities; 

(2) Expenditures for equipment to 
meet the special educational needs of 
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the handicapped children counted 
under section 3<dX2xC>. If fvinda re* 
cdved under section 3<dK2XC> of the 
Act art used lor the acquisition of 
equipment and a<iy financial advan- 
tajt 1* realised through bargains, re- 
bate* discounts, bonuses, free pieces 
of equipment (not used In the program 
or project covered by this paragraph) 
ot other circumstances, the fair 
market value of that financial advan- 
tage lo not an allowable expenditure 
and shall not be credited as an ex- 
penditure of those funds. 

In no case may funds provided by sec- 
tion 3(dX2XC> be used to acquire 
equipment * the title to that 
equipment would be -in a private 
school and not In the applicant 
agency. 

(e) A'o supplanting of State fund*. 
The use of fund* provided under sec- 
tion S(dX2XC> of the Act shall not 
supplant any State funds which were 
or would have been available to the 
applicant agency for the free public 
education of children counted under % 
section 3<dK2KC). 

(1) The applicant agency must sp^nd 
at least the same amount, per pupil, of 
State general aid funds and State 
handicapped educaMon funiJa on chil- 
dren counted under section 3(dX2XC) 
as It does for other similarly handi- 
capped children enrolled In the 
schools of the agency. 

A reduction In the amount* per 
puplL of 8tau« aid sprat on children 
counted under setter. 3(dX3)(C) of 
the Act from that spent In a previous 
year raises a presumption that sup* 
planting has occurred. This presump- 
tion may be rebutted by the applicant 
agency demonstrating that an equiva- 
lent seduction was made In the 
amount, per pupil, spent on other 
handicapped children enrolled in the 
schools of the agency. 

(20UJB.C. 235. 235. 210 Slid 242(b).) 

§115.75 Per pupil expenditure require- 
■seat 

(a) JCxpendff urei for LhUdrtn eligible 
under notion 3idK2)iC\. Expenditures 
per pupil by an applicant agency from 
State, local, and section 3(d)(2)(C) 
funds for handicapped children en- 
rolled in prc^rama serving children 
counted under section 5<dX2)(C) must 
be greater than the expenditure per 
pupil for all children, other than 
handicapped chlldrea receiving free 
public education In the schools of that 
agency. 

(b) Computation. In determining 
whether an agency fulfills the require- 
ment stated In paragraph (a) of this 
section, the following computations 
must be made: 

(1) Divide the total current expend!- 
* tures from State, local, and section 
3(dX3XC) funds Tor special education, 
al programs by the total number of 
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children who are belim served m the 
special educational programs of the 
agency. 

(2) Divide the total current expendi- 
tures fum State and local funds for 
children receiving a free public educn- 
tlon from the agency who are not 
handicapped children by the total 
number of those children who are not 
handicapped. 

(3) If the f Inure obtained under 
paragraph (b)(1) exce ds the figure 
obtained in paragraph (b)(2), the ap- 
pllcant agency has fulfilled the re- 
quirement of paragraph (a) of this sec- 
tion. 

(c) Records and information re- 
quired of an applicant agency. An ap- 
plicant agency which receives funds 
under section 3(d)(2)(C) must keep 
records of the expenditures for chil- 
dren receiving a free public education 
in Its schools in such a manner to 
permit the computation set forth in 
paragraph (b) of this section. Further- 
more, when requested, that agemy 
must furnish to the Commissioner 
whatever Information or data the 
Commissioner considers necessary to 
substantial compliance with the re- 
quirements of this section 

(20 U.SC. 23R<dX2XC>. '..'40(f); !l. Rcpl. No. 
93-763 p. 46(1974) > 

1 115.75 Relation to «ctlon 5(dX2> of the 
Act. 

(a) Section 5(d)(2) of the Act pro 
vides that States having a State aid 
program designed to rflwJe expendl 
tures for child n equally amon*: local 
educational agencies In the State, 
which conform to Subpart B. may con- 
sider payments received by an agonc7 
under Pub. I*. 81-874 asjocal resources 
in determining the need for or the 
amount of State aid allocated to that 
agency. A regulation setting forth 
these standards appears In Subpart B 
of this part. 

(b) Whether or not a State has a 
program of State aid that meets the 
requirements of section 5(d)(2) of t}ie 
Act, payments provided under section 
3(dX2)(C) may not be considered by a 
8tate In determining the need for or 
the amount of State aid which will be 
allocated to a local educational agency 
receiving those payments. 

<» UJS.C. M5<dX2)<C>. X4Wd>. (f >. 242'bU 

IU177 Children In prW ate schools. 

(a) An applicant may place a handi- 
capped child In, or refer a handi- 
capped child to l private school or fa- 
cility, so long as It follows t the policies 
and procedures for doir.g so estab- 
lished under section 613 of the Educa- 
tion of the Handicapped Act. Regula- 
tions Implementing those policies and 
procedure are set forth In 4 3 CFR 
}121a. The applicant must have 
placed the handicapped child In, or 
ha\e referred the children to, thf* pri- 



vate school or fa* lllty that he . r she li 
attending in order for the child to be 
counted under section 3'dX3XC> of 
Pub. L. 81 -874. 

(b) If Placement In a public or pri- 
vate residential program is necessary 
to provide a free public education to a 
handicapped child because of his or 
her handicap, ttfe program, Including 
non medical care and room and board, 
shall be provided at no cost to the 
child or his or her parents or guard!- 
an. 

<c) Children who have been placed 
In private schools by the parents may 
pajtlclpate in public school profoams 
which use section 3(dX2)(C) funds. 

(50 U.S.C. 23t, 340(f), 312(b), H. R*pt- °*- 
763, p. 45 (1074).) 

{11*778 Individualised educational s*o- 
grams and parents! Involvement 
(a) Each applicant must have In 
effect a written individualized educa-" 4 
tional program for a child counted 
under 3(dX2XC) of the Act This pro- 
gram must: 

(1) ne in effect before special educa- 
tion and related services are provided 
to the child; and 

k2) Be Implemented a<? soon as possi- 
ble after meetings held for the pur- 
pose of developing, icvlewlng or revis- 
ing the chtld'a pr^irram^ 

(0) Each applicant: mmt provide for 
the participation of and consultc.tlon 
with parents or guardians of handi- 
capped children counted under section 
3(d)(2)(C) of the Act in the children's 
educational developm< at. 

(c) Each applicant must take gtcps to 
Insure the Involvement of a handi* 
capped Uuld's parents or guardian in 
meetings held for too purpose of de- 
veloping, reviewing or revising that 
child's educational program- 
ed) Each applicant shall take steps, 
to Insure that one or both of the par- 
ents of the handicapped child aie 
present at each meeting or are afford* 
ed the opportunity U> participate, in- 
cluding: 

<1) Notifying parents of the meeth.g 
early enough to insure that they will 
have an opportunity to attend; and 

(2) Scheduling the meeting at a mu- 
tually agreed on time and place. 

(e) The notice under paragraph 
(dXl) of this section must indicate the 
purpose, time, and location of the 
meeting, and who will be in attend- 
ance. 

(f) If neither parent can attend, the 
applicant shall use other methods to 
Insure parent participation, including 
individual or conference telephone 
calls. 

<g) A meeting may be conducted 
without a parent in attendance if the 
applicant Is unable to convince the 
parents that they should attend. 

(h) The applicant shall take what- 
ever action is necessary to trsure that 
the parent understands the proceed* 
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tags at a meeting, Including arranging 
for an Interpreter (or parent* who arc 
deaf or whose native language U other 
than fcnglish. 

(!) The applicant shall give the 
parent, on request, a copy of the 
child's educational program. 

(J) An Applicant which satisfies, for 
children counted under section 
KdxaxC), the requirement* of Part B 
of the Education of the Handicapped 
Act re tarding the Involvement of par- 
ent* of handicapped children will have 
satisfied the requirements of this sec- 
tion. 

<*> tl-aC. 238<dX2XC>. 240<f). 242(b), 
1231(d).) 

I U*.7t Applicability or other •Uitutorjr 
and mutator? requirement*. 
<a) Applicability of General Provi- 
tion* Regulation*. Relevant provisions 
contained in parts 100a and 100c of 
, this Chapter are applicable to pro- 
grams conducted under section 
*dX2XC). aim the following excep- 
tions: 

dec 

100ft.ll Application* for granU or con- 
tracts. 

)OOa.36 Kcvlcw of applications. 

iooa.27 DUposltlon of applications. ' 
100*31 rreappll^tlons. 

Wteya rt C— Applkati** Hrm% %HH and 
L*c*{ 0*v»cnm# nti 

100*54 Duration of Projects. 

10O*.62 Payment method* for nonconstruc* 

Uon project*. 
1 00a,71 Checks paid baali Utter of credit. 

l*p w l P~*1immkJ«I fttpartfct Kaqwlca mi rta 

1OOM05 Rtxjuctt for advance or rr!m- 
buracment. 

MfH Q — M#nrt#fioa mt>4 lUportine *f 

100sl432 Performance reports for noncoiv 
«t ruct|on projects. 

(20 U-B.C. 122lc<b)U): 20 U.S.C. 242(b); 
OMB Clr. A-102.) - 

(b) Applicability of civil righto and 
related requirements. Payments pro- 
vided under section 3(d)(2XC) are sub- 
ject to the requirements of the follow- / 
ln« Jaws and regulations: Title VI of 
the ClvU Rights Act of 1964 (45 CFR 
Part 80); Title IX cf the Educational 
Amendments of 1972 (45 CFR Part 
M); and section 504 of the Vocational 
Rehabilitation Act of. 1973 (45 CFR 
Part 84). 

142 U.S.C. JOOd. 20 U8C, IC81. 29 CC.C 
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Tit| # 45— Public Wtlfor* 

CHAPTER I— OFFICE OF EDUCATION, 
DEPARTMENT OF HEALTH, EDUCA- 
TION, AND WELFARE 

PART 116b— STATE OPERATED PRO- 
GRAMS FOR HANDICAPPED CHIL- 
DREN 

AGENCY: U.S. Office of Education. 
DHEW. 

ACTION: Pinal regulation. 

SUMMARY This final regulation gov- 
erns grants under Section 121 of the 
Elementary and Secondary Education 
Act to State agencies which are direct- 
ly responsible for providing free public 
education to handicapped children. 
Section 503 o'f The Education Amend- 
ments of 1972 requires the Commis- 
sioner to study and publish, among 
other thinim. all rules governing this 
program. This regulation provides 
guidance to State educational agen- 
cies, State agencies and local educa- 
tional agencies relating to allocation, 
distribution and use of funds, and the 
transfer of funds to local educational 
agencies for handicapped children for- 
merly counted In average daily atten- 
dance in State agency schools and who 
subsequently participate In appropri- 
ately designed educational programs 
operated or supported by local educa- 
tional agencies. 

EFFECTIVE DATE: Pursuant to sec- 
tion 4^1(d> of the* General Education 
Provisions Act, as amended (20 U.S.C. 
1232(Uj j. this regulation has been 
transmitted to the Congress concur- 
rently with its publication In the Fed- 
eral Register. That section provides 
that regulations subject thereto shall 
become effective on the forty lifth day 
following the date of such transmis- 
sion, subject to the provisions therein 
concerning Congressional action and 
adjournment. 

FOR FURTHER INFORMATION 
» CONTACT: 

Joyce P Broome. U.S. Office of Edu- 
cation Bureau of Edutahon fur the 
Handicapped. 400 Sixth Street SW , 
Room 4918. Donohoe Building, 
Washington. D.C> 20202. 202-245- 
9405. 

SUPPLEMENTARY INFORMATION: 

A. Background; Major Issues 

1. Introduction. Notice of proposed 
rulemaking was published In the Fed- 
eral Rkgistkr on April 13. 1976 (41 PR 
15532-15535) setting forth a proposed 
amendment to Title 45 of the Cpde of 
Federal Regulations, which would add 
a new part 116b to govern the Admin- 
istration of Slate Operated Programs 
for Handicapped Children « under sec- 



tion 121 of Title I, Elementary and 
Secondary Fdutstlon Act. is amended 
by Pub. I,. 93-3510; 20 U.S.C. 241c-l). 
These reflations set forth rules and 
criteria i ov< rning giants to State 
agencies wlti< li are directly responsible 
for providing free public education for 
handicapped children. 

2. Program Purpose. .Under section 
121 of Title I of the Elementaiy and 
Secondary Education Act. as amended 
(orinwiaiiy added to Title I as section 
103(a)(5) by rub. h. ft.)-3l3>, financial 
assistance is piovided to Si.*:e agencies 
for program;; to meet the special edu- 
cational net ds of handicapped chil- 
dren in State operated or State-sup- 
ported schools. In addition, under sub- 
section (d) of section 121, funds may 
now be made available by those State 
agencies to local educational agencies, 
under certain conditions, for handi- 
capped children who have left a State 
agency pioiinm and are now enrolled 
in a local t durational agency program. 

3. Section b03 Procedures end Effect. 
Section 503 of the Education Amend- 
ments of 1972 (Pub. L, 92-318) requires 
the Commissioner to study all rules, 
regulations, guidelines, or other pub- 
lished interpretations or orders Issued 
by him or by the Secretary af.ter June 
30, 1905. in connection with or affect- 
ing the administration of Office of 
Education programs, to report to the 
Committee on Labor and Public Wel- 
fare of the Senate and the Committee 
on Eduration and Labor or the House 
of Represf ntatlves concerning the 
study, and t.i publish in the Federal 
Register these rules, regulations, 
guidelines, interpretations, and orders, 
with an opportunity lor public hear- 
ings on the matters publlshvd. The 
regulations below refit ct the results of 
this fctotly^a* it pertains to the pro- 
grams under section 121. Upon the ef-, 
fectlve date of part 116b, aM preceding 
rules, regulations, guidelines, and 
other published interpretations and 
orders Uvsiu d in connection with or af- 
fecting the piogram, except the Office 
of Education General Provisions Regu- 
lations and the general Title I regula- 
tions In part 1T6 of rifle 45 of the 
Code of Federal Krg'ilations, will be 
supers* tVd. Tor example, nil Informa- 
tion Bu.it uns isMicd by km* Olflce of 
Education with respect t.j this pro- 
gram prior to that date, to" the extent 
they contain tins mateual. will be su- 
perseded. 

4. Effect ofOfJuc of Education Gen- 
eral Provisions Kcqw'ations. General 
fiscal and administrate rules for the 
program are provided under the Office 
of Educai >n,i General PtovTsious Regu- 
lations (45 CPU paitr. 100. 100b. and 
lOOo) vluth were adopt rd in connec- 
tion with lh° sanir Mudv under sec- 
tion 503 of the Education Amend- 
ments of 1972. of which this publica- 
tion is a part. (Rofenncr is made In 
pai titular fo (In- pit u.. ions of parts 



100b and We of Till* 45 CFK re- 
taining general pro\Uons for S'ate 
, administered programs, which .t e ap 
| plicabh? to t'*e pi on ra mo un<kr i 
of the Elementary md Set m.,%r\ 
Educatio i Ak . as aniculed. 

5. RcorjanuatujU of part 116. lr. \ iw 

past, this program hao not had r j <.ia / 

tions scpirale from those in par- ' / 

Under a rcc-nt reouani7Atir.ii. prp 

116 (as publj«hi d in fn al form 1 1 o« p 

tembqr 23. It 7(j (41 Fi 42<-94-4 > 

Is limited to hose provisions II*: t u« 

applicable to all reci; tents, ln»li<iii 

State educational agencies u:id« 1 ■»«• 

tion 121 of Act. .'art 110a. imh 

Ushed concurrently wiMi part 1H. prp- 

vldv?s the re>- lUtions uhich are xy\ I. 

cabie solely o the Jtcal edu« a i p 

agency progrim for eJ'itationa* ^ tl< 

privod chiidnn Part 1 16b will {. o» 

the refutations wile* are ap; t r.» r 

solely to lite program or hanGit.ijv« l 

children under stctlot. 121. Pait : <d 

(published a* i» ttnm , mai rcRUi t.o a 

on July i j. Jy ( 7; 42 Hi 36076- 260b&i 

governs the migrant program utdu 

section 122. and part 116c (pu UhH 

as interim ft iai regulations on April 

12. 1977. 42 bR 192^6-19289) pcurrs 

the program for ntj; ected or ie! u 

quent children under action 12:). 

6. Amendments to Title I. The rcgu 
1 at ions set forth below lmp<morL 
amendments made to section 121 <f 
Title I of the Element.iry and Suond 
ary Education Act by Pub. L. 'J -380 
(the Education Amendments of 1*74) 
and amendments affecting the lr.;iie- 
mentatiou of the program mat'e >y 
Pub. L. 94-43U* (the Education A: lcr. '- 
mentsof 1976). 

(a) The foil )wlng ref ects the u odlf i 
cation to the progr.im requind bj 
Pub. L. 94 4J12: '7/o/d Harming . S< 
tlon SOKoi ol Pub. L. 'K 482 ain ndi J 
sectjon 125 of Title I of the L. -men 
tary and Secondary E iucailon i t to 
provide that no Stat( shall rcc« .o m 
anv fl.;cal .\ear prior to Octol t r 
1978, an amount of Hinds urntr* «r 
tlon 121 which is less Uian 100 \h rcei i 
of the atnnu.it which that £51:.' e iO 
celved in the prior fi .cal year under 
section 121. Prior to i iis amend urn 
this "hold harmless' 4 provision a:«pile1 
to each Slal<« agrnc> rather tain to 
the StaU as a w hole. This nmci.t r ent 
is reflected in § UCb.4((b) of this hnr.! 
regulation. 4 

(to) The following rdlect the modlfi 
cations to the program requind by 
Pub. Ii. ^3 380: (1) 77 e Rate o.f Pav 
inenL Except as prov tied In stetions 
124 and 125 of Title 1 (Reservation ri 
Funds for Terrrorie^ and Min mtm' 
Payments, respect ive'y), the grant 
which an a.ory (jther than t> 
agency for V irrto Ruo) Is eligible to 
receive und- r this piogram is an 
amount oqua to 40 per centum < f the 
average per upil ex-pendlture 1 1 the 
State, or <1) in the \ise wher? the 
average per )>up;l exprnditure \ the 
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Mn\C L- lesa than f.0 per d iilum of the 
«u*ra»:» per pupil expend lure in the 
V sted States, of SO prr centum «>f the 
i\i»r&R' per pupil expend *u:e in tin* 
Unted States, or <2> in th' caw where 
the nvraue per pupil exn-nditure in 
the Si ate Is more Uimi 120 prr crn out 
jf the average prr pupil rxpeilttil A'V 
in the United States, nf 120 p"r 
rentiin. of the average per pupil ex- 
penditure in the United Stale*. inuHl- 
phed *y the number of eMMren In 
average dally atendanci. as deter- 
mined by the Cwa winner, at 
school: for handicapped chddren opir- 
ul.'d oi supported by thr SUte agency. 
H.e giant which Puerto K»co Is ellrl 
btr to receive under this* program » 
th-* anount arrived at by multiplying 
in 1 number of children in IMertn Rleo 
co'intci as provided in tl preceding 
sentence by 40 per centum of (1) the 
a\ "-as* per pupil expenditure In 
P.,ertu Rico or (2> If the average per 
pi.pil expenditure is more i han 120 per 
ciiitun, of the average por pupil ex- 
p*;uU ire in the United Slates. 120 per 
centum of the average por pupil ex- 
pendlture In th<* United States. (2) 
AJvumvy of Program. The State 
iU'.'uej must now insure that each 
child counted in average dally atten- 
(Uiu't r or purposes of det» rrninlng the 
amount of a grant undei ihis program, 
* i.l lx provided u program, coinmen- 
*u-a:e with hU her special educa- 
te i al iveds, dm ng the fiscal year the 
ti tt-ra funds ar 1 made mailable. (3) 
T>G*>*J r, Hanc'.H apped children who 
Ime Wt an educational program for 
han !k -ippcd children operated or sup- 
jMiiej oy the Plate agency and are 
p -ticipattru. »n a program op-rat- 
*t\ i r supported by a local educational 
, ru'j shall be counted In average 
dim tttendiuu*t in dctt mining the 
ii.iv tl of a **uuc agtneys grant 
u: dir this program if: a> Kaeh child 
ut.*i <l contlnius to receive an appio- 
P'Ud'j dt signed special education 
pmriMn. and (t) the funds attribut- 
\ \ »• those eh Idren an transferred 
b i i .-State agency to th< local educa- 
tional ai»enr>, 

t) Tlte following reflect policy 
m >dil Uioas of I lie pro. iam by the 
l-un-ii of Edutiilon for the Handi- 
e p:<m (1) Aver*we Da\*v Attendance. 
T h' Cominissior'r has d< termined. In 

a. < iifancc «illi t»u- d*M n lion gi anted 
nut incl*r section rJl^t' of Title I, 
t a' :»erag< « a:ly at tendance for 
pie s minted .mrter section 121 shall 

b. I'M percent u. eliBibl- ••moiled chih 
0f.«, I'he Notite ot Proposed Rule- 
n» t *\ for part 1 16b staled that aver- 
;* • kU iy attend nice would be 94 por- 
i<. < the toul membership enroll- 
f,u . »* eligible handicapped children 
it a Mhoot or >rograpi. The change 
v i» nide to reflect a d termination 
r»* ih» Elu-cau of Education for the 
U.n.lripped that the average daily 
a*!, icaiu'e of eligible handicapped 



children Is more closely reflected by 
the use of total membership enroll- 
ment (2> Server Costs. As a result of 
a policy to assure a "free public, educa- 
tion," costs for room and board may 
not be charged to the parents of a 
child placed in an institutional real- 
dentlHl care facility for educational 
purposes. T he proposed regulation 
stated that costs for medical care must 
be provided at no cost to parents If the 
child was placed In an institutional 
residential care facility by a State 
agency. That provision has been 
changed by dropping that require- 
ment, and the new 5ll6b.62(b) re- 
quires that parents not be charged for 
nonmedical care. This change was 
made to coordinate this regulation 
with the regulatory requirements 
under part B of the Education of the 
Handicapped Act and section 504 of 
the Rehabilitation Act of 1973. The re- 
quirements of those regulations are 
further discussed below. (3) Vie of 
Funds for Services which the Appli- 
cant Required to Provide. Under the 
general Title I • regulations 
(5116 40(b)). mile I funds. Including 
funds under this part, may not be used 
for services which an applicant agency 
Is required to provide by State law or 
pursuant to a formal determination 
under various Federal civil rights stat- 
utes (including section 504 of the Re- 
habilitation Act of 1973 relating to 
nondiscrimination respecting handi- 
capped persons), or pursuant to a final 
order of a court. T)ie Commissioner 
has determined that this restriction 
should not apply to the program 
xinrfcr this part. Section H6b.2 has 
>bcen amended to achieve this result. t 
The change is more consistent with 
Congressional intent in creating this 
program, and should avoid disruption 
as States move toward full service for 
all handicapped children. The effect 
of the change will be that use of funds 
under this program for State-mandat- 
ed education will, not automatically 
constitute supplanting If no State or 
local funds arc In fact displaced. 

7. Relationship to part B of the Edu- 
cation of the Handicapped Act* as 
amended by Pub. L 94-142 (The Edu- 
cation of AH Handicapped Children 
Act). The program for handicapped 
children under section 121 of the 
ESEA is primarily for children whose 
education Is provided by the State, in- 
cluding children in State residential 
facilities. Part B of the Education of 
the Handicapped Act. before October 
1. 1977, provided funds for children In 
local school districts. Pub. L. 94-142. 
enacted on November 29. 1975. con- 
tains extensive amendments to part B. 
including provisions which are de- 
signed to assure that all handicapped 
children have available to them 
(within mandated timelines and age 
ranges) a free appropriate public edu- 
cation, to assure that the rights of 



handicapped children and their par- 
ents arc protected, to assist States and 
localities In providing education to 
handicapped children, and to assess 
and assure the effectiveness of efforts 
to educate those children. Most of the 
Pub. L. 04-142 amendment* to part B 
became effective on October 1. 1977. 
The regulations published on August 
23. 1977 (45 CPR Part 121a) were ef- 
fective on that date. One Issue clari- 
fied In this final regulation Is whether 
funds available to * State under part 
B can be used In part to support edu- 
cational programs for children in 
State operated or State supported 
achools. The tormcr section 613(a)(9) 
of EHA (effective until October I. 
1977) required that a States' Annual 
Program Plan provide an assurance 
that part B funds would not be used 
for handicapped children eligible for 
assistance under section 121, The 
Office of Education had Interpreted 
this provision to preclude use of part 
B funds for children who either were 
eligible to be counted, or who were ac- 
tually counted under section 121. The 
new section 6il(a)(5)(A)(iii), effective 
October 1, 1977, prohibits the Commis- 
sioner from counting handicapped 
children under part B who are count- 
ed under section 121 of ESEA, but 
does not preclude (assuming all other 
requirements of part B have been met) 
the use of part B funds ior handi- 
capped children either counted or eli- 
gible to be counted under section 121. 
That prohibition in section 611 of part 
B relates to the counting of, not the 
provision of services to, handicapped 
children. The prohibition Is reflected 
in 5 116b.46 of this final regulation. 

The new part 121a imposes require- 
ments on a Sta'te educational agency 
regarding the treatment of handi- 
capped children in a State receiving 
part B funds. These requirements 
benefit all handicapped children in 
the State, and are not* limited to those 
children who have been counted or 
served under part B. The Stat educa- 
tional agency is responsible for imple- 
menting those requirements regarding 
handicapped children eligible for sec- 
tion 121 benefits. These requirements 
Include those activities relating to lo- 
cation, identification, and evaluation 
of handicapped children, development 
of an Individualized education pro- 
gram, confidentiality of data, time- 
lines relating to the provision of a free 
appropriate puboc education (and 
what services must be provided at no 
cost to parents under a free appropri- 
ate public education) development of a 
full education opportunity goal, place- 
ment, least restrictive environment, 
procedural safeguards* priorities In 
educating handicapped children, and 
parental participation^ Due to the im- 
portance of the part 121a require- 
ments for those involved in section 121 
programs, the Office of Education 
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urges that close attention be; paid to 
that regulation. Subpart H of the new 
part 116b cross- references those statu* 
lory requirements In part H of the 
Education of the Handicapped* Act 
which affect the operation of pro- 
grams under section 121. 

8. Relationship to section 504 oj the 
Rehabilitation Act of 1973. Final regu- 
lations governing section 504 of the 
Rehabilitation Act of 1073 were pub- 
lished on May 4. 1077 'as part 84 of • 
Title 45 of the Code of Federal Regu- 
lations (42 FR 22676-22702). Subpart 
D of part 84 relates to nondiscrimina- 
tion in the provision of education to 
handicapped children. The above-men- 
tioned new parC 121a (governing part 
B cf the Education of the Handi- 
capped Act, as amended), although 
more extensive than subpart D of part 
84. closely parallels the latter regula- 
tion of section 504. To the extent a 
program or activity receives any Fed- 
eral a.saistance (e.g. section 121 funds 
for State operated programs for 
handicapped children), the require- 
ments of part 84 will apply to the op- 
eration of that program or activity. 

9. Citations of U*gal Authority. As 
required by section 431(a) of the Gen- 
eral. Education Provisions Act (20 
U.S.C.'1232ift>>. as amended by section 
405 of Pub. L. 94-4BL' and section 503 
of the Education Amendments of 1972. 
a citation of statutory or other legal 
authority f or each section of the regu- 
lation has been placed in p. entheses 
on the line following the text of the 
section. 

10. Comments and Responses. Pursu- 
ant to section 503(c) of the Education 
Amendments of 197?. the Commission- 
er provided Interested parties an op- 
portunity for a public hearing on the 
proposed r» nutation, published April 
13. 1J76. The purpose of the hearing 
*as to receive comments fijid suKges 
buns on the published materia.!. Addi- 
tionally, an opportunity was provided 
to submit written comments and sug- 
gestions. Written comments were re 
reived from officials in State educa- 
tional agencies, other State agencies, 
local school districts, private organiza- 
tions, professional organizations, 
taibltc interest groups, and individuals. 
1 he following is a summary of com- 
ments received and the responses set- 
ting forth either the changes which 
have been made in the regulation as a 
result of the comments, or the reason 
why no change is deemed necessary. 
Comments are arranged in order of 
the section ot the regulation to which 
they pertain: Since the publication of 
Uie Notice of Proposed Rulemaking, 
this regulation has been extensively 
reorganized and. in many Instances, 
the sections have been renumbered. 
References to section numbers in the 
following Comments and Response* 
a're to the sections as numbered *» this 
final regulation. 



Summahy ok Communis an Usi'onsks 

I. srCTION lf6b.3 PKKINITIONK 

Comment. One rommenter suggested 
that "eligible child*' should be rede* 
fined to include uncounted children in 
agencies and vanous facilities where 
other children are counted. The com 
mentor felt that those children, un- 
counted becpuse, among other reasons, 
they may not have beeM enrolled in an 
educational program at the time of 
the average daily attendance count, 
were those who were most in need of 
section 121 funds. 

Response. The definition of "eligible 
child"* has been deleted. In using the 
term "eligible 0 to define only counted 
children, the definition was potential- 
ly misleading, causing some misunder 
standing as to whether ' eligible" re- 
ferred to counted children only or also 
to those cniUlren "eligible to be count- 
ed." As to the commenter's concern 
that uncounted children were the chil- 
dren most In need, section 121 pro- 
grams are intended to provide supple- 
mentary services for those children 
who are en the membership roll of a 
special education program. The stat- 
ute comteinpiates services to children 
who have been counted. However, 
§ 116b. 55 provides that children who 
did not gcneiate funds are eligible to 
participate on a space available basis if 
their participation docs not adversely 
affect the program established for 
counted children. In addition, section 
612(3) of Pub. L 94 142 (effective Oc 
tober 1. 1977) requires a State to es- 
tablish priorities for serving handi- 
capped children in the following 
manner; As a first priority, to serve 
unserved hvallcapped chlldien and. as 
a second priority, the most severely 
handicapped children within each dis- 
ability enter,! o ^bo are receiving in 
adequate services. The Office of Edu- 
cation notes that chlldien In institu- 
tions eh. .hie for funds under section 
121 who hav not been counted be- 
cause they aie not on the membership 
roll and are no) fn an ediu t.onal pro 
grain may he cwvend nririe' the first 
priority, and the most severely handi- 
capped receiving inadequate services 
may be covered under the second pri- 
ority. Assuming all other nquuements 
of part R of the Education of the 
Handicapped Act have been met, part 
B funds may be used to provide ser- 
vices to either counted or uncounted 
handicapped children for whom the 
State agency is directly responsible for 
providing a free public education. 

Comment. A commenter suggested 
that the term ' State-supported 
school" b< defined to Include a mini- 
mum percentage rate ol State finan 
cial support to establiMi the qnalifica 
tions of specific school? The com 
menler U it that the Absence of these 
criteria inadw it difficult to determine 
the eliK.ibi ity of alleged .Si ile support- 
ed school , 



Response. Tin conn ient ha: not 
been adopted. Tor pent i.tage of Stale 
financial snppct; is :rre t \ar.t, as oni 
as the Stato aTiney wr ich is din civ 
responsible foi prowceng fiec pi b i» 
education hwv irtered i ito a contra'' 
or other arr.ui j ment .uth the State 
supported e'10 >l A '*on i uent has I ee 1 
added foHcvu; He ddinilien, ».5.c*i 
discusses tin- q ia!:ii< at ens of an t lit:i 
ble State-sun ( i U d *.d ml, and with 
eiaphisi/.c.s tl.< lequirmunt that the 
State agency l legally * t .* poitsib*'. 1 »i 
the education * f the ch Id. 

Comment. Oi e comme iter suf.g« >t« I 
that orthoped'f 'dl> inn aired" replace 
"crippled" and that "specific Ken*, tint 
disabilities' bt adu< d as a ca'.epoi ' 
tlie definitltn of "han hcapjed <h 
dren." In orch ! that the iefin.tion .u 
allel the di fr t*on of ' handicaj ^« ' 
children" t^. named In >art B o f t 
Education 'f tl f Handif \pped A?;. 

Response. NoVnange has be en ma \ 
in the drllidti.m. The d« flnltion is i 
quired by ftatitc The new definit e . 
of "handicappul ch.ldren" and of tt 
Individual ha.allcpppi.ng condi! t 
have been r ll:.hrd part A V - 1 
final ngulaM.r flhc rrvv purt ».la> 
governing mi! R of tin KdtKaUoi of 
the Hand, i, r.pi • <1 Act. a. amende 1 I i 
Pub. I*. 94 XV2 l"ne Co:r missbner -a ill 
consider ad*' pi w thost lefinttio: * (to 
Include orhore k ily unpaired i 1 * 
learning di v tl.l d jus separate ca:«cn 
rles) at a feline da*e U r this secern 
12S1 protTai ' "he Com nfsslnner r-, 
adopted U telinUoM. of "s*p 
education" n n< • '!el.« f ed ei vices" U ir 
the new part r.'ta and ra.< refem.vd 
tho'e d fin iu is in §ll6b.S of 
part. 

2 SimON ill i '«» ANNUAL I'KC I" '. 

1'l.A *l 

Coinnen: O- Co im "iter Ml 
the Sla*e . In- aI tonal am ncy shrill'! 
submit only uim pi « „ \< ich weu* be 
sutiniltei' p ~t of ihr Edueaticr rf 
the I it 'l' ' I A *t |»I in. Th«* e >n 
xt\i nt^r If it * Ih \Vki* lessen r • 
pi |ier^<*rk *i m of'lhr Mate. 

If i • , **n \ ■ » h.Mu.e tia been m i 
in t 'h > i ii S> tilr \ 14**! of '. >lh 
.1 ol, 'he I : ' n'arv ri.i.l Secoi:. 1 
EducKt on .\a -. J of the > 

eral IV Ir I pi* 'Visions <*5 CKK far 
116) rtnuiri' that seetiu , 121 plan* \u 
snhmuu'J tt.th the .:ral 1 • I 
plan. 

3. SKCnoN J."l »i M'All liOUcAT Hi A«. 
ACKS' Y FI iCAL \ULNT 

Cumment OieMonunei ler sug u ** % . 
that a State •ducatloi.i agervj t » 
lieu of a Siate agency) he ab'e to \ } 
minister fund* directly u an eli, Me 
local edm nl mill ar.ene. unier lh* 
part. 'I he comwnter 1 It that tl , 
would i(!ie\t Mate a 4 ;n cies. partus 
laily In sp.'vrj< popuhted S'ate> r* 
additional ljo.tk« % e»iing a 1 tl paperwork. 

Rrsponsr 'I ne ccmnu nt has b-<?i 
adoplt-d. S ».ion iHib.i I statu*. 1 »a» 
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tin- -Unte education*! agrncv may net 
rt tlir fiscal went, oi the State agency 
in dir.Mirsing funds under thia part, m- 
c.'ichm transfers of funds to local edu- 
cational agencies 

\ -.S.CTION 1 I «.!)• 1 3 OTIIKIl S TM K 
I t IUATIONAL ACINCY KM FON.,1 IIIUTII S 

'\tmtmnt A comment. t fr-lt that 
*-.e isolation should aPow the State 
••-{rational agenry ti! develop services 
f uf ch.Urer. ixi other Sia;c a»;-ncic s If 
a S\.t agency's applicit »n does rot 
^ . i»ui.t for all *iandic:ft>ped children 
hi the StUe agt;»cy who are eligible 
under this part, 

hesponsv No change h.n b»*en made 
in the regulation Nothing in the rega- 
in urn prohibits a State educational 
i tne> from enveloping spruces for a 
4, uUapped child. In .i situation 
a,i the State educational agency is 
-esponsiUe for tl *• -lucation 
i hai uicapped uldre:i. inut a^ncy 
\«mM be treated as an> ouier eligible 
•> a't agen«'> in apply n: f r funds 
i. Ut his part. In i S* 
•ur .. an kr P*r B of Ur 
> 'i, Handicapped A'' 
♦ »i (Mt.onal agei cy is re 
,i'.\.v (hbkt a 1 «»diira!" 
n ;>tc State are jndu tt.»* supervision 
ll;c :State edi ration?! aprnrv, and 
'hai a free apprcpriare pubhe edu«n 
-» .i v J bo pr>nd«d i' ar. hindt 
••jltoi children in the State kwdhm 
i r ta.c. ages \nd tinHiisf. 1 (The 
r« in ,»ients of oart B a.-' rrfcrenc-jd 
i .!.;), ».\rt II of tt..s part » In addition r 
1 ,\n application by a Stale agency 
,i dr this part Joes not account for 
.... It iiKlirtppciI childr- ;> in the 
•i^'icv. uncounted children in the 
S . erncy at two time the funds aie 
.i ,il.u «• may be served \^ ..laird In 
, i lit; k> of thu part. 
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uation of programs and projects assist- 
ed under this part. In addition, the 
new § 1160.3G requires that the project 
application of the local educational 
agency Include any information the 
State educational agency requires to 
perform It* duties under this purt. 

Comment Onr commenter empha- 
sized the need for comprehensive in- 
service education of all Individuals In- 
volved with a handicapped child. The 
commenter felt that § U6b,21<b)<8>. 
requiring a description in the project 
application of any proposed training 
fo;* the school staff and parents of 
handicapped children. wa& Inadequate, 
as it did not require any proposed 
training. 

Response. The comment has not 
been adopted. The Office of Education 
considers the training of personnel es- 
sential to the success of programs and 
projects assisted under this part and 
encourages the use cf. funds for that 
training. However, payment of Title I 
funds for In-service training is dealt 
w^h in §§116.34 and 110.36, of the 
General Provisions governing Title I 
(part 116), 

Comment. One commenter suggested 
that the project application reflect the 
responsibility of the applicant to pro- 
vide an appropriately designed individ- 
ualized education program for each 
child receiving services under this 
part. Another commenter suggested 
that the project application should 
contain assurances that the child 
being served under this part would be 
educated In the least restrictive alter- 
native. Both commentcrs felt that the 
suggested changes should be made to 
comply with the requirements of part 
B of the Education of the Handi- 
capped Act, as amended by Pub. L. 94- 
142, 

Response* A change has been made 
in the regulation by adding 
§ 116b.21(b)(12) requiring that the ap- 
plication contain a description of the 
procedures to be used In developing 
and Implementing the Individualized 
education program which must be pro. 
vtded for each handicapped child 
under Part B of the Education of the 
Handicapped Act. A now subpart H 

' has been added which references the 
additional requirements of the Educa- 
tion of the Handicapped Act. which 

* would include the requirement that a 
child h#- educated In the least restric- 
tive setting. 

G. SKcrU N MGb?3 PVKrNTAl. PM'TICI- 
CATION «N TUK DVVFI.OPMKNT OF THE 
IMtOJEPT APVL1CATTON 

Comment One ominentrr suggested 
that parents sh« iild haw- sufficient 
notice of Die opportunity to particl- 
pat" m the development of the project 
appii »tion. ?»ndti ' newspaper publi- 
cation of that not .re wuiid moi.t effec 
tivelv n :u'h the pciural public 

Rt\p'*nse. A change has Ia«m. made 
in the regulation by addi»»n a new 



§ 116b,21(b)(13) which requires that 
the project application contain a de- 
scription of the procedures used to^ 
give parents of the handicapped chll-* 
dren an opportunity to participate in 
the development of the project appli- 
cation. However, no change hai been 
made In 1 116b.22 to require newspaper 
publication of the opportunity to par- 
ticipate in the development of the pro- 
ject application. Programs and pro?-. 
Jects under this part are very diverse 
and vary greatly within a State in 
terras of the extent of geographic iso- 
lation (which may affect parent avail- 
ability) and the numbers of handi- 
capped children in a program or pro- 
ject. Because of this diversity, the 
Office of Education believes that the 
State agency is best able to determine 
what methods of notice are appropri- 
ate and what best constitutes an op- 
portunity to participate in the devel- 
opment of any particular project ap- 
plication. 

7. SECTION ll«b.25 RETORTING BY STATE 
AGENCY Or CHILDREN TRANSFERRING TO 
A LOCAL EDUCATIONAL AGENCY PROGRAM 

Comment One commenter felt that 
the State educational agency should 
be able to set the timelines for submis- 
sion of the report of children transfer- 
ring to a local educational agency and 
submission of the project application. 
The commenter felt that this change 
would provide the needed administra- 
tive flexibility for the State education- 
al agency. 

Response. The required reporting 
date under §116b.25 of June 30 has 
been dropped, and the new 
§ 116b.25(b) requires the State educa- 
tional ageney to prescribe trie manner 
of submitting the report. The pro- 
posed § 1 16b.21 (relating to submission 
of the project application) did not con- 
tain any required date for submission 
of the project application. 

Comment One commenter felt that 
the proposed § 116b.25. in requiring re- 
porting the child's name, might be in- 
consistent with State laws. Another, 
commenter feared that the provision 
would violate the Family Educational 
Right* and Privacy Act (governing the 
confidentiality of personally identlfi- 
able data in student records; 20 U.S.C. 
1232g) and the confidentiality regula- 
tions under part B of the Education of 
the Handicapped Act (45 CFR 
121a.560-121a.576). 

Response. A change has been made 
in the regulation to permit an- alter* 
nate method of identifying the child 
as well as identifying each child's 
handicapping condition. The change 
has been made to accommodate State 
laws. A report under this section 
which does include the name of the 
child would violate neither the part B 
confidentiality regulations nor the 
Family Education Rights and Privacy 
Act, although States are encouraged 
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not to collect data In personally identi- 
fiable form. 

S. SECTION 1160.31 TRANSFER OF FUNDS * 
* TO LOCAL EDUCATIONAL AGENCIES * 

Comment One commenter felt that, 
upon .a child's leaving a State agency 
to enroll in a local educational agency, 
the funds should not be transferred to 
the lopal educational agency but 
should remain in the State agency for 
use by other handicapped children. 
Another commenter stated that the 
statute does ndt mandate the transfer 
* of funds but permits the transfer if 
the two statutory conditions are met. 

Response. The section .has £een re- 
vised so that the transfer of funds is 
not mandatory in certain situations. In 
^addition a comment has been added. * 
following the section, which discusses 
the situations in which the transfer of 
funds is either mandatory or permis- 
sive. Examples have been provided as 
welf as suggested criteria that the 
State agency could take into account 
in determining whether to transfer 
funds to trie local educational agency. 

Comment. ..One commenter, noting 
that a child's placement can change at 
jmy time during the school year, 
stated that children enrolling in a 
local educational agency' after they 
were counted October 1 in •& State 
agency program did not become part 
of the local educational agency's aver- 
age daily attendance count for many 
months after their transfer. The com- 
menter felt that if those children were 
not qualified to receive services that 
year on a space available basis 
<§ 116b.55). those children were unfair- 
ly denied any services under this part 
during the year of their transfer. 
- Response/ The comrrtent added fol- 
lowing 1 116b.31 indicates that a State 
agency may transfer funds generated 
by a child in a State agency count at 
the time of true child's transfer to the 
local educational agency. « 

Comment One commenter felt that 
the section should indicate that a 
State agency has the discretion to 
transfer an amount of funds greater 
than or equal to the amount of funds 
that the handicapped child generated. 

Response. No change has been made 
in the regulation to permit a transfer 
of funds m an.amount greater than or 
less than the amount of funds that 
the handicapped child generated. The 
statute only authorizes a local educa- 
tional agency to receive ari amount of 
funds equal to the amount the child 
. generated. Section 116b.41(a)(3)(lv) 
t states that a handicapped child in a 
local educational agency may be 
counted % ln average dally attendance 
under, this Part if. among other condi- 
tions, the State agency transfers to 
the local educational agency an 
amount equal to the sums received by 
the State agency which are attribut- 
able to that handicapped child. This is 



a statutory provision. Section 
U6h.5<hb) states that the entire 
amount of funds generated by a child 
need not be spent on that child as long 
as some of the funds are used to meet 
his or her individual special education 
needs. Having received the entire 
amount of funds generated by the 
handicapped child, the local educa- 
tional agency has the discretion to use 
all or some of that amount on the 
child. The remaining funds generated 
by the child, if any. must be used ac- 
cording tp5116b.50(b). 

Comment One commenter felt that 
any mandatory transfer of funds to 
the local educational agency was an 
undesirable drain of funds from the 
State agency. The commenter felt that 
funds generated by a child currently 
in a local educational agency should 
be retained by the State agency for 
use on other handicapped children in 
the State agency who were either 
counted or uncounted under this part. 

Response. A comment mas been 
added following §ll6b.31 'which dis- 
cusses under which circumstances a 
State agency may retain funds attrib- 
utable to a child currently in a local 
educational agency for use for other 
handicapped children in that State 
agency. Section 116b. 55 discusses the 
participation of children who were not 
counted under this Part. 

Comment One commenter felt that 
funds attributable to a child eligible 
under 9 116b.41 (a child transferring to 
a local educational agency program or 
project), and who subsequently re- 
turns to the State agency, should not 
continue to be transferred to the local 
educational agency. 

Response. Section 116b.33(b) states 
that the State educational agency may 
require the local educational agency to 
either retain funds generated by a 
child who has left the local education- 
al agency and use thoae funds for 
other han^capped children enrolled 
in that loc&i educational agency, or to 
return all or a portion of those funds 
to the State agency in which that 
child was formerly enrolled. Handi- 
capped children who have left the 
local educational agency and who have 
returned to the State agency may not. 
of course, continue to be counted in 
the local educational atrency average 
daily attendance count and are eligible 
to be counted In the Slate agency 
average ciai'y attendance count. 

9. SECTION H6b.4I ELIGIBILITY OK 
CHILDREN TO BE COUNTED 

Comment One commenter suggested 
that " a child eligible under 
§ 116b.41ta)(3) should not be counted 
by the local educational agency for 
longer than two years. The com- 
menter, noting that the funds under 
this part are for .State operated Uro- 
grams for handicapped children, felt 
that this restriction would ptrmit 



more fund, ^mki thu part to flo.. to 
and remain in the State agency itself. 

Response. No change has been mace 
In the n filiation. A child may be 
counted by the lo< al educational 
ag( ney lot g as the child is el Mb! ', 
that is, meds the requirements of 
§ 116b41<a>CP. The statute se\s no 
limitation on the length of time tin 
child may be counted by the loca' edu- 
cational agency 

10. SECTION 1 1 6b. 43 AVERAGE DA 3 LY 
ATTENDANCE COM STATION 

Comment. One commenter felt that 
,the rcquiremt ut that average daily at- 
tendance bo 94 percent of the total 
membership enrollment was unde., .a* 
ble, as average daily attendance in 
State operated programs is closer 
100 percen* of enrollment. The com- 
menter felt that the use of the 9*t pci- 
cent figure treated Inaccurate devi- 
ations in reporting by speakirg of 
"whole" chiUi en versus "partial ' clul • 
dren. 

Response. The comment has been 
adopted by defining a\erage daily at. 
tendance to i lean the total member- 
ship enrollment of haidicapped chil- 
dren. 

11. SECTION H6b.4V DATES FOR CU V ?T« 
ING AND REPORTING AVERAGE DAILY AT 
TENDANCE 

Comment Cue commenter felt that 
the October 1 date should be rep.ae^cl 
by a date lat^r in the school year, a*. 
October 1 generally reflected a tine ej 
low enrollment of handicapped chil 
dren in a State supported prograi 1 
and many children had not been r»* 
ferred to the State agency by that 
date. 

Response. The comment has not 
been adopted. The date for counting 
by the State agency and local Tiiea 
tional agency will remain as October 1. 
The Office of Education feelr that 
date for counting shoul 1 be consistent 
with the counting date of handicapped 
children under part B of the Ecue.a* 
tion of the handicapped Act. 

Common*. One commenter felt that 
the State educational agency slnuld 
be allowed to establish the date tor 
the counting cf handicapped chtUren 
under this pail. The commenter felt 
that this would give the State greater 
flexibility .Hid may permit a mon rve- 
curate count. 

/£c.<7>ohM. 1 he comment ha** not 
been adopted. Although it may be tn ,k 
that greater f! xibilitv m deternn in k 
the date to count may permit a n«n» 
accurate touni in a i:.\en situation, 
the Oftice oi Education feels that the 
October 1 date will alio* for ronbisten 
cy in the counting ol handicapped 
children u;ider this program and )art 
B of the Kducatlon cf the Handt 
cappt'd A(t lu addition, the timely 
.submi&Mon ol average daily atten 
dance data to the State educational 
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irviH'i 'ical n enabht.K the State 
• ti.u*hU.*na! tgein> to Mibimt the aver- 
j tte tiivi v attenda ice data o thf Com 
i k it> «r er b> November 15. a* required 
■ b> M lt b.44(b). 

C'viniti'fit One commenter felt that 
I'm report undei J U6b.25(a)« 1) <re- 
jKiung ol children transferring to a 
i >i ir iducationa agenr> > and the 
ie, , m Mnder Sll(>b44ta) (the report 
t f- average dali) at.endunce) over- 
J w>l«*d. 

I ••5,»'w^^. No ctange ha> been made 
ri i«^p>nse to tl is co' *meiu. As the 
i mi . .iiory reporting date of June 30 
u\ U v M 16b 25 has beer) dropped, a 
M« *• f,enc> couli determine t<uit the 
i,i >i:n;'ion reqn red undir both sec- 
t,i s Ciiiid be n ported at the same 
i t #. The Office >f Rdm ahon expects 
notlr State ed< < atrial ng»nry may 
d»ti:'tinr that lie infotmat on re- 
<;.itr(^ ur.icr § 1 U»b 2f> should be re- 
I oiiert r a date Mter thaj October 1. 

1. Ml HON Mel) fO TtlK Mil CMIONAL 

pi^oimm 

i ( ,) t ut. Ore win- !■ -I wanted 
I . . section to st^e that <\ hi'd need 
i oi a e all tie funds'! ■ child gen- 
erated a,s long as th< chl 1 received 
s mie h* nefit from :he fundi 

ji<»i*'nm*. A change iKmi made 
**i \r>\< .i.se to t^e rommen: tv p Jdmg 
5>»b), whuh s.atc* ihU the 
i - ,rt 8:r.( unt of unrV gem r.ited by a 

• \\ | i rider this pa t n» ed not be 
v >t •? o : that child a* loin some of 
t »■ : Mil '» are usi J to rue! hh or her 
i (iiri li.il spccia education needs. 

I - i i.. lining finds, if any, generat- 
« i ) v. :n\t child may be spent on otUer 
! ut.lv. pped children cum ted under 
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Response. The comment has not 
been adopted. The provision In the 
proposed rule requiring that the State 
agency notify the Commissioner of a 
handicapped child'f withdrawal has 
been deleted. Reporting the withdraw- 
al of an Individual handicapped child 
from a program not meeting State 
ftandards would be an unduly burden* 
iomc reporting requirement for both 
the State agency and the Commission- 
er. However, the Office of Education 
recognizes the need to determine the 
location of any handicapped child 
withdrawn from a program to prevent 
that child becoming lost In the educa- 
tional system. The new } 116b.51 re- 
quires the State educational agency 
have standards which Insure that each 
handicapped child counted under this 
Part receives an * appropriately de- 
signed education. In addition, as refer- 
enced in 5 lt'6b.73. part B of the Edu- 
cation of the Handicapped Act re- 
quires that any activities conducted 
with funds under this part to assist 
the education of handicapped children 
must meet the standards of the State 
educational agency. Enrollment of a 
child counted under this part in an In- 
adequate program violates § 116b.51. 
In a State receiving part B funds, the 
Education of the Handicapped Act 
protects those handicapped children 
Whether counted or uncounted under 
this part. 

Comment One commenter felt that 
the word "standards" was confusing In 
that It was too broad a term and may 
imply to the reaxler that all the educa- 
tion codes, regulations, and policies of 
the State educational agency must be 
met. The commenter felt that the 
word should be deleted or defined in 
$116b.3. 

Response. The comment has not 
been adopted. The Office of Education 
feels that "standards" Is not too broad 
a term and refers to a coherent, recog- 
nizable set of educational' require- 
ments established by each State edu- 
cational agency. In addition to the re- 
quirements of J 116b.51, a new 
§ 116b.73 has been added to reflect the 
requirement of part B of the Educa- 
tion of the Handicapped Act that any 
activity to assist the education of 
handicapped children under part 116b 
must meet the educational standards 
of the State educational aueney. 

14. SECTION 1 lCb.52 MAINTENANCE OF 
DIRECTION AND CONTlUH. 

Comment. One commenter felt it 
was impractical for an agency to main- 
tain complete control over a private 
program operated under contract or 
other agreement vwth the afeeney. 

Response. The regulation has h ^en 
chanped by deleting the ad;ecttve 
"complete." The intent of the section 
is to require administrative and super- 
vi.^rv rontrol and direction o\er the 
proRiam. The use of the word 'com- 



plete" may have been misleading. The 
section's Intent was to prohibit con- 
tracting out all iervicea to children 
and to require, as a minimum, partici- 
pation of the State agency or local 
educational agency through the ad- 
ministration and supervision of the 
services provided. 

Comment One commenter itated 
that his State law docs not permit one 
department to exercise supervision 
over a program in another depart- 
ment* The commenter suggested drop- 
ping the requirement of maintaining 
supervisory direction and control and 
to require only the maintenance of ad- 
ministrative direction and control. 

Response. No change has been made 
in the regulation. As the particular 
State agency or local educational 
agency Involved is charged with Pro- 
viding those children receiving funds 
under this part with an appropriately 
designed education program, the 
Office of Education feels that retain- 
ing the requirement of supervisory as 
well as administrative control U a valid 
one. The State education^ 1 agency 
must meet a similar requlren >nt with 
respect to all education prog ms for 
handicapped children, Including those 
administered by other State ag mcies. 

18. SECTION 11 6b. 63 DISSEMINATION, 
SECTION H«b.54 CONSTRUCTION AND 
EQUIPMENT 

Comment One commenter felt that 
the "promising special educational 
practices" referred to In 9 116b.53 and 
the use of the wo/d "equipment" in 
1 116b. 54 should be clarified to Indi- 
cate the terms may Include the use of 
educational materials, media, and 
technology. 

Response. No change has been made 
in the regulation. The Office of Edu- 
cation does'not feel that It Is practical 
to Include a complete list of activities 
that may be Included under these two 
sections. In not changing the regula- 
tion, the Office of Education in no 
way means to exclude educational ma- 
terials, media, and technology from 
either of these two sections. The 
Office of Education encourages the de- 
velopment of educational materials, 
media, and technology Mn the spheres 
of educational practices and equip- 
ment development. 

16. SKCTION 1 16b- 60 ALLOWABLE COSTS 

Comment Two comm enters suggest- 
ed that funds provided to a Stale 
agency under this part should be able 
to be used to pay for administrative 
costs. Another commenter felt that ad- 
ministrative costs should not be limit 
ed to one percent of the funds received 
by that State agency. 

Response. No change has been made 
in the regulation. Section 116b.60 indi- 
cates that administrative costs of the 
State educational agency arc permissi- 
ble, subject to section 143(b) of the 
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Act. The limitation of one pern l.t on 
that agency's administrative costs is 
statutorily set, and applies to the ad- 
ministration of all programs under 
Title I. (See the discussion in the pre- 
amble to the Migrant Program regula- 
tions* 42 FR 3G077-36078, published 
July 13. 1977.) However, there is no 
statutory restriction on the use of 
funds received by a State agency 
(other than the State educational 
agency) for administrative costs. 
Therefore, a State agency may use 
funds under this part to pay for rea- 
sonable and necessary costs of admin- 
istering those funds, subject to 45 
CFR 100a.81 (Allowable costs) and 45 
CFR Part 100c (Indirect cost rates). 

. 17. SECTION 116b.61 SPECIAL EDUCATION 
AND RZLATf-D SERVICES 

Comment One comrnenter wanted 
the section to authorize occupational 
therapy as a related service. 

Response. No change has been made 
in the regulation to specifically men- 
tion occupational therapy. The pro- 
posed rule contained a non-exhaustive 
list of permissible related services. 
This final rule dented that list and 
adopted the definition of related ser- 
vices from part 121a. That definition 
includes occupational therapy as a re- 
lated service. 

Comment One commented noting 
that some chlklr< n are placed \r foster 
homes in a school district by a mental 
health agency, feared that the school 
district may not be able to meet the 
mental health needs o\ those students 
(necessary intensive counseling and 
therapy) in addition to providing edu- 
cational services. 

Re$i>07ise. No change has been made 
In the regulation to specifically men- 
tion counseling and therapy. However, 
the definition of related .services, 
adopted for this part from part 121a, 
includes psychological services and 
counseling services as qualified "relat- 
ed services." 

Comment One commenter felt that 
the list of permissible related services 
in the proposed regulation was worded 
so 'broadly that it authorized the es- 
tablishment of duplicate and compet- 
ing health care facilities by the school 
sy.stem for treatment of handicapped 
children in lieu of the use of existing 
health department programs ar.il f t- 
rihlics. 

Response. No 'har.ge has been made 
in the regulation. Neither trie pro- 
posed rule nor this final regulation 
intended to authorize the uje o f hinds 
under this Part to estabiir.n separate 
health care facilities to deliver related 
services to handicapped children. 

Commnit One commenter fell that 
the 1'st of related services in the pro. 
posed regulation should specific :U)y in- 
clude educational media, instructional 
materials, and media tech nolo y ser- 
vices as'these services are of great i»n- 
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portanee in the advai»cemuit of spe- 
cial education. 

Respor.Si* 7 he definition of 4 related 
services ' in § 121a.l3, adopted for pur- 
poses of this part, does not specifically 
list media, materials, and technology 
as separate categories of services. 
However, it is expected and permissi- 
ble that funds under this part may be 
used for the .services suggested by the 
commenter to the extent they assist in 
the provision of special education and 
reiacd services to c hildren served 
under this part. 

18. SECTION llflb.62 TUITION AND 
SERVICES 

Comment. Many commenters object- 
ed to the provision proposing that par- 
ents not be charged for room, board, 
and medical expenses when the child 
is placed in a residential institutional 
care facility by the State agency. The 
commenters objected to the provision 
for the following reasons: (1) Many 
States have provisions for charging 
parents for room and board on a slid- 
ing seale basis— according to aJbSItty to 
pay. Some commented felt that, since 
their State received more money from 
these charges than from section 121. it 
uould force the State to discontinue 
participation in, this Title 1 program. 
Another c^mm/nter felt that the slid- 
ing scale eharpes did not ove' burden 
the par *a:» the charges were 
geaied to the "ability to pay M . (2) It 
was felt that in most circumstances, 
medical exp rises are not related to en- 
abling the child to benefit from an 
education. ani pn rents of handicapped 
crvldn n should eontinue to be respon- 
sible for then child's medical care just 
as parents of non-handicapped chil- 
dren sue responsible. (3) It was also 
stated tint th*»re is a distinction be- 
tween t»'«vse children placed m resi- 
dential care facilities for educational 
purposes and tiip^plaeed for other 
nonediicational purposes^ l.e , residen- 
tial), and that the majority of section 
121 children wererphictfd for nonedu- 
cntional purpose^. (4) Another reason 
given in opposing this provision was 
that Other progiams lie., insurance, 
Federal social service programs) *hich 
provide reirr bursement for services 
such as roo:n and board may require, 
as a rrimJiiion of funding, that parents 
be ch'ogt d fees on an ability to pay 
h;u>is o.<>r to be eligible for ttenr 
profit, i funtMng. Centrally* eMier 
Ft" lord ":!:'u r programs pr" L.k> 
pavme;. si- i ecSuca. tonal .ervics. 

\i e ie;;u..i«iun ha*! h.Tn 
rhant:< d ) r: ad H-at j\nenlsoi h.inji- 
eip.vd (P mren served under tnis pan 
s 4 1 a i 1 nn« he eha vd i or special °dn^n,- 
lien or leKied sia'o'S t rovided f i 
tno:»e ch liti'ei. (mrloi.'iuf the eost ol 
seivue ' i h is nio-n o. i h.n :d and 
nonn»»t*i<d care u'lulj rtf* \ rovided 
in in .* if < i o i.i I i ' i !. t -J ibl i an fa 
ciiity in vvr (n th( chad is placed for 
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Subpart A— Gantra! 

} U6b.l Scope. 

This part applies to programs and 
projects assisted under section 121 of 
Title I of the Elementary and Second- 
ary Education Act of 1965, as amend- 
ed. 

(20 U.S.C. 241c-l.) 

§ 1 16b.2 Other applicable regulations. 

Programs and projects assisted 
under this Part are also subject to the 
following regulations: 

(a) Part 116 of this chapter (general 
requirements relating to Title I of the 
Act, Including §116.5 Approval by 
State educational agency of applica- 
tion? from applicant agencies, §116.7 
Reports by State educational agencies, 
§ 116.31 Cooperative projects, and 
§ 116.40 Title I funds supplementary to 
State and local funds), except that 
§ 116.40(b) (Use of funds for services 
which the applicant Is required to pro- 
vide) does not apply; and 

(b) Parts 100. 100b. and 100c of this 
chapter (relating to fiscal, administra- 
tive, property management, and other 
matters). 

(20U.SC 241c-l.) 

§ U6b.3 Definitions. 

As used in this part (in addition to 
the definitions set forth in Parte 100 
and 116 of this chapter); 

"Handicapped children" Includes 
those children who are mentally re- 
tarded, hard of hearing, deaf, speech 
impaired, visually handicapped, seri- 
ously emotionally disturbed, or other 
health impaired, who because of those 
impairments need special education. 

"Related services'* is used in this 
Ptirt as defined in § 121a. 13 of this' 
chapter, 

• Special education'* is used in this 
Part as* defined in §J21a.l4 of this 
chapter. 

"State agency" means an institution 
or agency of the State which has 
direct responsibility established under 
State law for providing free public 
education for handicapped children. 

"State-operated school" means a 
school 6r a program which is adminis- 
tered directly by a State agency. 

"State-supported school" means a 
school or program operated under con- 
tract or other arrangement with a 
State agency. 

(20 U.S.C 241C-1; 20 U.S.C. 1401 <16>. (17).) 

Comment. A State agency may use funds 
under this part only to .serve those handi- 
capped children f3r whom the agency Is di- 
rectly responsible for providing free public 
education. The State agency may serve 
those handicapped children in State operat- 
ed or m State-supported schools. Although 
typically the State agency contributes a sig- 
nificant portion of the cost of providing 
education to handicapped children in a 
State-supported school, the extent of that 



contribution Is irrelevant at long aa the 
State agency la legally responsible for pro- 
viding education to the handicapped chil- 
dren In that State-supported school. 

Subpart I — State Educational Agancy 
Participation 

§ U6b.l0 Submission of annual program > 
plan. 

(a) A State educational agency shall 
submit a general application and an 
annual program plan to the Commis- 
sioner as provide^ in 1116.3 of this 
chapter. * 

(bXl) The annual program plan 
must include a description of each pro- 
ject funded under this part, including 
each project conducted by a local edu- 
cational agency. 

(2) The description of a project must 
include: (i) The project number* If 
any, (ii) a brief narrative description 
of Ihe project, (iii) the project loca- 
tion, (iv) the number of children to be 
served In the project, (v) the number 
of personnel to be hired for the pro- 
ject, and (vi) the amount of funds pro- 
vided under this part to be spend on 
the project. 

(3) 42ach project description must be 
reported under the heading of the 
State agency from which the project 
receives its funds. If a project receives 
funds from more than one State 
agency, that project may be listed 
under a separate heading. 

(20 U.S.C. 1232(C)(2). 241C-1. 241f.) 

§U6b.U Submission of financial status 
and performance reports* 

(a) Each State educational agency 
shall submit a final Financial Status 
Report and a Performance Report an- 
nually* to the Commissioner, as re- 
quired In Subparts P and Q of Part 

1 100b of this chapter. 

(b) If furjds are carried over from 
the previous fiscal year; under 
§ 100b. 55 of this chapter, the State 
educational agency shall submit a sep- 
ara** Financial Status Report and a 
sej. te Performance Report with re- 
spetv j those funds. 

(20U.S.C. 241C-U 

§U6b.l2 State educational agency as 
fiscal agent. 
The State educational agency may 
act' as the fiscal agent of the State 
agency in disbursing funds under this 
part, including transfers of funds to 
local educational agencies under Sub- 
part D of this part. 

(20 U.S.C. 241C-1.) 

§ U6b.l3 Other State educational agency 
responsibilities. 

In addition to those requirements in 
Part 116 of this chapter, each State 
educational agency shall: 

(a) Determine whether each State 
agency is 'eligible for a grant under 
this part; 
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<b) Assist State agencies and local 
educational agencies In the develop- 
ment, implementation, evaluation, and 
supervision of projects under this part; 

(c) Assist State agencies and local 
educational agencies In determining 
and reporting average daily atten- 
dance of handicapped children under 
Subpart E of this part; 

(d) Insure that all handicapped chil- 
dren served with funds under this part 
are receiving special education In a 
program which meets the State educa- 
tional' agency standards under 
§ 116b 51; 

<e) Insure that the information re- 
ported under jll6b.44(b) it* accurate 
and 

(f) Develop and implement proce- 
dures to monitor all projects. 

(20 U.S.C. 241C-1 ) 

§116b.l4 Reallocation of funds between 
State agencie*. 

The State educational agency shall 
reallocate funds (subject to the prior 
written approval of the Commissioner) 
between State agencies if a handi- 
capped child who generated funds In 
one participating State agency Is 
transferred to another participating 
State agency. 

( 20 U.S.C. 241C-1 ) 

Subpart C — Stat* Agoncy 
Participation 
§ 1 16b.20 State af ency eligibility. 

Each State agency is eligible to re- 
ceive a grant under this Part' for each 
/iscal year. 

(20 U.S.C. 24 1 c-1) 

§ H6b.21 Project application require- 
menU. 

(a) In order to receive a grant under 
this part, a State agency must submit 
a project application to the State edu- 
cational agency. 

(b) A project application must: 

(1) Meet the requirements in Sub- 
part D of Part 116 of this chapter; 

(2) Set forth the nurnber of handi- 
capped children to be served vlth 
funds under this part; 

ii) Describe the nature and purpose 
of the proposed project and include 
measinabtc child-centered objectives; 

(4) Identify each school in which the 
handicapped children are enrolled, the 
number of those children, and their 
ages and handicapping conditions; » 

(5) Describe the educational services 
currently being pnvlded for handi- 
capped children with State and local 
funds In each of these schools; 

(6) Provide an assessment and dis- 
cretion of the needs of those children 
for special education and related ser- 
vices based on the best available data, 
including data on their past education- 
al performance; 

(7) Describe each educational service 
to be provided with funds under this 
part to meet the needs assessed and 
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described under paragraph (b)(6) of 
this section: 

(8) Describe any proposed training 
for the school staff and for the par- 
ents of those children; 

(9) Describe the procedures which 
will be used to evaluate the effective- 
ness of the project; 

(10) Describe the nature and extent 
of any proposed coordination with 
other Federal, State, or local agencies, 
or related programs, In the develop- 
ment, operation, and administration of 
the program or project assisted under 
this Part; 

(11) Provide for educational services 
and training for parents of those chil- 
dren, to the extent that parental un- 
derstanding of the services being pro- 
vided to their children could contrib- 
ute to the effectiveness of the pro- 
gram or project; 

(12) Describe the procedures to be 
used in developing and Implementing 
the individualized education program 
which must be provided for each 
handicapped child uncier Part 121a of 
this chapter; 

(13) Describe the procedures which 
were used to give parents of these chil- 
dren an opportunity to participate in 
the development of the project appli- 
cation- and 

(14) Describe the methods of dis- 
semination of project information. 

(20U.SC. 241C-1.) 

§ 116b. 22 f'an-ntal participation in the de- 
velopment of the project application. 

Each State agency shall provide par- 
ents of the children to be served with?* 
funds under thls'part with an opportu- 
nity to participate in the development 
of Its project application. 

(20 U.S.C. 241c l; 1231d.) 

§ 11 fib 23 State ajcency responsibilities. 

Each Stale agency shall: 

(a) Coonlirate and consult with its 
State educational agency in the devel- 
opment, implementation, supervision, 
and evaluation of programs and pro* 
jects assisted under this part; and 

(b) Provide reports to, the State edu- 
cational agency as necessary to enable 
the State educational agency to fulfill 
its administrative and fiscal responsi- 
bilities under this part and Part 116 of 
this chapter. k 

(20 USC. 24ic-l.) 

§ llfib.21 Children who may be served. 

A State agency may use funds under 
th's part only for programs and pro- 
jects (including the acquisition of 
equipment and, where necessary, the 
construction of school facilities) which 
are designed to meet the special educa- 
tional needs of handicapped children 
for whom the State agency is directly 
responsible for providing free public 
education 

(20 U.S.C. 241c-l.) 



§ 1 16b.25 Kcpirting b> Slate a*, r « ■* «,f 
children it tii.fcnin: to a loc»l *tla<-i« 
tional Ajgcni'} pii>grt . i. 

(a) Each .St.it*" npene / which n v*w :> 
funds under this Pari shall submit an 
annual repoii to the S ate educa kiual 
agency of a I handicapped ch ldron 
wh*' 

( 1 ) Wore co inted in average d*\ ly a - 
tendance un^er sectim 121 of t* e A< ? 
during tl ir sc'icol year 1971-1972 or ui 
a subsequent >(ar; and 

(2) Wif lea e or hav< left the s lenul 
education pr »pram operated oi sup 
ported by thi t agency in order t > i.. 
tlclpate in i special education i ■ grahi 
operated or supported by a loca < Jn- 
cational agwi y. 

(b) The S ale educational a vn^j 
shall prescribe the manner of t . hmi 
ting the repo. t. 

(c> Each S ate aget cy shall 1ns 1 ■?»• 
tha* the report includes: 

vl) The nai le of each child (or otU r 
information i«sed by the State to iJ« u 
tify the child', 

(2) A derrription of each c hiUl ■> 
handicapping condition (or ot v , *r 
formation u*.<'d by the State to i jenli 
fy the handicapping condition), and 

(3) The naeie of the local edue ition- 
al agency in which tlje chile will 
enroll. 

(20 U.S.C. 24lc 1 ) 

Subpart D — local Educational Arjnncy 
Participation 

§116b.30 Local educati onal ag«w. pr «- 
Jrrt unification. 

(a) In order to receive funds *r.o< " 
this pail, a local educational ag^jav 
must submit a projeet application *<» 
the State educational agency. 

(b) Tlu appheasion must im * t ti« ■ 
requirement.* in § 1 16b.21 and in<\ ule 
any other information the Stan* oci 
rational a*?cney require to perlorm > o 
duties under this part. 

<e) The Slate educational n< > 
may reduce Ihe iiinu tiit of ml mi i- 
tion submitted under JJ 116b.21. f h <* 
local educational agency serves Jr.e i«r 
feuer handle .ipped cl -Wiren un<U r tli i 
pait. J • 

(20U.SC. 241r 1.) 

§ I Ifib.in Transfer nf fti.idi to local ciIium- 
tiunul-aKei.cioH. 

A local educational agency nn> n - 
ceive funds under th.* Part to ij.sn* 1 *\ 
handicapped child if: 

(a) The handicapped child left an 
educational prom am Tor handicapped 
children opeiated or supported b\ a 
State agency in ordei to participate i 
a program operated or supported hv 
the local educational agency; 

(b) The child contliues Urrcceiu f n 
appropriately designed educational 
program, and 
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tc) The State agency t :uus!crs the 
.11. kU generated by the child under 
ih 5 part to tin* local durational 
:i» -ncy 

1 2t y s C. 241o-l,) 

(\*WJ>nL J Under th* staiute, it is the 
r<[>onSibutty of the State avnev to trans. 
f ei far (Is to a lo<'*l oduoo.jon.il agency, 
< \u\tr. under 51H>bl2. In* State cclwca. 

ttgoiicy may transfer '.p • funds dn?U' 
.> u) tie local educatioi.ai in;er»:y as the . 
';, al a mt of the £ t-te »*ceucy 

: Tl e local edu jatloral a»*»-ney receives 
fundi HwhI on the immb -r of 'ransf^r rhil- 
kU*a that it serves Subpart !: provluYs the 
ru es f< r counting these child-en The local 
«t u ail tiial agency .ibmlia Hi count to the 
3 .we educational a nicy. 

: It fcuould be novd t^"U funds generated ' 
b\ the count of a thild in or ■ year are no( 
nuhibr until the following >ear Because 
o' this one year <U .a> in the uvaiUbllii> of 
fi iJLs. .he deternrr atlon of * hK.i agency 
<iccaJ or State) sho del rccehc tne fund*, can 
be-oine a complex problem 1 he following 
(1: rificauon* are niovlded to .v*ist In deter- 
mining whether or not the tranu'er of funds 
to a uxal educational axency w mandatory. 

<:o Tie iocal educational agency may re- 
o ir a I funds generated bv a child whom 
Hi - I kmI educational agency loiimed in the 
\r 'Mous year, subj ci to the compliance by 
ih* total educatio ial ai;ene\ *nh the re- 
quirem'nts^of tins ''art. 

<b» Tne State agency nay but is not re- 
qureri to) transfei to thr locnl educational 
agency funds geiuraUd by a child whom 
U.e fctite agency ",unU'»i li the previous 
: -ir tor example tin tra »*'»r of fund* is 

0 i >ml In the f».;wwlng silui'ioii*. •!> The 
Si Air i*"*ncy couf s a child on October t. 
a.'u! tin vhlld emv l> in the h«al education- 
a, agercy fo'.lowlu' that rr »> nl but during 
ti.v same school ye ir The st?te anency may 
dino* to transfer the 'uno> to the local 
educational agency when those funds 
btco.ru available (the folio* uig year) or 
mtv dmde to reta n those (\ fids for use on 
yi»,, r counted* nan llcapped t oldren in that 
Sta'o agency. (II the h*;o eoucatlonal 
•»cticy then count* the child the following 

u Muds must be transf rred > (2) The 

1 \ r*ij t -:u*y counts a child o; (October 1 of 
oi . 7» y ar arti lh« chil- i nn»lb» in the 
I.* I ideational ageiuj the following 
» tivio! vf-ar (the >ear the fund* become 
.ua*..ii » The fe a«en« * may decide to 
tr.w/. * * those fumis to ihe lr» *al educational 
to •» c\ at th* time ol th* cb'A's enrollment 
V\ t hi local edu.nlional agency or may 
\<iitU- to retain nose fuiui. for il.se for 

* ounted handicapped children in that 
. encj In t samples <l> and (2). un- 
" < k i. « haiuV^ppjo, chiH ^n may be 
mm .1 u.i % *.Dncr i.anibie t w ^51^b55) 
v i/».|^ : fi the t-iasfr* ol fi.mtt to th* 4 
I*. icl.Kat.jnal ig«-ne> »»» iplieial under 
»l . ^,oiph:» in paragraph tb* iibove. the 
; i «encj im» * »sh io 'a. oil o account 
V * (Plowing tn ext-rci*!. n Its option. 
\u v » <»r \oi Hi Sine wi i nry continues 
t, mi *ain appiow.l projei t»»e number 
< c \» en who l>U'' !• ft Ue« iU«V agency 
: t*l ap_« cu-initl; enruhrJ in a local 
I ii u is »nal .tgem ; . and the uunber^of chll- 
(i v approv^< projects in :He State 

if 1 ' I \ child'ha. left the U ral educational 
. » on ^. § 1 16b.33 i:o\«Tiia ttie iue of the 



§ lifib.32 Local educational agency uae of 
fundi. 

(a) A local educational agency which 
receives funds under this Tnrt shall 
use those funds to supplement the ap- 
propriately designed education for 
handicapped children provided by that 
agency. 

(b) (1) The local educational agency 
may enter into a contract or other ar- 
rangement with other agencies and 
schools, intermediate school districts, 
or the SUtc educational agency, sub- 
ject to Subpart I of Part ICOb of this 
chapter, for carrying out activities 
under this subpart. 

(2) The local educational agency 
shall administer or supervise those ac- 
tivities. 

(20 U.S.C. 24lc-l(d).) 

§U6b.33 Funds attributable to children 
who leave the local educational agency. 

(a) The State agency shall not trans- 
fer funds to a local educational agency 
if all handicapped children counted 
under this part cease to be enrolled In 
that local educational agency. 

(b) If a handicapped child counted 
under this part ceases to be enrolled In 
the local educational agency, that 
local educational agency shall notify 
the State educational agency, and the 
State educational agency shall require 
the local educational agency to either: 

(1) Retain funds generated by that 
child under this Part to be used for 
the other handicapped children en- 
rolled in that local educational agency; 
or 

(2) Return all or a, portion of those 
funds to a State apency In which that 
child was formerly enrolled. 

(20 U.S.C. 241c-Kd).) 

§ U6b.3i Fundi not uied by a local educa- 
tional agency. 

If a local educational agency is 
unable or unwilling to use all or part 
of the iunds available to it under this 
part, the State educational agency 
shall transfer the funds to the Stnte 
agency in which the handicapped chil- 
dren counted under this Pait v*ere for- 
merly enrolled. 
(20 a&C. 24M(c)and (d).) 

Subpart E — Amount of Grants and 
Counting Average Daily Attendance 

§ 1 16b.40 Amount of grants. 

(a') Fortnula /or determining Uie 
amount of grant A State ajsency^ls eli- 
gible to receive an amount of funds as 
computed under the formula In sec- 
tion 121(b) of the net. 

(20 USC. 241c«l(b>.) . 

(b) Minimum payment. In any fiscal 
year prior to October 1, 1978, no Slate 
shall receive an amount of funds 
under this part which Is less than 100 
percent of the amount which that 



State received in the prior fiscal year 
under section 121 of the Act. 

(20 U.S.C. 241C-5.) 

|116b.41 Eligibility of children to be 
counted. 

(a) A handicapped child may be 
counted in average daily attendance 
for the purpose ot computing a grant 
under section 121(b) of the Act, if; 

(1) The child is cn the membership 
roll of a State-operated school, 

(2) The child Is on the membership 
roll of a State-supported school; or 

(3) (l) The child was counted in aver- 
age daily attendance by a State agency 
during the school year 1971-1972 or a 
subsequent year and is now enrolled in 
a program operated or supported by a 
local educational agency; 

(li) The child was enrolled in the 
State agency school for at least one 
school year (which may not be less 
than 150 school days); 

(III) The child continues to receive 
an appropriately designed educational 
program; and 

(iv) The State agency transfers to 
the local educational agency in whose 
program the child is enrolled an 
amount equal to the sums received by 
the State agency under this Part 
which are attributable v to that child. 

(b) There Is no minimum number of 
hours that a child must be receiving 
educational services per day in order 
for the child to be eligible to be placed 
on a membership roll # under this sec- 
tion. The length of a school day shAll 
be dete> nlned solely by the needs of 
the handicapped child, as reflected in 
the child's individualized education 
program. 

(20U S.C. 241c-l(b).) 

$U6b.42 Education by more than one 
agency. 

If a handicapped child is receiving 
free public education from more than 
one State agency, the State agency 
which is primarily responsible for the 
child's education (as determined by 
the State educational agency) shall be 
the only State agency to count that 
child under this part. 

(20US.C. 24lc-I.) • * 

{116b.43 Average daily attendance com- 
putation. 

For the purposes of this part, aver- 
age dally attendance means the total 
membership enrollment of handi- 
capped children who are counted 
under §1160.41. 

(20U.S.C. 241c-Kb).) 

J116b.44 Datea for counting and report- 
ing average dail? attendance. 

(a) State agency and local education- 
al agency. Each State agency and local 
educational agency shall count handi- 
capped children (as specified In 
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1 U6b.41) on their membership rolls as 
of Ociober 1 of each year and shall 
report their average daily attendance 
to the State educational agency. 

(b) State educational agenny. The 
State educational agency sh%ll submit 
a report to the Commissioner by the 
following November 15 which sets 
forth the information submitted 
under paragraph <a) of this section. 

(20 UA'C. 241C-X (b) and (d).) 

§116b.45 Children counted under section 
123. 

A handicapped child who is counted 
in average daily attendance for the 
purpose of computing a grant under 
section 123 of the Act (program for ne- 
glected or delinquent child! en) may 
not be counted under this part. 

(20 U.S.C.24lc-l(b> ) 

{ 116b. 16 Children courted under Fart B 
of the Education of the Handicapped 
Act. t 
A handicapped child who is counted 
for the purpose of computing a grant 
under Part B of the Education of the 
Handicapped Act mr y not be counted 
under this part. 

.20U.S.C. 241c-l(b).) 

Comment B.ffectm' October 1. 1977 sec- 
tion 61 1 tanSMAxlU) of Part B of the Edu- 
cation of the Handlcappr d Act requires that 
children counted uiiier this part cannot be 
counted under Part B (References to other 
requirermnts of Fait H are in Subpart II > 
However, han UcupPfd children v. ho receive 
pe.-ial education and related services from 
a Statr agency dlp'lty responsible for pro- 
viding them with free public education may 
oo counted und^r this l*arl or under 'art B 
In addition, handicapped children counted 
or ellt Me to be coul :«'d under this port 
rr.ay We served with Tart B funds, if alt re- 
quirements of Part H are met. 

Subpart F— Program Requirements 

§ U6b.S0 The educational program. 

(a) Each handicapped child counted 
under this part must be provided with 
an educational progiam designed to 
meet the child's special educational 
needs. 

(b) The entire amount of funds gen- 
erated by a child under this Part ne ed 
not be sp nt on that child, as long as 
some of the funds arc used to meet his 
or her individual special education 
needs. The remaining funds generated 
by that child may be spent on other 
handicapped children who are en- 
rolled in the State-operated or State- 
supported school where the child is lo- 
cated/and who wee counted under 
5 I16n.41. 

(c) A project may be supported in 
wholn or in part with funds provided 
under this part. However, a Slate 
agency .>hall not use funds under this 
part to pay for its entire educational 
program for handicapped ch.ldrrn. 

(20 U.3:C. 241 (C) and (d>.) 



* Comment. The benefit* a child receives 
must be designed to meet the child's Individ 
uallzed special education needs. For exam 
pie, the services of a State atency coordina- 
tor would not meet this requirement, unless 
the State agenry can document that those 
services were designed to meet the child's 
Individualized special education needs. 
Under P&it H of the Education of the 
Handicapped Act, all special education and 
related sealers must bo piuvldedunder an 
individualized education program. See 
f$121a.340-121a.349 of this chapter. 

1 1 16b.51 State standards. 

(a) The State educational agency 
shall ha\e standards insuring that 
each handicapped child counted under 
this part receives an appropriately de- 
signed education. 

•(b) The State educational agency 
shall insure that every child in a 
StatC'Supported school is provided an 
education which meets the standards 
of the Slate educational agency. 

(20TJ.S.C. ?41c 1.) 

9 H6b.52 Maintenance of direction and 
control. 

Each State agency and h>cal educa- 
tional agency which provides services 
with funds" under this part through 
contracts with other public or private 
agencies (such as hospitals, clinics, col- 
U /cs. universities, and elementary and 
secondary schools) shall maintain 
those services under Its administrative 
and supervisory direction and control. 
A State agency or local educational 
agency may not piovide all those ser- 
vices to handicapped children through 
contracts with other agencies. 

(20U.S.C. 24 le 1 ) 

§ 116b.53 insaemimition. 

Earn State agency and local educa- 
tional agency shall have elective pro- 
cedures for Acquiring and disseminat- 
ing to teachers, administrators, and 
parents significant information de- 
rivid from special educational re- 
sean h. (!' nic r.str.iUon and similar pro- 
jects. a r d U»r adopting* w) -re appro- 
priate, promiMng special educational 
pr:v tic* s dev eloped through these pro- 
jects for u:e In program planning and 
operation under this part. 

' (20 U.S.C. 241<* 1.) 

§ 116b. r >4 Construction and equipment. 

(a) Const taction undertaken and 
equipment purchased under this part 
a»c s::h«»rt to the requirements of 
9 116 32 of this chapter. 

(b) Eiach State agency and local edu- 
cational agency shall insure that ap- 
propriately trained staff will he avail- 
able lo use and operate any equipment 
acquired with funds under this part. 

(20 USC. 24:?' 1.) 

$116b.. p >r> I arm ipatitiii of children who 
* wrre nut counted. 

Childn n who may be counted under 
§116b.41 ht't who were not counted, 
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ii.it » u u m - cts on a s ncv 
avtii... ..• *d f: 

<a« \ l i.nJ.iii who were cott lied 
are t-c •■»..»*■ !i-mu fits from funds 
made a... • e t l< r this part; and 

cti* tVA < . I ''en who were counted 
are r»r.i\i:„ an appropriately oe- 
signod edtu.Ui a cumn eusurate a»Ji 
theii r.c-iK* 

(20 V S C 24 le. I > 

§116' "*5 l^irticijMtmn ip program*' under 
1'art 1 PiH. 

Nothing In tlu*> j>?.rt preel ide:; 
haniueappid c uidren i: ^m partic | *»t 
ing ,n projects f t nded jader Part lit! i 
of this chnj.ter. 

(20 USC. 241'" : ) 

Subpart C — Allownbl* CosH 

§ U6b;60 General. 

(a) Cost principles. Allowabiht / of 
costs incurred under th*s part is d *ter- 
mined in accordance with the co<* 
principles refennrod in §i00b.8* of 
this chapter and v\»th Part 100c o< IV 
chapter. 

(b) EwAd^uu's. (M F.:uh ag -ncv 
may use f .'<u- under this p; A rt fc tx- 
pencliture.s whit.t are reasonably iv* 
cssary for *■« t; ities diiectly rela'td to 
the cond.icL o. programs and pro eel 
to meet u e special edu 'atlon r f\ .Is of 
handicappt d ( illdi* n. 

(2) Pcu..tsst! It cxpen ilturcs may ■ 
elude r.i.iM: :. e\ah.; -Ing, ami rii.*- 
ternmaai.,' M:e re.;'.. Us of theses tin- 
ties. 

(3) Aduuui. irutlve cods are all * :■ 
blcsubjec lo eriion 143(b) of tlx Ad 
(adniiniMiativ costs of the St;it<- ( tu 
catlonal areriyi, and to Parts I' 
f.nd 100c r.f (l ^ chapt< i. 

(20 U.S C. 2i»c ' a.iO 24h«<o> ) 

^ tl6bfi! Sp n I « J<ici.' -m and «• la'« i 

(\> i:~" • 'i^y ; ay use 1 .* •* 
im It r ih ^.i ' 'or tie- vtx t& of a e« 
edueati j« .e u". s(irvic« i U«i 
handica. p» d • , .Id:< n. 

(b> 'it. u fcil t r.efcin v may pi*iv».<e 
agency wilo '••ivicts (in addition lo 
services Incut- «1 in par icular Mho* :s» 
\inder this pj**t, if it ce'crniine^ that 
the educational needs of handicap: tl 
children w ii l?e bett served b;. thn' 
mellu.il ol iJitV.rain.nUt :. 

(20u^c.:4ic i ) 

"g 116h.62 Tuition and sor ices. 

(a) Tuition. An .u.ei < > shall u . . \ • 
funds ntii ei i >iu pari l >r *he j,a> nen 
of'tuition or it es. 

(b) ierpKw-s. Parents of hnndu ii ju d 
children ::"ucd undei this par* shit' 
not be charged for spc rd educali >n (> - 
rcbttd >.iun i>rouJed for th'»:.e 
children incl ioing th • co&t of room 
and board an non met, teal care which 
are provided in an in .titutional resi- 
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(initial caie hci .ty in uh ch the child 
Ls placed for i ducat w. U purposes). 

<2 >US.C. 241< 1 ) 

§ 1I6K63 Transportation e«»«»ti. 

Kxpendltu^s for transportation of 
handicapped childieii aic allowable 
oi.iy under t *e follow conditions. 
. i a) The S.ate edt -ational agency 
\u deiermi M ed that the transporta- 
tion is esse i Mai to ensure I he child's 
safety or to "labie ilv child to benefit 
inn t^e special education or the 
other related services being provided; 

»b) The scnool in winch the child is 
enrolled ha.» mu.ie n .Enable efforts 
tc secure ot u-r mon s of or resources 
It r tiaiisn**!' atu*n of i tie t hild; 

e) There i> no St; *e law re« miring 
tl * provision ot the seivice; and 

u\) The t "importation is not nor- 
mally provided to- other handicapped 
tl ,Ulren by the awirj in whose edu- 
i i portal pro*; i am tin i hild is enrolled. 

(2J USC. 241. 1 ) 

Si bporTH— Tttquiren enH Under Part 
B of the Ldocation of the Handi- 
capped A't 

i lfib.70 Va t H rvKiitMtiiins. 

|t» t:uiatloi • umh r p.'it B of the 
1 i jcation o tli*- M «he;.»jped Act are 
:» i .uod In p, ii 12ia c ' this Chapter. 

iJ'L'SC 1 11 • b).) 

■ •;i»/ii , nr 1 1 e Coi.iim ion»r ad\. es each 
n vieni to »ad nit » * i' * « nt p.-.l.Oory 
j»: imo ^ i:: Mil l*l.i. Mi.-! 1 those initia- 



tions provide additional specific rules for 
meeting the requirements in §§116b.71 
through 116b.74. 

§U6b.71 Supervision of program* fur 
handicapped children. 
Section 612(6) of the Education of 
the Handicapped Act requites that the 
State educational agency be responsi- 
ble for' ensuring that»all educational 
programs for handicapped children 
within the State, Including all pro- 
grams administered by any other 
State or local agency, are under the 
general supervision of person*? respon* 
sible for educational programs for 
handicapped children In the State 
educational agency. 

(20 U.S.C. 1412(6).) 

§116b.72 Use of funds for handicapped 
children. 

(a) Section 613(a)(2) of the Educa- 
tion of the Handicapped Act requires 
each State to Insure that funds pro- 
vided under this part to assist In the 
education of handicapped children are 
used only in a manner consistent with 
a KOal of providing a free appropriate 
public education for all handicapped 
children. 

(b) Paragraph (a) of this section 
does not limit the requirements of this 
part or of section 121 of the Act. 

(20 U.S.C. 1413(a)(2) ) 

§UGb.73 State educational agency stan- 
dard*. 

Section 612(6) of the Education of 
the Handicapped Act requires that 



afiy activity to assist the education of 
handicapped children under this Part 
meet the educatfonal standards of the 
State educational agency. , 

(20 U.S C. 1412(6).) 

§116b.74 Withholding payments for non- 
compliance. 

(a) Section 616(a)(2)(B) of the Edu- 
cation of the Handicapped Act pro- 
vides that the Commissioner may 
withhold payments available under 
this Part for assisting the education of 
handicapped chfldren: 

(1) For failure to comply substantial- 
ly with any provision of section 612 or 
613 of the Education of the Handi- 
capped Act; or 

(2) In the administration of the 
annual program plan under part B of 
the Education of the Handicapped Act 
for failure to comply with: 

"(I) Any provision of part B of the 
Education of the Handicapped Act; or 
(II) Any requirements in the applica- 
tion of a local educational agency or 
Intermediate educational unit ap- 
proved by the State educational 
agency under that annual program 
plan. 

(b) The Commissioner must use the 
notice and hearing procedures in sec- 
tion 616 of the Education of the 
Handicapped Act before withholding 
payments under this section. 

(20 U.S.C. 1416.) 
[FR Doc. 78 9731 Filed 4-14-78; 8.45 am] 
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§ 1232g* Family educational and privacy rights— Conditions for 
availability of funds to educational agencies or institutions; inspection 
and review of education records'; specific information to be made avail- 
able; procedure for access to education records; reasonableness of time 
for such access; hearings; writtm explanations by parents; definitions, 

(a)(1)(A) No funds shall be made\vailable under any applicable 
program to any educational agency or institution which has a policy of 
denying, or which effectively prevents, the x parents of students who are 
or have been in attendance ift a school of such agency or at such instltut 
tion, as the case may be, the right to inspect i^d review the education 
records of their children. If any material or doctmient in the education 
record of a student includes information on moreHhan one student, the 
parents of one of such students shall have the rlght^ to inspect and re- 
view only such part of such material or document as relates to such stu- 
4ent or to be informed of the specific information contained in such part 
of such material. Each educational agency or institution shall establish 
appropriate procedures' for' 'the granting of a request by parents for ac- 
cess to the education records of their children within a reasonable period 
of time, but in no case more than forty-five days after the request has 
been made. 

(B) The first sentence of subparagraph (A) shall not operate to make 
available to students in institutions of. postsecondary education the fol- 
lowing materials: 

(i) financial records of the parents of the student or any informa- 
tion contained therein; 

(ii) Confidential letters and statements of recommendation, which 
were placed in- the education records prior to January 1.J.976, M 
such letters or statements are not used for purposes other thai those 
for which they were specifically intended; 

(ill)' \t the student has signed a waiver: of the student's right of 
, access under this subsection in accordance with subparagraph (C), 
confidential recommendations — 

(I) respecting adnftssion t6 any educational agency or in- 
stitution, 

: (II) respecting an application for employment, and 

(III) respecting the receipt of an honor or honorary recog- 
nition. „ 

(C) A student or v. person applying for admission may waive his right 
of access to. confidential statements describe*! in clause (iii) of subpara- 
graph (B), except that such waiver shall atfply to recommendations only 
if (i) the student is, upon request, notified of the names of all persons 
making confidential recdmmendations and (ii) such recommendations are 
used solely for the purpose for which the? were specifically intended. Such 
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waivers may not be required as a condition for admission to, receipt of fi- 
nancial aid from, or receipt of any other services or 'benefits from such 
agency or. institution* ■ 

(2) No funds shall be made available under any applicable program 
to any educational agency or institution unless the parents of students 
who are or have been in attendance at a school of such agency or at such 
institution are provided an opportunity for a hearing by such agency or 
institution, in accordance with regulations of the Secretary, to challenge 
the content of such student's education records, in order to insure that 
the records are not inaccurate, misleading, or otherwise in /violation of 

the privacy or other rights of students, and to provide an opportunity for 
the correction or deletion of any such inaccurate, misleading, or other- 
wise inappropriate data contained therein and to insert into such records 
a written explanation of the parents respecting the content of such rec- 
ords* ' 

i 

(3) For the purposes of this section the term "educational agency or 
institution" means any public or private agency or institution which is 
the recipient of funds undep any applicable program. ' - 

(4) (A) For the purposes of this section, the term "education records" 
means, except as may be provided otherwise in subparagraph (B), those 
records, files, documents, and other materials which — 

(i) contain information directly related to a student; and 

(ii) are maintained by an educational agency or Institution or by 
a person acting for such agency or institution* ' 

(B) The term "education records" does not include — j 

(i) records of instructional, supervisory, „and administrative per- 
sonnel and educational personnel ancillary thereto which are in the 
sole possession of the maker thereof and which are not accessible or 
revealed to any other person except a substitute; 

(ii) if the personnel of a law enforcement unit do not have ac- 
cess to education records under subsection (b)(1) of thii sectionr 
the records and documents of such law enforcement unit which (I) 
are kept apart from records described in subparagraph (A), (II) 
are maintained solely for law enforcement purposes, and (III) are 
not made available to -persons other than law enforcement officials 
of the same Jurisdiction; 

(iii) in the case of persons who are employed by an educational 
agency or institution but who are not in attendance at such agency 
or institution, records made and maintained in the normal course of 
business which delate exclusively to such person in that person's ca- 
pacity as an employee and are not available for use for any other 
purpose; or * 

, (iv) records on a student who is eighteen years of age or older, or 
is attending, an institution of postsecondary education, which are. 
made or maintained by a physician, psychiatrist, psychologist, or other 
recognised professional or paraprofesaional acting in his professional 
or paraprofesaional capacity, or assisting in that capacity, and whfch 
are made, maintained, or used only in connection with the provision 
of treatment to the student, and are. not available to anyone other 
than persons providing such treatment, excqpt. that such record* can 
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be personally reviewed by a Physician or other appropriate pro- 
fessional of the student's choice. 

(5) (A) For the purpose* of this section the term "directory informa- 
tion" relating to a student includes the following: the student's name, ad- 
dress, telephone listing, date and place of birth, major fieldof 
tlcipation in officially recognised activities and sports, weight and height 
of members of athletic teams, dates of attendance, degrees and awaras 
received, and the most recent previous educational agency or institution 
attended by the student. 

(B) Any educational agency or institution making public directory ; in- 
lormation shall give public notice of the categories of information wnicn 
it has designated as such information with respect to each student at- 
tending the institution or agency and shall allow a reasonable period of 
lime after such notice has been given for a parent to inform the "J»tnu- 
Uon or agency that any or all of the information designated should not 
ue released without the parent's prior consent. 

(6) For the purposes of this section, the term "student" includes any 
person with respect to whom an educational agency or institution main- 
tains education records or personally identifiable information, but does 
not include a person who has not been in attendance at such agency or 
institution. 

Release *t M«cat!.» records! P«r*»t»l coawat r*«™l»«»e»t> 
c«»»U»»ee with JuStelal order* •»« nkf«iul ■»*" 

•f Federally-supported edveatloa prorraauu i«eord-ke«plB« 

(b)(1) No funds shall be made available under any applicable program 
to any educational agency or institution which has a policy or P»*ti«e 
of permitting the release of education records (or personally identifiable 
information contained therein other than directory information, as de- 
fined in paragraph (6) of subsection (a) of this section) of students with- 
out the written consent of their parents to any individual, agency, or or- 
ganization, other than to the following — 

(A) other school officials, including teachers^-within the educa- 
tional institution or local educational agency, who have been deter- 
mined by such agency or institution to have .legitimate educational 
interests; 

(B) officials of other schools or school systems in which the stu- 
dent seeks or intends to enroll, upon condition that the student's par- 
ents be notified of the transfer, receive a copy of the record if de- 
sired, and have an opportunity for a hearing to challenge the content 
of the record; 

(C) authorised representatives of (i) the Comptroller General of 
the United States, (ii) the Secretary, (»i) an administrative head 
of an education agency (as defined in section 1221e — 3(c) of this 
title), or (iv) State educational authorities, under the conditions set 
forth in paragraph C3) of this subsection; „ 

(D) in connection with a student's application for, or receipt of, 
financial aid; 

(E) State and local officials or authorities^ whom such infor- 
mation is specifically required to be reported or disclosed pursuant 
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to state statute adopted prior to November 19, 1974; 

(F) organisations conducting studies for, or on behalf of, edu- 
cational agencies or institutions for the purpose of developing, vali- 
dating, or administering predictive tests, administering student aid 
programs, and improving instruction, if such studies are conducted, in 
such a manner as will not permit the personal identification of stu- 
dent* and their parents by persons other than representatives of such 
organisations and such information will be destroyed when no longer 
needed for the purpose for which it is conducted; 

(G) accrediting organisations in order to carry out their accredit- 
ing functions; 

(H) parents of a dependent student of such parents, as defined in 
section 152 of Title 26; and 

(I) subject to regulations of the Secretary, in connection with an ' 
emergency, apprbpriate persons if the knowledge of such information 
is necessary to protect the health or safety of the student or other 
persons. 

Nothing in clause (£) of this paragraph shall prevent a State from fur-., 
ther limiting the number or type of State or local officials who will con- 
tinue to have access thereunder. 

(2) No funds shall be made available under any applicable program 
to any educational agency or institution which has a policy or practice 
of releasing, or providing access to, any personally identifiable informa- 
tion in education records other than directory information, or as is per- 
mitted under paragraph (1) of this subsection unless — 

(A) there is written consent from the student's parents specify- 
ing records to be released, the reasons for such release, and to whom, 
and with a copy of the records, to be released to the student's par- 
ents and the student if desired by the parents, or 

(B) such information is furnished in compliance with judicial or- 
der, or pursuant to any lawfully issued subpoena, upon condition that 
parents and the students^are notified of all such orders or subpoenas 
in advance of the compliance therewith by the educational institution 
or agency. 

(3) .Nothing contained in this section shall preclude authorized repre- 
sentatives of (A) the Comptroller General of the United States, (B) the 
Secretary, (C) an administrative head of an education agency or (D) 
State educational authorities from having access to student or other rec- 
ords which may be necessary in connection with the audit and evaluation 
of Federally-supported education program, or in connection with the en- 
forcement of the Federal legal requirements which relate to such pxo* 
grams: Provided, That except when collection of personally identifiable 
information is specifically authorized by Federal law, any data collected 
by such officials shall be protected in a manner which will not permit 
the personal identification of students and their parents by other than 
those officials, and such personally identifiable data shall be destroyed 
when no longer needed for such audit, evaluation, and enforcement of 
Federal legal requirements. 

(4) (A) Bach educational agency or institution shall maintain a rec- 
ord, kept with the education records of each student, which will indicate 
all individuals (otfier than those specified in paragraph (1)(A) of this 
subsection), agencies, or organizations which have requested or obtained 
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access to a student's education records maintained by such educational 
agency or institution, and which will Indicate specifically the legitimate i in- 
terest that each such person, agency, or organisation has in obtaining uua 
information. Such record of access shall be available only to parents, to 
the school official and his assistants who are responsible for the custody 'Of 
such records, and to persons or organizations authorised in, and unaer 
the conditions of clauses (A) and (C).of paragraph (1) as a means or 
auditing the operation of the system. ■ 

(B) With respect to this 'subsection, personal Information shall only 
be transferred to a third party on the condition that such party^ will not 
permit any other party to have access to such Information without the 
written consent of the parents of .the student. 

Sarrer. or data-satkerlaa aettritlooi restalatloaa 

(c) The Secretary shall adopt appropriate regulations to protect the 
rights of privacy of students and their families In conuectlon auy 
surveys or data-gathoring activities conducted, assisted, or *uthorised 
bv the Secretary or an administrative head of an education »gency. Reg- 
ulations established under this subsection shall Include Provisions ^con- 
trolling the use, dissemination, and protection of such data. No survey 
or data-gathering activities shall be conducted by the Secretary, or an 
administrative head of an education agency under an applicable program, 
unless such activities are authorized by law. 

Stadeato' ratker taaa pareato' peralmloa or eo»M»< 

(d) For the purposes of this section, whenever a student haa attained 
eighteen years of age, or Is attending an institution of Pof^ndji* 
education the permission or consent required of and the rights ' "corded 
to the parents of the student shall thereafter onjy be required of and 
accorded to the student. 

lafonala* parenla or otadeato of rlskto aader tkU.oectloa 

(e) No funds shall be made available under any applicable Program 
to any educational agency or institution unless such agency or institution 
Informs the parents of studentB, or the students, if they are eighteen 
years of age or older, or are attending an institution oi postsecondary 
education, of the rights accorded them by this section. 

Kaforeemeatt teratlaatloa of aulotaaea 

(f) The Secretary, or an administrative head of an education ■ moj, 
shall take appropriate actions to enforce provisions of this section and 
to deal with violations of this section, according to the provisions of tats 
chapter, except that action to terminate assistance may be taken jmgr 
if the Secretary finds there has been a failure to comply with the .provi- 
sions of this section, and he has determined that compliance cannot be 
secured by voluntary means. 

Office aa* rorl.w koardi crtotloa, taaetloaii 
(r) The Secretary shall establish or designate an office and review 
board Jinin the Apartment of Health, JB ducatlon a nd WeUare 1 tor 
purpose of investigating, procesalng, reviewing, and »^ u f^fjl 0 '* 
tions of the provisions of this section and complaints ^ bjl led 
cnncerning alleged violations of this section. Except for the conduct of 
hearings, none of the functions of the Secretary under this section shall be 
carried o ut in any of the re gional offices of such Department 
*>West Publishing Company. United States Code Annotated; Reproduced with permission. 
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FINAL REGULATIONS UNDER THE BUCKLEY AMENDMENT 



45 C.F.R. Part 99 



*With the organization of the new U.S. Department of Education 
All regulations concerning education have been recodified. These 
regulations now appear at 34 C.F.R. Part 99. See 45 Fed , fteg . 
77368 (November 21, 1980) . 
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Subtitle A — Dept. of Health Education, 

PART 9*— PRIVACY RIGHTS OF 
PARENTS AND STUDENTS 
Suopart A— G«n«r»l 

Sec. 

09 i Applicability of part. 
9tf 2 Purpose 
99 3 D«flnltion». 
C9.4 3tudent rights. 

99 5 Formulation of institutional policy 

and procedures 
99 6 An aal notiflcatlon of rights. 
99 7 Limitation on waivers. 
99 8 Fees. 
Subpart B~ Inspection u^d Review of Education 
Records 

Sec. 

99 11 Right to inspect and review education 
records. 

99 12 Limitations on right to inspect and 
review education records at the 
postsecondory level. 

99 13 Limitation on destruction of educa- 
tion records. 
Subpart C— Amendment of Education Records 

99 20 Request to amend education records. 

99 21 Right to a hearing 

99,22 Conduct of the hearing. 

Subpart D — Disclosure of Personally Identifiable 
information From Education Records 

99 30 Prior consent for disclosure required. 
99 31 Prior consent for disclosure not re- 
quired. 

99 32 Record of disclosures required to bo 

maintained. 
99 33 Limitations on rcdlsclosure. 
9934 Conditions for disclosure to officials 

of other schools or school systems. 
99 35 Disclosure to certain Federal and 

State officials for Federal program 

purposes. 

99 36 Conditions for disclosure In health or 

safety emergencies 
99 37 Conditions for disclosure of directory 

information. 

Subpart E— Enforcement 

99.60 Office and review board. 

9961 Conflict with State or local law. 

99.62 Reports and records. 

99.63 Complaint procedure. 
9904 Termination of funding. 
99.65 Hearlnc procedures. 

99 66 Hearing before Panel or a Hearing 
Officer. 

99,67 Initial decision; final decision. 

Souscx: 41 FR 24670, June 17, 1976. unles.* 
otherwise noted. 

Authority: Sec. 436, Pub. L. 90-247. Title 
IV, as amended, 88 Stat. 571-574 (20 U.S.C. 
1232g). 

Subpart A — Central 
§ 99.1 Applicability of part. 

(a) This part applies to all educational 
agencies or Institutions to which funds 
are made available under any Federal 
[program for which the U.S/Commis- 
sloner of Education has administrative 
responsibility, as specified by law or by- 
delegation of authority pursuant to law.] 

(30 U.S.C. 12 SO, I232g) 



and Welfare §99.3 

(b) This part does not apply to an 
educational agency or institution solely 
because students attending that non- 
monetary agency or Institution receive 
benefits under one or more of the Fed- 
eral programs referenced in paragraph 
(a) of this section, if no funds under 
thoce programs are made available to the 
agency or institution itself. 

(c) For the purposes of this part, funds 
will be considered to have been made 
available to an agency or Institution 
when funds under one or more of the 
programs referenced In paragraph (a) 
of this section: (1) Are provided to the 
agency or institution by grant, contract, 
subgrant, or subcontract, or (2) are pro- 
vided to students attending the agency 
or institution and the funds may be paid 
to the agency ox Institution by those 
students for educational purposes, such 
as under the Basic Educational Oppor- 
tunity Grants Program and the Guar- 
anteed Student Loan Program (Titles 
IV-A-1 and IV-B, respectively, of the 
Higher Education Act of 1965, as 
amended). 

(20 U.SC. 1232gJ 

(d> Except as otherwise specifically 
provided, this part applies to education 
records of students who are or have been 
In attendance at the educational agency 
or institution which maintains the rec- 
ords. 

(20 U.S.C. 1232g) 
§ 99,2 Purpoee. 

The purpose of this part is to set forth 
requirements governing the protection of^ 
privecy of parents and students under 
section 438 of the General Education 
Provisions Act, as amended. * 

(20 U.S.C. 1232g) 
§ 99.3 Definition*. 

As used in this Part: 

''Act" means the General Education 
Provisions Act, Title IV of Pub. L. 90-247 
as amended. 

••Attendance" at an agency orlnstltu* 
tion Includes, but Is not limited to: (a) 
attendance in person and ti? correspond- 
ence, and (b) the period during which 
a person Is working under a work-study 
program. 

'•Commissioner" means, the U.S. Com- 
missioner of Education. 
(20 U.S.C. 1232gJ , 

"Directory information" Includes the 
following information relating ,to a stu- 
dent: the student's- name, address, tel- 
ephone number, date and place of birth, 
major field of study, participation in of- 
ficially recognized activities and sports, 
weight and height of members of athletic 
teams, dates of attendance, degrees and 
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Title 45— Public Welfare 



awards received, the most recent previous 
educational agency or institution at- 
tended by the student, and other similar 
information. 

(20 U.S.C. 1232g(»)(5)(A)) 

"Disclosure" means permitting access 
or the release, transfer, or other com- 
munication di education records of the 
student or the personally identifiable in- 
formation contained therein, orally or in 
writing, or by electronic means, or by 
any other means to any party. 

(20U.S.C.1232g(b)(l)) 

"Educational institution" or "educa- 
tional agency or institution" means any 
public or private agency or institution 
which is the recipient of funds under 
any Federal program referenced in 
§ 99.1(a) . The term refers to the agency 
or institution recipient as a whole, in- 
cluding all of its compbnents (such as 
schools or departments in a university) 
and shall not be read to refer to one or 
more of these components separate from 
that agency or institution. 
(20 US.C. 1232g(a)(3)) 

"Education records" (a) means those 
records which: (1) Are directly related 
to a student, and (2) are maintained by 
an educational agency or institution or 
by a party acting for the agency or in- 
stitution* 

(b) The term does not include: 
(1) Records v of instructional, super- 
visory, and administrative personnel and 
educational personnel ancillary thereto 
which: 

(1) Are in the sole possession of the 
maker thereof, and 

(ii) Are not accessible or revealed to 
any other individual except a substi- 
tute. For the purpose of this definition, 
a "substitute" means an individual who 
performs on a temporary basis the duties 
of the individual who made the record, 
and does not refer to an individual who 
permanently succeeds the maker of the 
record in his or her position, 

(2) Records of a law enforcement unit 
of an educational agency or institution 
which are: 

(i) Maintained apart from the records 
described in paragraph (a) of this defini- 
tion; 

(ii) Maintained solely f oj: law enforce- 
ment purposes, and 

(iii) Not disclosed to individuals^other 
than law enforcement officials of the 
same jurisdiction; Provided, That educa- 
tion records maintained by tfie educa- 



tional agency or institution are not dis- 
closed to the personnel of the law en- 
forcement unit. 

(3) (i) Records relating to an individ- 
ual who is employed by an educational 
agency or institution which: 

(A) Are made and maintained in the 
normal course of business ; 

(B) Relate exclusively to the individ- 
ual in that individual's capacity as an 
employee, and 

CO Are not available for use for any 
other purpose. 

(ii) This paragraph does not apply 
to records relating to an individual in 
attendance at the agency or institution 
who is employed as a result of his or her 
status as a student. 

(4) Records relating to an eligible 
student which ar^e: 

(i) Created or maintained by a physi- 
cian, psychiatrist, psychologist, or other 
recognized professional or paraprofes- 
sional acting in his or her professional or 
paraprofessional capacity, or assisting in 
that capacity; 

(ii) Created, maintained, or used only 
in connection with the provision of treat- 
ment to the student, and 

(iii) Not disclosed to anyone other 
than individuals providing the treat- 
ment; Provided, That the records can be 
personally reviewed by a physician or 
other appropriate professional of the 
student's choice. For the purpose of this 
definition, "treatment" does not include 
remedial educational activities, or activi- 
ties which are part of the program of 
instruction at the educational agency or 
institution. 

(5) Records of an educational agency 
or institution which contain only infor- 
mation relating to a person, after that 
person was no longer a student at the 
educational agency or institution. An 
example would be information collected 
by an educational agency or institution 
pertaining to the ac ~mplishments t>f its 
alumni. 

(20 U.S.C. 1232g(a) (4)) 

"Eligible student" means a student 
who has attained eighteen years of age, 
or is attending an institution of post- 
secondary education. 
(20 U.S.C. 1232g(d)) 

"Financial Aid", as used in 5 99.31(a) 
(4) , means a payment of funds provided 
to an individual (or a payment la kind 
of tangible or intangible property to the 
individual) which is conditioned on the 
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individual's attendance at an educational 
agency or institution. 

(20 U.S.C. 1232g(b)(l)(D)) 

"Institution of postsecondary educa- 
tion" means an institution which pro- 
vides education to students beyond the 
secondary school level; "secondary 
school level" means the educational level 
(not beyond grade 12) at which second- 
ary education is provided, as deter- 
mined oinder State law* 

(20 U.S.C. 1232g(d) ) 

"Panel" mpans the body Which will 
adjudicate cases under procedures set 
"forth in H 99.65-99.67. 

"Parent" includes a parent, a guardian, 
or an individual acting as a parent of a 
student in the absence of a parent or 
guardian. An educational agency or in- 
stitution may presume the parent has 
* the authority to exercise the rights in- 
herent in the Act unless the agency or 
institution has been provided with evi- 
dence that there is a State law or court 
order governing such matters as divorce, 
separation or custody, or a legally 
binding instrument which provides to 
the contrary. 

"Party" means an individual, agency, 
institution or organization. 

(20 UJS.C. 1232*(b) (4) (A) ) 

'Tersonally identifiable" means that 
the data or information includes (a) the 
name of a student, the student's parent, 
' or other family member, (b) the address 
of the student, (c) a personal identifier, 
such as the student's social security 
numoer or student number, (d) a list 
of personal characteristics which would 
make the student's identity easily trace- 
able, or (e) other information which 
would make the student's identity easily 
traceable. 

(20 UJ3.C. 1232g) 

"Record" means any information or 
data recorded in any medium, including, 
but not limited to: handwriting, print, 
tapes, film, microfilm, and microfiche. 

(20 U.S.C. 1232g) 

"Secretary" means the Secretary of 
the U.S. Department, of Health, Educa- 
tion, and Welfare. 

(20 U.S.C. 1232g) 

"Student" (a) includes any individual 
with respect to whom an educational 
agency or institution maintains educa- 
tion records. 



(b) The term does not include an in- 
dividual who has not been^in attendance 
at an educational agency or institution. 
A person who has applied for admission 
to, but has never been in attendance at 
a component unit of an institution of 
postsecondary education (such as the 
various colleges or schools which com- 
prise a university), even if that indi- 
vidual is or has been in attendance at i 
another component unit of that institu- • 
tion of postsecondary education, is not 
considered to be a student with respect 
to the component to which an applica- 
tion for admission has been made. $> 

(20 U.S.C. 1232g(a) (5)) 
§99.4 Student right*. 

(a) For the purposes of this part, 
whenever a student has attained eight- 
een years of age, or is attending an in- 
stitution of postsecondary education, the 
rights accorded to and the consent re- 
quired of the parent of the student shall 
thereafter only be accorded to and re- « 
quired of' the eligible student 

(b) The status of an eligible student as 
a dependent of his or her parents for the 
purposes of S 99.31(a) (8) does not other- 
wise affect the rights accorded to and 

, the consent required of the eligible stu- 
dent by paragraph (a) of this section* 

(20 0\S.C. 1332g(d)) 

(c) Section 438 of the Act and the 
regulations In this part shall not be con- 
strued to preclude educational agencies 
or Institutions from according to stu- 
dents rights in addition to those ac- 
corded to parents of students. 

§ 99.5 Formulation of institutional pol- 
icy and procedures. 

(a) Each educational agency, or insti- 
tution shall, consistent with the mini- 
mum requirements of section 438 of the 
Act and this part, formulate, and adopt 
a policy of — 

(1) Informing parents of* students or 
eligible students of their rights under 
§ 99.6; 

(2) Permitting parents of students or 
eligiole students to inspect and review the 
education records of the student in ac- 
cordance with § 99.11, including at least: 

(i) A statement of the procedure to be 
followed by a parent or an eligible stu- 
dent who requests to inspect and review 
the education records of the student; 

(ii) With an understanding that it may 
not deny access to an education record, a 
description of the circumstances in 
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which the agency or institution 'feels it 
has a legitimate cause to deny a request 
fora copy of such records; 

(iii) A schedule of fees for copies, and 

(iv) A listing of the types and loca- 
tions of education records maintained by 
the eiuc^tional agency or institution 
and the titles and addresses of the offi- 
cials responsible for those records; 

(3) Not disclosing personally identifl- 4 
able information from the education rec- 
ords of a student without the prior writ- 
ten consent of the parent of. the student 
or the eligible student, except as other- 
wise permitted by 55 99.31 and 99,37; the 
policy shall include, at least: (i) A state- 
ment of whether the educational agency 
or institution will disclose personally 
identifiable information from the educa- 
tion records of a student under 5 99.31 
(a) (1) ,6nd, if so, a salification of the 
criteria for determining which, parties 
are "school officials" and what the edu- 
cational agency or institution considers 
to be a "legitimate educational interest", 
and (ii) A specification of the personally 
identifiable information to be designated 
as directory information under 5 99.37; 

(4: Maintaining the record of disclo- 
sures of personally identifiable inf orma- 
cion from the education records of a stu- 
dent required to be maintained by ? 99.32, 
and permitting a parent or an exigible 
* student to inspect that record; 

(5) Providing a parent of the student 
or an eligible student with an opportu- 
nity to seefc the correction of education 
records of the student through a jreuuest 
to amend We record* or a hearinfc under 
Subpart C, and permitting the parent 
of a student or an eligible student to 
piace a statement in the education rec- 
ords of the student as provided in 
5 99.21(c): 4 ^ 

ib) The policy required to be adopted 
by paragraph (a) of this «ertion shall 
be in writing and copies shall be made 
available upon request to parents of stu- 
dents and to eligible students. 
'20TJ.S.C. mag (e) and (f)) 

§ 99.6 Annual notification of rights. 

(a) Each educational agency or in- 
stitution shall give parents of students 
in attendance or eligible students in at- 
tendance at the agency or institution 
annual notice by such means as are rea- 
sonably likely to inform them of the 
following: 

(1) Their rights under section 438 of 
the Act, the regulations in this part, and 
the policy adopted under § 99.5; the no- 



tice shall also inform parents of students 
or eligible* students of the locations 
where copies of the policy may be ob- 
tained; and 

(2) The right to file complaints under 
S 99.63 concerning alleged failures by 
the educational agency or institution to 
comply with the requirements of section 
'438 oi the Act and this part. 

<b> Agencies and institutions of ele- 
mentary and secondary education shall 
provide for the need to effectively notify 
parents of students identified as having 
a primary or home language other than 
English 

(30UJ3.C. 1232g(e>) 

§ 99.7 Limitations on waivers. 

(a) Subject to the limitations in this 
section and § 99.12, a parent of a student 
or a student may waive any of his or her 
rights under section 438 df the Act or 
this part. A waiver shall not be valid 
unless in writing and signed by the par- 
ent or student, as appropriate. 

(b) An educational agency or institu- 
tion D,*ay -not require that a parent of a 
student or student .waive his or her rights 
unaer section 438 of the Act or this part. 
This paragraph does not preclude an 
educational agency or institution from 
requesting such a waiver. ^ 

(c) Ah individual who is an applicant 
for adiuission to hu institution, of post- 
secondary education *or is a student in 
attendance at an institution of postsec- 
ondary education may waive his or her 
right to inspect and review 'confidential 
letters and confidential statements of 
recommendation described in 5 99.12(a) 
(3> except that the waiver may apply to 
confidential letters and statements only 
if: (1) The applicant or student is, upon 
request, notified of the names of all in- 
dividuals providing the letters or state- 
ments; (2) the letters or statements are 
used only for the purpose for which they 
were originally intended, and (3) such 
waiver is not required by the agency or 
institution as a condition of admission to 
or receipt of any other service or benefit 
from the agency or institution. 

(d) All waivers under paragraph (c) 
of this section must be executed by the 
individual, regardless of ?ge, rather than 
by the parent of the individual. 

(e) A waiver under this section may 
be made with respect to specified classes 
of: <l) Education records, and (2) per- 
sons or institutions. 

(f) (1) A waiver under this section 
may be revoked with respect to any ac- 
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tions occurring after the revocation. 

(2) A revocation under this paragraph 
must do In writing. 

(3) If a parent of a student executes a 
waiver under this section, that waiver 
may be revoked by the student at any 
time after he or she becomes an eligible 
student 

(20 TJB.0. 1232g(a) (1) (B) and (C) ) 
§99 A Fees. 

(a) An educational agency or institu- 
tion may charge a fee for copies of educa- 
tion records which are made for the par- 
ents of students, students, and eligible 
students under section 43$; of the Act 
and this part; Provided, That the fee 
does not effectively prevent the parents 
and students from exercising their right 
to inspect and review those records. 

(b) An educational agency or institu- 
tion may not charge a fee to search for or 
to retrieve the education records of a 
student. 

(20 U.S.C. 1232g(*)(l)) 

Subpart B — Inspection and Review of 
Education Records 

§ 99.11 Bight to inspect and review edu- 
cation records* 

*(a), ,Each educational agency or in- 
stitution, except as may be provided by 
§ 99.12, shall- permit the parent of a stu- 
dent or an eligible student who is or has 
been in attendance at the agency or in- 
stitution, to inspect and review the edu- 
cation records of the student. The agency 
or institution shall comply with a request 
withifc a*reasonable period of time, but in 
no case more than 45 <4ays after the re- 
quest has been made. 

(b) The right to, inspect and review 
education records under paragraph (a) 
of this section includes : 

(1) The right to a response from the 
educational agency or institution to rea- 
sonable requests for explanations and 
interpretations of the records; and 
' (2) The right to obtain copies of the 
records from the educational agency or 
institution where failure of the agency 
or institution to provide the copies would 
effectively prevent a parent or eligible 
student from exercising the right to in- 
spect and review the education records. 

(c) An educational agency or institu- 
tion may presume that either parent of 
the student has authority to inspect and 
review the education records of the stu- 
dent unless the agency cr institution has 
been provided with evidence that there 
is a legally binding instrument, or aS l Jl 



law or court order governing such mat- 
ters as divorce, separation or custody, 
which provides to the contrary. 

§ 99.12 Limitations on right to inspect 
and review education records at the 
postsecondary level* 

<a) An institution of postsecondary 
education is not required by section *38 
of the Act of this part to permit a stu- 
dent to inspect and review the following 
records: 

(1) Financial records and statements 
of their parents or any information con- 
tained therein; 

(2) Confidential letters and confiden- 
tial statements of recommendation 
which were placed in the education 
records of a student prior to January l, 
1975; Provided, That: 

(1) The letters and statements were 
solicited with a written assurance of con- ( 
fidentiality, or sent and retained with a 
documented understanding of confiden- 
tiality, and 

(ii) The letters and statements are 
used only for the purposes for which they 
were specifically intended; 

(3) Confidential letters of recommen- 
dation and* confidential statements of 
recommendation which were placed in 
the education records of the student 
after January l t 1975: 

(i) Respecting admission to an educa- 
tional institution; 

(ii) Respecting an application for em- 
ployment, or 

(iii) Respecting the receipt of an honor 
or honorary recognition; Provided, That 
the student.has waived his or her right 
to inspect and review those letters and 
statements of recommendation under 
§ 99.7(c). 

(20 IT.S.C. 1232g(a) (1)(B)) 

(b) If the education records of a stu- 
dent contain information on more than 
one student, the parent o? the student or 
the eligible student may inspect and re- 
view or be informed of only the specific 
information which pertains to th£t 
student. 

(20 XJB.0. 1232g(a) (1) (A) ) 

§99.13 Limitation on destruction of 
education records. 

An educational agency or institution 
is not precluded by section 438 of the Act 
or this part from destroying education 
records, subject to the following excep- 
tions: 

(a) The agency or institution may not 
destroy any education records if there is 
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an outstanding request to inspect and 
review them under S 99.11; 

(b) Explanations placed in the educa- 
tion record under 9 99.21 shall be main- 
tained as provided in § 99.21(d) , and „ 

(c) The record of access required under 
§ 99.32 shall be maintained for as long 
as the education record to which It per- 
tains is maintained. 

(20 TJ.S.C. 1232g(f)> 

Subpart Amendment of Education 
Records 

§ 99.20 Request to amend education 
records. 

(a) The parent of a student or an eligi- 
ble student who believes that information 
contained in the education records of the 
student is inaccurate cr misleading or 
violates the privacy or other rights of the 
student may request that the educational 
agency or institution which maintains 
the records alnend them. 

(b) The educational agency or insti- 
tution shall decide whether to amend the 
education records of the student in ac- 
cordance with the request within a rea- 
sonable period of time of receipt of the 
request. 

(c) II the educational agency or insti- 
tution decides to refuse to amend the 
education records of the student in ac- 
cordance with the request it shall so in- 
form the parent of the student or the 
eligible student of the refusal, and advise 
the parent or the eligible student of the 
right to a hearing under § 99.21. 
(20U.S.C. 1232g(a)(2)r 

§ 99.21 Right to a hearing. 

(a) An educational agency or institu- 
tion shall, on request, pro^.de an oppor- 
tunity for a hearing in order to challenge 
the content of a student's education rec- 
ords to Insure that information in the ed- 
ucation records of the student is not in- 
accurate, misleading or otherwise in vio- 
lation of the privacy or other rights of 
students. The hearing shall be conducted 
in accordance with 5 99.22. 

(b) If, as a result of the hearing, the 
educational agency or institution decides 
that the information is inaccurate, mis- 
leading or otherwise in violation of the 
privacy or other rights of students, it 
shall amend the education records of the 
student accordingly and so inform the 
parent of the student or the eligible stu- 
dent in writing. 

(c) If , as a result of the hearing, the 
educational agency or institution decides 



that the information is not inaccurate, 
misleading or jtherwise in violation of 
the privacy or other rights of students, 
it shall inform the parent or eligible stu- 
dent of the right to place in the educa- 
tion records of the student a statement 
commenting upon the information in the 
education records and/or setting forth 
any reasons for disagreeing with the de- 
cision of the agency or institution. 
' (d) Any explanation placed in the ed- 
ucation records of the student under par- 
agraph (c) of this section shall: 

(1) Be maintained by the educational 
agency or institution as part of the edu- 
cation records of the student as long as 
the record or contested portion thereof is 
maintained by the agency or institution, 
and 

(2) If the education records of the stu- 
dent or the contested portion thereof is 
disclosed by the educational agency or 
institution to any party, the explanation 
shall also be disclosed to that party. 

(20U.S.C.1232g(ft)(2)) 

§ 99.22 Conduct of the hearing. 

The hearing required to be held by 
§ 99.21(a) shall be conducted according 
to procedures which shall include at least 
the following elements: 

(a) The hearing shall be held within a 
reasonable period of time after the edu- 
cational agency or institution has re- 
ceived the request, and the Parent of tha 
student or the eligible student shall be 
given notice of the date, place and time 
reasonably in advance of the hearing; 

(b) The hearing may be conducted by 
any party, including an official, of the 
educational agency or institution, who 
does not have a direct interest in the out- 
come of the hearing; 

(c) The parent of the student or the 
eligible student shall be afforded a full 
and fair opportunity to present evidence 
relevant to the issues raised under 9 99.- 
21, and may be assisted or represented by 
individuals of his or her choice at his or 
her own expense, including an attorney; 

(d) The educational agency or institu- 
tion shall make its decision in writing 
within a reasonable period of time after 
the conclusion of the hearing; and 

(e) The decision of the agency or insti- 
tution, shall be based solely upon the 
evidence presented at the hearing and 
shall include a summary of the evidence 
and the reasons for the decision. 

(20 TTS.0. 1232g(&) (2) ) 
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Subpart D— Disclosure of Personally Iden- * 
tillable Information From Education 
Records 

§ 99.30 Prior consent for disclosure re- 
quired. 

(a) ll) An educational agency or Insti- 
tution shall obtain the written consent of 
the parent of a student or the pliglble 
student before disclosing personally 
Identinable information from the educa- 
tion records of a student, other than di- 
rectory information, except as provided 
in S 99.31. 

(2) Consent is not required under this 
section where the disclosure is to (i) 
the parent of a student who is not an 
eligible student, or (ii) the student him- 
self or herself. 

(b) Whenever 'written consent is re- 
quired, an educational agency or institu- 
tion may presume that the parent of the 
student or the eligible student giving 
consent has the authority to do so unless 
the afeency or institution has been pro- 
vided with evidence that there is a le- 
gally binding instrument, or a State law 
or court order governing such matters as 
divorce, separation or custody, which 
provides to the contrary. 

(c) The written consent required by 
paragraph (a) of this section must be, 
signed and dated by the parent of the 
student or the eligible student giving the 
consent and shall include: 

(1) A specification of the records to be 

disclosed, 

(2) The purpose or purposes of tne 
disclosure, and 

(3) The party or class of parties to 
whom the disclosure may be made. 

(d) When a disclosure is made pur- 
suant to paragraph (a)„>of this section, 
the educational agency or institution 
shall, upon request, provide a copy of 
the record which is disclosed to the par- 
ent of the studentf or the eligible student, 
and to the student who is not an eligible 
student if so requested by the student's 
parents. 

20 VS.C. 1232g(b) (1) and (b) (2) (A) ) 

§ 99.31 Prior consent for disclosure not 
required. 

(a) An educational agency or institu- 
tion may disclose personally identifiable 
information from the education records 
of a student without the written consent 
of the parent of the student or the eligi- 
ble student if the disclosure Is— 

(I) To other school official*, includ- 
ing teachers, within the educational in- 



stitution or local educational agency 
who have been determined by the agency 
or institution to have legitimate educa- 
tional interests; 

(2) To officials of anottier school or 
school system in which the student seeks 
or intends to enroll, subject to the re- 
quirements set forth in § 99.34; 

(3) Subject to the conditions set forth 
in § 99.35, to authorized representatives 

of: \ , * „. 

(i) The Comptroller General of the 

United States, 

(ii) The Secretary, 

(iii) The Commissioner, the Director 
of the National Institute of Education, 
or the Assistant Secretary for Education, 
or 

(iv) State educational authorities; 

(4) In connection with financial aid 
for which ,a student has applied or which 
a studertf has received; Provided, That 
personally identifiable information from 
the education records of the student may 
be disclosed only as may be necessary 
for such purposes as: 

0 To determine the eligibility of the 
student for financial aid, 

(ii) To determine the amount of the 
/financial aid, 

(iii) To determine the conditions 
which will be imposed regarding the fi- 
nancial aid, or 

(iv) To enforce the terms or condi- 
tion! of the financial aid; 

(5) To State and local officials or au- 
thorities to whom information is specific 
caUy required to be Reported or disclosed 
pursuant to State statute adopted prior 
to November 19, 1974. This subpara- 
graph applies only to statutes which re- 
quire that specific information be dis- 
closed to State or local officials and does 
not apply to statutes which permit but 
do not require disclosure. Nothing in 
this paragraph shall prevent a State 
from further limiting the number or type 
of State or local officials to whom dis- 
closures are made under thin subpara- 
graph; , 

(6) To organizations conducting 
studies for, or on behalf of, educational 
agencies or institutions for the purpose 
of developing, validating, or adminis- 
tering predictive tests, administering 
student aid programs, and improving 
instruction; Provided, That the studies 
are conducted in a manner whioh will 
not permit the personal identification of 
students and their parents by individuals 
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other than representatives of the orga- 
nization and the information will be de- 
stroyed when no longer needed for the 
purposes for which the stu£y was con- 
ducted; the term "organizations" in- 
cludes, but is not limited to, Federal* 
State aacPocal agencies, and Independ- 
ent organizations; 

(7) To accrediting organizations in 
order to carry out their accrediting 
functions; 

(8) To parents of a dependent stu- 
dent, as defined in section 152 of the 
Internal Revenue Code of 1954; 

(9) To comply with a judicial order or 
lawfully issued subpoena; Provided, That 
the educational agency or Institution 
makes a reasonable effort to notify the 
parent of the student or the eligible stu- 
dent of the order or subpoena in advance 
of compliance therewith; and - 

(10) To appropriate parties in a health 
or safety emergency suttfect to the con- 
ditions set forth in § 99.36. 

(b) This section shall not be construed 
to require or preclude disclosure of any 
personally identifiable information from 
the education records of a student by an 
educational agency or institution to the 
parties set forth in paragraph (a) of this 
section. 

(20U.S.C. 1232g(b) (1)) 

§ 99.32 Record of disclosures required 
to be maintained* 

(a> An educational agency or institu- 
tion shall for each request for and each 
disclosure of personally identifiable in- 
formation from the education records of 
a student, maintain a record kept with 
the education records of the student 
which indicates: 

(1) The parties who have requested 
or obtained personally identifiable infor- 
mation from the education records of the 
student, and 

* (2) The legitimate interests these par- 
ties had in requesting or obtaining the 
information. 

(b) Paragraph (a) of this section does 
not apply to disclosures to a parent of a 
student or an eligible student, disclosures 
pursuant to the written consent of a 
parent of a student or an eligible student 
when the consent is specific with respect 
to the party or parties to whom the dis- 
closure is to be made, disclosures to 
school offlcials under S 99.31(a) (1), or to 
disclosures of directory information 
under 3 99.37. 

to) The record of disclosures may bo 
inspected; 



(1) By the parent of the student or the 
eligible student, 

'2) By the school official and his or her 
assistants who are responsible for the 
custody of the records, and 

(3) For the purpose of auditing the 
recordkeeping procedures of* the educa- 
tional agency or institution by the parties 
authorized in, and under the conditions 
set forth in § 99.31(a) (1) and (3)* 

(20 U.S.C. 1232g(b) (4) (A) ) 

§ 99.33 Limitation on redUclosure* 

(a) An educational agency or institu- 
tion may disclose personally identifiable 
information from the education records 
of a student only on the condition that 
the party to whom the information is 
disclosed will not disclose the informa- 
tion to any other party without the prior 
written consent of the parent of the stu- 
dent or the eligible student, except that 
the personally identifiable information 
which is disclosed to an institution, 
agency or organization may be used by 
its officers, employees and agents, but 
only for the purposes for which the dis- 
closure was made. 

(b) Paragraph (a) of this section does 
not preclude an agency or institution 
from disclosing personally identifiable 
information under § 99.31 with the un- 
derstanding that the information will be 
redisclosed to other parties under that 
section; Provided, That the recordkeep- 
ing requirements of „§ 99.32 are met with 
respect to each of those parties. 

(c) An educational agency or institu- 
tion shall, except for the disclosure of 
directory information under $ 99.37, in- 
form the party to whom a disclosure is 
n\ade of the requirement set forth in 
paragraph (a) of this section. 

(20 U.S.C. 1232g(b) (4) (B) ) 

§ 99.34 Conditions for disclosure to of- 
ficials of other schools and school 
systems. - 
(a) An educational agency or institu- 
tion transferring the education records 
of a student pursuant to 5 99.31(a)(2) 
shall: 

(1) Make a reasonable attempt to no- 
tify the parent of the student or the 
eligible student of the transfer of the 
records at the last known address of the 
parent or eligible student, except: 

(i) When the transfer of the records 
is initiated by the parent or eligible stu- 
dent at the sending agency or institution, 
or 
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(11) When the agency or Institution 
includes a notice In its policies and pro- 
cedures formulated under 5 99.fr that it 
forwards education records on request 
to a school In which a student seeks or 
Intends to enroll; the agency or institu- 
tion does not have to provide ary fur- 
ther notice of the transfer; \ 

(2) Provide the parent of the student 
or the eligible student, upon request, witfr 
a copy of the education records which 
have been transferred; and 

(3) Provide the parent of the student 
or the eligible student, upon request, 
with an opportunity for a hearing under 
Subpart C of this part. 

(b) ' If a student Is enrolled in more 
than one school, or receives services from, 
more than one school, the schools may 
disclpse Information from the education 
records of the student to each other 
without obtaining the written consent of, 
the parent of the student or the eligible 
student; Provided, That the disclosure 
meets the requirements of paragraph (a) 
of this section. 

(20 U.S.C. 1232g(b) (1) (B) ) - 

§ 99.35* Disclosure to certain Federal 
and State officials for Federal pro* 
gram purposes. 

(a) Nothing in section 438 of the Act 
or this part shall preclude authorized 
representatives of officials listed in 
§ 99.31(a) (3) from having access to 
student and other records which may be 
necessary in connection with the audit 
and evaluation of Federally supported 
education programs, or in connection 
with the enforcement of or compliance 
with the Federal legal requirements 
which relate-to these programs. 
* <b) Except when the consent of the 
parent of a student or an eligible student 
has beeh obtained under §99.30, or 
when the collection of personally iden- 
tifiable information is specifically au- 
thorized by- Federal law, any lata col- 
lected by officials listed In § 99.31(a) (3) 
shall be protected in a manner which 
will not permit the personal Identifica- 
tion of students and their parents by 
other than those officials, and personally 
identifiable data shall be destroyed when 
no longer needed for such audit, evalua- 
tion, or enforcement of or compliance 
with Federal legal requirements. 
2otT5.c. mag(b) (3)) 



§99.36 Conditions for disclosure in 
health and safety emergencies* 

(a) An educational agency or institu- 
tion may disclose personally identifiable 
information from the education records 
of a student to appropriate parties In 
connection with an emergency if knowl- 
edge of the information is necessary to 
protect the health or safety of the 
student or other individuals. 

(b) The factors to be taken Into ac- 
count In determining whether personally 
identifiable information from the educa- 
tion records of a student may be dis- 
closed under this section shall include the 
following: 

(1) The seriousness of the threat to 
the health or safety of the student or 
other individuals; 

(2) The need for the information to 
meet the emergency ; 

(3) Whether the, parties to whom the 
Information is disclosed are In a position 
to deal with the emergency; and 

(4) The extent to which time is of the 
essence in dealing with the emergency. 

(c) Paragraph (a) of this section shall 
be strictly construed. 

(20TX.S.C. 1232g(b)(l)(I)) 

§ 99.37 Conditions for disclosure of di- 
rectory information. 

(a) An educational agency or institu- 
tion may disclose personally Identifiable 
Information from the education records 
of a student who Is In attendance at the 
^institution or agency if that Information 
has been designated as directory in- 
formation (as defined in 5 99.3) under 
paragraph (c) of this section. 

(b) An educational agency or institu- 
tion may disclose directory information 
from the education records of an indi- 
vidual who is no longer in attendance at 
the agency or institution without f ollow- 

i Ing the procedures under paragraph (c) 
of this section. 

(c) An educational agency or institu- 
tion which wishes tp designate directory 
information shall give public riotlce of 
the following: 

(1) The categories of personally identi- 
fiable, information which the Institution 
has designated as directory information; 

(2) The light of the parent of the 
student or the eligible student to refuse 
to permit the designation of any or all 
of the categories of personally Identifi- 
able information with respect to that 
student as directory information; and 

(3) The period of time within which 
the parent of the student or the eligible 
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student must inform the agency or Insti- 
tution in .writing that such personally 
identifiable information is not to be de- 
signated as directory information with 
respect to that student. 
(20 VS.C. 1232g(*) (5) (A) and (B) ) 

Subpart E — Enforcement 

§ 99.60 Office and review board* 

(a) The Secretary is required to estab- 
lish or designate an office and a review 
board under section 438(g) of the Act. 
The office will investigate, process, and 
review violations, and complaints which 
may be filed concerning alleged viola- 
tions of the provisions of section 438 of 
the Act and the regulations in this part. 
The review board will adjudicate cases 
referred to it by the office under the 
procedures set forth in §§ 99.65^99.67. 

(b) The following is the address of the 
office which ha^been designated under 
paragraph (a) of this section: The 
Family Educational Rights and Privacy 
Act Office (FERPA), Department of 
Health, Education, and Welfare, 330 In- 
dependence Ave. SW., Washington, D.C. 
20201. 

(20 TJ.S.C. 1232g(g)) 

§ 99.61 Conflict vrllh State or local lav. 

An educational agency or institution 
which determines that it cannot comply 
with the requirements of section 438 of 
the Act or of this part because a State 
or local law conflicts with the provisions 
of section 438 of the Act or the regula- 
tions in this part shall so advise the office 
designated under § 99.60(b) within 45 
days .of any such determination, giving* 
the text and legal citation of the con- 
flicting law. 

(20 U.S.C. 1232g(f)) 

§ 99.62 Reports and records. 

Each educational agency or institution 
shall (a) submit reports in the form and 
containing such informatic . as the Of- 
fice of the Review Board n*ay require to 
carry out their functions under this part, 
and (b) keep the records and afford ac- 
cess thereto as the Office or the Review 
Board may And necessary to assure the 
correctness of those reports and compli- 
ance with the provisions of sections 438 
of the Act and this part. 

(20 UJ3.C. 1232g(X) and (g) ) 

§ 99.63 Complaint procedure. 

(a) Complaints regarding violatioas of 
rights accorded parent* and eligible stu- 



dents by section 438 of the Act or the 
regulations in this part shall be submit- 
ted to the^Office in writing. 

(b) (1) The Office will notify each com- 
plainant and the educational agency or 
institution against which the violation 
has been alleged, in writing, that the 
complaint has been received. 

(2) The notification to the agency or 
institution juide* paragraph (b) (1) of 
this section shall include the substance 
of the alleged violation and the agency 
or institution shall be given an oppor- 
tunity to submit a written response. 

(c) (1) The Office will invesjUgate all 
timely complaints received to determine 
whether there has been a failure to com- 
ply with the provisions pf section 438>of 
the Act or* the regulations in this Part, 
and may permit further written or~ oral 
submissions by both parties. 

• (2) Following its investigation the Of- 
fice will provide written notification of its 
findings and the basis for such findings, 
to the complainant and the agency or. 
institution involved. 

(3) If the Office finds that there has 
been a failure to comply, it will include 
in its notification under paragraph (c) 
(2) of this section, the specific steps 
wliich must be- taken by the agency or 
educational • institution to bring the 
agency or institution into compliance: 
The notification shall also set forth a 
reasonable period of time, given all of the 
circumstances of the case, for the agency 
or institution to voluntarily comply. 

(d) If the educational agency or insti- 
tution does not come into compliance 
within the period of time set under para- 
graph (c) (3) of this section, the matter 
will be referred to the Review Board for 
a hearing under §§ 99.64-99.67, inclusive. 

' (2C>'U.S.C. 1232g(f)) 

§ ^9.64 Termination of funding. 

If the Secretary, after reasonable no- 
tice and opportunity for a hearing by the 
Review Board, (1) finds that an educa- 
tional agency or institution has failed 
to comply with the provisions of section 
438 of the Act, or the regulations In this 
part, and (2) determines that compliance 
cannot be secured 6y voluntary means, 
he shall issue a decision, in writing, that 
no funds under any of the Federal pro- 
gram? referenced in 199.1(a) shall be 
made available to that educational 
agency or institution (or, at the Secre- 
tary's discretion, to the unit 6f the edu- 
cational agency or institution affected 
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by the failure to comply) until there is 
no longer any such failure to comply, 

(20 U.S.C. 1332g(f)) 

§ 99.65 Hearing procedures. 

(a) Panels. The Chairman of the Re- 
view Board shall designate Hearing 
Panels to conduct one or more hearings 
under § 99.64. Each Panel shall consist 
of not less than three members of the 
Review Board. The Review Board may, 
at its discretion, sit for any hearing or 
class of hearings. The Chairman of the 
Review Board shall designate himself or 
any other member of a Panel to serve as 
Chairman. 

(b) Procedural rules. (1) With respect 
to hearings involving, in the opinion of 
the Panel, no dispute as to a material 
fact the resolution of which would be 
materially assisted by oral testimony, the 
Panel shall take appropriate steps to af- 
ford to each party to the proceeding an 
opportunity for presenting his case at 
the option of the Panel (i) in whole or in 
part in writing or (ii) in an informal 
conference belore the Panel which shall 
afford each party: (A) Sufficient notice 
of the issues to be considered (where 
such notice has not previously been af- 
forded) ; and (B) an opportunity to be 
represented by counsel. 

(2) With respect.to hearings involving 
a dispute as to a material fact the reso- 
lution of which would be materially 
assisted by oral testimony, thePanel shall 
afford each party an opportunity, which 
shall include, in addition to provisions 
required by subparagraph (1) (ii) of this 
paragraph, provisions designed to assure 
to each party the following: 

(i) An opportunity for a record of the 
proceedings; 

(11) An opportunity to present wit- 
nesses on the party's behalf; and 

(Hi) An opportunity to cross-examine 
other witnesses either orally or through 
written interrogatories. 

(20 U.S.C. 1232g(g)) 

§ 99.66 Hearing before Panel or a Hear- 
ing Officer* 
A hearing pursuant to § 99.65(b) (2) 
shall be conducted, as determined by the 



Panel Chairman, either before the Panel 
or a hearing officer. The hearing officer 
may be (a) one of the members of the 
Panel or (b) a nonmember who is ap- 
pointed as a hearing examiner under 5 
U.S.C. 3105. • 

(20 U.S.C. 1232g(g)) 

§ 99.67 Initial decision; final decision. 

(a) The Panel shall prepare an initial 
written decision, which shall include 
findings of fact and conclusions based 
thereon. When a hearing is conducted 
before a hearing officer alone,' the hear- 
ing officer shall separately find and state 
the facts and conclusions which shall be 
incorporated in the initial decision pre- 
pared by the Panel. 

(b) Copies of the initial decision shall 
be mailed promptly by the Panel to each 
party (or to the party's counsel) , and to 
the Secretary with a notice affording 
the party an opportunity to submit 
written comments thereon to the Sec- 
retary within a specified reasonable 
time. 

- (c) The initial decision of the Panel 
transmitted "to the Secretary shall be- 
come the final decision of the Secretary* 
unless, within 25 days after the expira- 
tion of the time for receipt of written 
comments, the Secretary advises the 
Review Board in writing of his deter- 
mination to review the decision. • 

(d) In any case in which the Secre- 
tary modifies or reverses the initial de- 
cision of the Panel, he shall accompany 
that action with a written statement of 
the grounds for the modification or re- 
versal, which shall promptly be fil?d with 
the Review Board. 

(e) Review of any initial decision by 
the Secretary shall be based upon the 
decision, the written record, if any, of 
the Panel's proceedings, and written 
comments or oral arguments by th§ par- 
ties, or by ttyeir counsel, to the proceed- 
ings. 

(f) No decision undor this section 
shall become final until it is served upon 
the educational agency or institution in- 
volved or its attorney. 

(20 U.S.C. 1232g(g)) 
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U.S. OFFICE FOR CIVIL RIGHTS 
FINAL GUIDELINES FOR ELIMINATING 
DISCRIMINATION AND DENIAL OF SERVICES 
ON THE BASIS OF . . . HANDICAP 

Fron: 44 Fed. Reg. 17162 (March 21, 1979) 



With the organization of the new U.S. Department of Education,, all 
regulations concerning education will eventually be recodified at Title 34, 
Code of Federal Regulations. See 45 Fed. Re£. 30802 (May 9, 1980) 
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THU 45— Public Wtlfart 

SUETITLE A — DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL- 
FARE 

VOCATIONAL EDUCATION 
PROGRAMS 

Guidelines for Eliminating Dlscrlmfna* 
tlon and Denial of Strvictt on tho 
Basis of Kact, Color, National 
Origin, Sox, and Handicap 

AGENCY: Office for Civil Rights. De- 
partment of Health. Education, and 
Welfare. 

ACTION: Final Guidelines for Voca- 
tional Education Programs. 

SUMMARY: These" guidelines explain 
the civil rights responsibilities of re- 
cipients of Federal funds offering or 
administering ' vocational education 
programs. They derive from and pro- 
vide guidance supplementary to Title 
VI of the Civil Rights Act of 1964 and 
the implementing departmental regu- 
lation (45 CPR Part 80). Title IX of 
the Education Amendments of 1972 
and the implementing departmental 
regulation (45 CFR Part U6). and Sec- 
tion 504 of the Rehabilitation Act of 
1973 and the implementing depart- 
mental regulation (45 CPR Part 84). 

EFFECTIVE DATE: March 15, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

David Gerard. Office of Standards. 
Policy, and Research. Department of 
Health. Education fnd Welfare. 
Office for Civil Rights, 330 Indepen- 
dence Avenue. S.W.. Washington. 
D.C. 20201 (telephone 202-245-9177). 

SUPPLEMENTARY INFORMATION: 
The following Guidelines explain hotf 
civil rights laws and Department regu- 
lations apply to vocational education 
programs. They arc issued as a result 
of Injunctive orders entered by the 
United States District Court for the 
District of Columbia In Adams v. Call- 
fano. They are also Issued because the 
Department has found evidence of 
continuing unlawful discrimination in 
vocational education urograms. 

A. Legal Basis for the Guidelines 

Title VI of the Civil Rights Act of 
1964 prohibits discrimination on the 
basis of race, color, and national origin 



in any program or activity receiving 
Federal financial assistance. The De- 
partment of Health, Education, and 
Welfare Issued regulations implement- 
ing Title VI In 1965. Title IX of the 
Education Amendments of 1972 pro- 
hibits discrimination on the basis of 
sex in education programs receiving or 
benefiting from Federal financial as- 
sistance. The Department issued regu- 
lations Implementing Title IX in 1975. 
Section 504 of the Rehabilitation* Act 
of 1973 prohibits discrimination on the 
basis of handicap ..i any program or 
activity receiving Federal financial as- 
sistance. The Department issued regu- 
lations implementing Section 504 in 
1977. These civil rights statutes and 
their implementing regulations apply 
to vocational education programs. 

In 1973. the Department of Health, 
Education, and Welfare was sued for 
its failure to enforce Title VI in a 
number of education areas, including 
vocational education (Adams v. Cali- 
fano). As a result of this litigation, the 
Department was directed to enforce 
civil rights requirements in vocational 
education programs through compli- 
ance reviews, a survey of enrollments 
and related data, and the Issuance of 
guidelines explaining the application 
of Title VI regulations to vocational 
education. The Guidelines that follow 
are issued to meet a requirement of 
the Adams court orders. 

B. Factual Basis for the Guidelines 

The Guidelines arc also adopted be- 
cause it is apparent that many voca- 
tional education administrators 
engage in unlawfully discriminatory 
practices. They need additional guid- 
ance and support from the Depart- 
ment to meet their obligations under 
civil rights authorities. 

Information provided by the Office 
of Education's Bureau of Occupational 
and Adult Education for 1976 and 1977 
reveals that male and female students 
are concentrated in programs tradi- 
tionally identified as intended for 
them: 

Pcrcrnl of total rnritllmrnt 
1918 »ft77 



M.\le Female Male Female 
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Health occupations 
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78 8 
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Occupational home 
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Offir* occupations 
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U 3 
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In recent years vocational education 
aUmiiii.tlr.doi * lia\o addressed unlaw- 
tul discrimination in their progiains 
Generally, they h .ve taken advantage 
ul the afh.m.ime action provisions of 
t> v Vocational Education Amend 
menls of 1976. Administrative proce- 
dures to implement these provisions 
.ire in place and are contributing to 
equal opportunity. Thus the above 
chart suggests that between 1970 and 
1077. female participation increased In 
tr< limeal. trule and industrial, and vo- 
cational agriculture programs. There 
uas also an increase in male participa- 
tion In Consumer and Hornemaking 
programs and Occupational Home 
Fconomics programs. 
^Current information on the cmoll- 
ment of handicapped and minority 
students in .pecific vocational pro 
►trans i.> not a\ailablc. This deficiency 
vull be corrected through the Office 
for Ciul Rights Vocational Education 
Surwv ot 1979 and the Vocational 
Kducation Oata S\:tem (VEDS) re- 
quired bv the Vocational Kducation 
Amendment of 1976. However, compli- 
ance reviews conducted by OCR inves- 
tigative staff from 1973 to 1978 con- 
sistently found civil rights violations 
in vocational schools. Kor example: 

1 Eligibility requirements such as 
residtnee within u geographic area or 
admissions tesU deny vocational edu- 
cation opportunities on the basis of 
race, color, national origin and handi- 
cap; 

2. Handicapped students arc imper* 
nussably assigned to separate annexes 
or branches* they an- aiso denied 
equal vocational education opportuni- 
ties as a result of inaccessible facilities 
and inadequate evaluation procedures; 

3. Vocational schools established for 
students of one race, national origin or 
sex continue as essentially segregated 
facilities; 

4 National orn :\ minorities with 
limited proliciency m English are 
denied equal opportunity to partici- 
pate in vocational programs; 

5. Vocational education admin 1st ra 
tors often fail to adequately protect 
against discrimination m the place- 
ment of student'; with employers; 

6. Faculty and stafl arc assigned to 
vocational pro-ams on the basis of 
race, national origin, sex and handi- 
cap. 

Reports from advocate groups have 
identified other posstSle civil rights 
violations. For example. the 
N.A A.C.P. I-rgal Defense Fund tLDF) 



has alleged that c>tate agencies engage 
in unlawful diseriminat ion against 
urban areas in the allocation of Feeler 
a! vocational education funds. •* 

C. Scorn ok Guidkunfs 

The Guidelines primarily address 
the civil rights violations listed imme- 
diately above as found in compliance 
reviews. They do not identify every 
tivil rights v iolation that may arise in 
ti% vocational education setting. The 
Guidelines dime from arid supple- 
ment and must be read in conjunction 
with civil rights laws and Department 
regulations. 

Section III of the Guidelines, which 
piohibits discrimination in the alloca- 
tion of voeationai education funds, de- 
rives in part from and must be read in 
conjunction with, the Vocational Edu- 
cation Act and Office of Education im- 
plementing regulations. These Guide- 
lines, particularly Section III, have 
been reviewed by the Department's 
Office of Education and found consist- 
ent with its policies. 

D State Agency Responsibilities 

Most comments on the Guidelines 
sought deletion or clarification of. or a 
change to. a stated paragraph or sub- 
paragraph. However, Section II, which 
records the responsibilities of State 
agency peisonncl, was questioned in 
its entirety as imposing a new burden 
more reasonably assigned to the 
Office for Civil Rights. 

Section II contains two require- 
ments. First, State agencies in pep 
foimlng any activity required under 
State or Federal law. must be certain 
that they do not "require, approve of. 
or engage in" any unlawful discrimina- 
tion. For example. State agencies arc 
often required to review or approve 
the site selected by or the building 
specifications approved by local school 
district officials to assure that the 
project is fiscally sound. The Guide- 
lines provide that in such cases the 
State agency must also examine 
whether the site location will result in 
the denial of access to minority group 
persons and whether the building and 
programs will be inaccessible to handi- 
capped persons. If it finds such viola- 
tions the State agency cannot approve 
the project. The second requirement 
of Section II Is generally addressed to 
the agency referred to in the Voca* 
tional Education Amendments of 1976 
as the "State Board or agency . . . 
solelly] responsible for the adminis- 
tration or . . supervision of the pro- 
grams [conducted in the State] under 
the Act " These agencies are required 
by the Guidelines to monitor subreci- 
pients for civil rights compliance 
through technical assistance, analysis 
of already compiled information and 
data, and periodic compliance reviews. 



Those are not new requirements. 
The first merely restates what has 
become axiomatic— a recipient cannot 
engage or participate In unlawful dis- 
crimination. The second lequirc- 
ment - monitoring subrcclpients for 
compliance—derives from the Depart- 
ments Title VI regulation which pro- 
vales in subparagraph 80.4(b): 

Every application bv a State or State 
agency to carry out a program involving 
continuing Federal financial assistance • * * 
shall • • * provide or be accompanied by 
provision for such methods of 
administration • • * as arc !ound by the u 
sponsible Department official to give rea 
sonable assurance that the applicant and all 
recipients of Federal financial assistance 
under such program will comply with all re- 
quirements imposed by or pursuant "o tilts 
regulation 

Thus the Department s Title VI reg- 
ulation requires State agency recipi- 
ents to adopt and obtain Department 
approval for methods and procedures 
through which subrcclpients can be 
monitored for compliance with civil 
rights authorities. 1 

it was suggested that it Is "unrealis- 
tic" to expect closely aligned offi- 
cials-State agency and local person- 
nel—to work at odds with each other. 
This is neither the intent nor the ex 
\ "ctcd result of the final Guidelines. 
Many forms of impermissable discrimi* 
nation arc caused by misunderstand- 
ings or lack of information and guid- 
ance on the requirements of the law. 
State agency personnel should there- 
fore be of assistance to and not in con- 
flict with local personnel. Moreover, 
there is a need for additional concilia- 
tory rather than adversarial compH* 
ance activity. 

State agencies also argued that the 
Office for Civil Rights cannot and 
should not delegate its responsibilities 
for'clvil rights enforcement to recipi- 
ents. Such a result Is neither intended 
nor expected. The Guidelines contem- 
plate adding, not substituting, re- 
sources for civil rights comnliance ac- 
tivity. Tim Bureau of Occupational 
and Adult Education presently moni- 
tors State agencies for compliance 
with the Vocational Education Act. 
Under the Guidelines, BOAE and 
State agencies will engs gc in activities 
supplementary to those of the Office 
for Civil Rights.' These Guidelines do 



'Although i he regulations for Title IX 
and Section 504 do not assign a similar re- 
sponstblity to Siate agencies, the Depart- 
ment intends to Issue a Notice of Proposed 
Rulemaking to eliminate ;hls inconsistency 
*itn Title VI. If revisions to the Title IX 
and Section 504 regulations are not adopted 
by the Derailment, the.se Guidelines must 
be I evlseri. 

'State agencies will require additional as« 
slstance from OCR and HOAE to under- 
stand and meet their responsibilities under 
the Ouidellne.i. Sui h a.v i .tance will be pro 
vitled throtiRh mtmoianda to be Issued 
during the next 90 days See comment and 
response number 9. belov*. 
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not co ilrinplsilt- an\ leiluelion ol 
OCR coiiipliamr unit enforcement ao 
uwty. And OCU will Ie:i<l siv»i.sl and 
monitor BOAK and State ;ii:oncios in 
their civil riplit* aetiwtios This ap- 
proach donees from the Department's 
commitment to brum all of its aiieiicies 
and locipienls to tin 1 ontnal task nf 
obtaining lOinph.uue with ci\M u^hts 
laus and i '^illations. It is also sup 
ported by the United States Ciul 
Uiphts ConunisMon 1 

Conci tsion 

Vocational education is a critical and 
Krowmg seetoi of the Nation > ul'ica 
tron system. It is offered in owi 14.000 
schoo ! districts and in roninunnt \ and 
junior collrius. It is also provided 
through mote than 2.000 secondary 
at.d post seconding vocational tdnca 
Hon centers voften known a.s Aica Vo- 
cational Education Schools, or AVKS), 
that ha\e as their primary or sole ob- 
jccti\e the teaching of skills that had 
to employment The variations of pro- 
gram* and courses number in the 
thousands. They nichich for example, 
woik s'lidy for students needing 
part-time employment to support 
their voeational studies, -cooperative 
education" for students who receive 
credit for uo.k at jobs related to their 
vocational held and "appi entice train- 
ing 1 for students affiliate d with a 
labor uni iM or another sponsor. What- 
ever the o"itfiu/.»tion of vocational 
education, it is c1om*1v tied to the skill 
development needs of communities. 
State \ ami renions Obtaining cotnpli- 
an«c with ciul rights authorities in 
these diverse prouiams will lequire 
the paiticipation and cooperation of 
all voeational iJucation adinnistra- 
tors and all anencies of the Depart- 
ment of Health. Education and Wel- 
fare. These Guidelines are designed to 
encourage thit cooperation and com 
phancc activity. They are provided 
with the expectation that they will 
, contribute to bringing an end to un- 
lawful discrimination against poisons 
seeking the skills necessary f >r gainful 
and meaningful employment. 

PART so— Nondiscrimination 

UNDER PROGRAMS RECEIVING 
FEDERAL ASSISTANCE THROUGH 
THE DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE EFFEC- 
TUATION OF TITLE VI OF THE CIVIL 
RIGHTS ACT OF 1964 

!. In 45 CPU Part 80 Appendix n Is 
added to read as follows: 



1 United States Commission on Civil 
Rights The Federal Civil Rights Enforce- 
ment Ej/ort-197-' Vol VL To Extend Feder- 
ul Financial Msi tana* 1975, p 800 
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AfTINDl\ H CiOIOMINtS KO|( KlIMINAMNC 
DlNCHlMINAIION AND OlNlAI. W SkIIVUKS 

on mi Ma*>is ok Hack. Ooi.oh. National 
Oiin.is. Sfx. vnii IUn;»hap is Voivtionai 
Kmc m ion Pimm imms 

1 SrOl'K ANO OOVIHAC.K, 

a Aen it'AriON ok uinin.i.iNis 
Tlnsc Guidelines applv t i » reupmits of 
an\ frVdeial fiiuiui.il .lSMsiaiue honi tin 1 
Department of Health. Education, and Wei 
hue that offer or administer programs oT 
wicanonal eduration or training This in- 
cludes Siaic agency iceipiejits 

a nrriNiTioN ok ineirnNr 
The definition of lecipunt ' of Kedeial fi- 
imneiul assistance is established b.v Depait 
mint insulations implementing Title VI, 
rule IX, and Sectioif 504 (45 ('Fit 80 U<|>. 

Tor the purposes of T hie VI 
The let in recueni" menus anv Stale, po- 
hthal subdivision of anv State, or msuu- 
meniality of anv State ur political fiihihu 
sion. au.v public or private agentv. ishtu 
Hon. or organization, or othct entity, or any 
individual, m anv State, to* hem Feclei.il fl 
nanei.il assistance is extended, directly or 
through another recipient, for ;in> pi twain. * 
in* hiding am soeccssor assignee, or tuns 
firee thereof, hut Mi< h teim does not in 
elude an> ultimate beiu fici.ir.v leg. Mil 
dentsl under any such program (4*> CFK 
80 I3nu 
For the puipose of Title IX. 
Rieipnuit' menus any Slair or political 
sohUiviMon Iheieof. or anv ins! ruineiitnht V 
ol a Slal or political subdivision thereof, 
anv public or pin.He agoncv, lti.stitutlon. or 
organisation, or other nilitv. or anv person 
to whom Federal fin.Uiei.il assiMuicc is cx- 
leiuleil directly 01 lhroiu.li another reeipi 
ent and which operates an education uro- 
gram or uctivilv v\lneh mcives or heiaUts 
rVom such assist am e. in huh nr. an.\ siibuiiH. 
successor, assignee, or lr:in«.feic< thcreif 
(45 CFK 8f>2(h>\ 
For the piirpo-.es of St ction 504 
• Recipient" means anv State or its politi 
cal subdivision, any instrumentality of a 
State or its polities Mihdiv i.sion. any public 
or private agene.v. institution, orpatii/at 
or other entity, ol an\ peison to .\hirh V* d 
rial financial assMaiu'' isextciuUd direct b 
or through aiioJher udplcnt. Including any 
Mieee.sor. assign re. or transferer of a iccipi 
ent hut excluding the ultimate benefieiarv 
ol Hie assistance. (45 CFK 84 :i(f)) 

( INVMI'I.KSOK RIOPU NTS eOVKIU'D BY TIIFSF 
COtDKt.lNhS 

'I he following edueatton ageiieles. when 
the.v piowde vor . uoiial education, me ex- 
amph'S of reelpients covered by these 
Guidelines' 

\ The board of education of .i public 
school district anci its administrative 
agency 

2. The administrative board of a special 
ized voeatioe.al high • ehool serving students 
from more than one :>ehool district. 

'A The administrative board of a technual 
or vocation school that is used exclusively 
or principally for the provision of vocational 
education to poisons who have completed or 
left high school Ui eluding persons seeking » 
certificate or an assot late degree through a 
voeational program offered by the school) 
and who are available for study in prepara 
tion Mr entering the labor market 



4. The ndministral \e board of a postsec 
otidarv institution, such as * technical msii- 
lete. skill center, junior college, mmiiiuiiiiv 
eollege. or four vear college \ hat hA-s a rte« 
partment or division thai provides vocation 
al education to sludents seeKuiR iininechate 
employment, n ceitiiieate or an :u-soeiate 
degree. 

.>. The adinunstrative board of a propri 
elar> (private) voeational ■dtn.ihoti school 
6. A State agency renpluit itself operating 
a vocational iducahoii facilitv 

O KXAMT1.CS OK 8CI10OI S TO WUICIl Til KM 

ooinr.i.iNKs ai n v 
The following are examples of the tvues 
of schools to which these Guidelines apply. 

1. A Junior high school, middle school, or 
those grades of a comp'ehen ive high 
school that ofhrs instrudion to inform 
orient, or prepare students for voeational 
education at the secondary level. 

2. A vocational education facility operated 
by a Slate agency. 

3. A comprehensive nigh s< hool that has a 
department exclusivity or principally used 
for providing vocational education: or that 
offers at least one vocational program to 
secondary level students who are available 
for study in preparation fur entering the 

* labor market, or that offers adult voeational 
education to persons who have comph ted or 
left high school and who are available for 
study in preparation for enuring the labor 
market. 

4. A comprehensive high school, offering 
the activities described above, that receives 
students on a contract basis from other 
school districts for tin purpose of providing 
vocational education 

fl. A specialized high school used exchi- 
siveh or principally for th' provision ol vo- 
eational education, that (iirolls students 
from one or more school dh.tricts for the 
purpose of providing vocational education 

0. A technical or vocational school that 
primarily provides vocational education hi 
persons who have completed or left high 
school and who are available for study in 
preparation for entering the labor market. 
mOudtng students seeking an associate 
degree or certificate through a course of vo- 
cational instruction offered by the school 

7. A junior college, a comn.unity college, 
or four-vear college that ha. a department 
or division that provides vocational edura- 
tion to students seeking immediate emplov- 
snent. an associate degree or a certificate 
through a course of voeational hibt Miction 
oifered by the school. 

8 A proprietary school, licensed by the 
State, that offers vocational education 

Note. - Subsequent sect ions of these 
Guidelines may Use the term secondary ro- 
cational ecrwroc'iou center in refer* lug to the 
institutions described in paragraphs 3, 4 and 
5 above or the term postsvenndarv vocation- 
al education cc;uYr m rcfeirmg to -institu- 
tions described in paragraphs f> and 7 above 
or the term vocational education center ei 
referring to any or all institutions described 
above. 

11. Responsibilities Assicnj > Only t<v 

STATK ACKNCY UlVtriFNTS 

A RKSrONSIBlLITIKS OF Al 1. STATE AU.NOY 
RKCICIKNTS 

State aiiency recipients, in addition to 
complying with all other provisions of the 
Guidelines relevant to them, may not re- 
mure, approve of. or engage in any dlscrlml. 
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nat iuii or drni.il of miuii > iWthc basis of 
r.Kt color, 'i.itiouai ornun. .sex. or handicap 
In pel forming any of tin* following activi- 
ties: 

1. Establish mint of criteria or formulas 
for distribution of FederaJ or State funds to 
u>cational education programs in the State. 

2. Establishment of requirements for ad- 
mission toot require ments for the adroiuis 
trillion of vocational education programs: 

3 Approval of aetion b> Iceal entities pro- 
viding vocational education. (For example . a 
State agency must ensure compliance with 
Section IV of these Guidelines if and when 
it reviews a vocational education agency de- 
u.tion to create or c h.inge a Keographic ser\« 
ice area. ). 

4. Conducting Us own programs. (For ex- 
ample, in employing its staff it may not (lis 
Tutunat*" on the basis of sex or handicap.) 

8 STATF AGENCIES 1 ERt'OaMINU OVERSIGHT 
lUSPONSIBlLITlES 

'I hi State agu.is responsible for the ad* 
mnisiration of vocational education pro 
trams must adopt a compliance program to 
)i event, identify and remedy discrimination 
)ti the basis ol race, color, national origin, 
.ex or handicap by its subredplents. (A 
siibrcuplemV in this context, is a local 
agency or vocational aducation center that 
receives financial assistance through a State 
agency.) This complin ice program must In 
chide" 

1 Collecting and analyzing civil rights re- 
lated data and information that subrccl* 
pients compile for their own purposes or 
that are submitted to State and Federal of- 
ficials under existing authorities: 

2 Conducting periodic compliance reviews 
of selected subrecipients (i.e.. an Investiga- 
tion of a subreciptent to determine whether 
it engages in unlawful discrimination In any 
aspect of Us program!, upon finding unlaw- 
ful discrimination, notifying the snbreel- 
ptent of steps it nni::t take So attain eompli 
ancc and attempting to obtain voluntary 
romp!, uicc: 

3 Providing technical assistance upon re- 
quest to subreeiplents. This will Include as- 
sisting siibrcuplents Identify unlawful dis 
crimination and Instructing them In reme- 
dies for and prevention of such disc rim ina 
Hon: 

4 Periodically reporting its activities and 
findings undo the foiegoing paragraphs, in 
eluding findings of unlawful discrimination 
under paragraph 2. Immediately above, to 
the Office for Civil Rights. 

State agencies are not required to termi- 
nate or defer assistance to any subreciptent 
Nor are they required to conduct hearings 
The responsibilities of the Office for Civil 
Rights to collect iind ai.al>?r data, to eon 
duct compliance revie ws, to investigate com 
plaints and to provide technical assistance 
are no! diminish* d or attenuated by the re 
quirt me. its of Section II of the Guideline . 

C STATEMENT OF PROCfDURFS AND PRACTICES 

Withui one y.eur from the publication of 
these Guidelines in final form, each State 
agency recipient performing oversight re 
sponsibihtles must submit to the Office for 
Civil Rights the methods of administration 
and related procedures it will follow to 
comply with the n inurements described in 
paragraphs A and H immediately above, 
flu Departnunt will rev it w each submis 
sion and will promptly cither approve it. or 
return it to State officials for revision 
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III DisriiiimuoN of I'tnutAi. )'in<niiai As 

MST.INO AND OlIltK I'Vwus >\W ViH AJ ION 
Al l£l>UC'.Yllolf 

A. AGKNOY msl'MMM(iriE.S 

Recipients that admmislei grants foi vo- 
cational education imust distribute Federal 
State, or local vocational education funds so 
that no student or gioup of students is on 
lawfully dented an equal opportuultv in 
utncfit Irotn vocation al education on tin 
basis of race, color, natu ral origin, st x. or 
handicap. 

8 DlSUUBUTlON OV FUNDS 

Recipients may not adopt a formula or 
other method for the allocation of Federal. 
State, or local vocational education funds 
that has the effect of discriminating on the 
b:usls of race color, national oiigln. sex. or 
handicap. However, a recipient may adopt a 
UirinuU ot other method of allocation that 
uses as a factor race, color, national origin, 
sex, or handicap tor an Index or proxy for 
race, color, national origin, sex. or handicap 
eg., number of persons receiving Aid to 
Families with Dependent Children or with 
limited English speaking ability 1 if the 
factor Is included to compensate for past 
discrimination or to comply with those pro 
visions of the Vocational Education Aim nd* 
ments of 1975 designed to assist specified 
protected groups. 

c example of a fattsun suggesting 
•Unlawful discrimination 

In eac h^Btatc it Is likely that some local 
recipients hilt enroll greater proportions of 
minority .students in vocational education 
than the State-wide proportion of minority 
students in vocational education. A funding 
formula or other method of allocation that 
results in such local recipients receiving per- 
pupil allocations of Federal or State voca- 
tional education funds lower than the State 
wide average per pupi! allocation will be 
presumed unlawfully discriminatory. 

D. DISTRIBUTION THROUGH COMPETITIVE 
GRANTS OR CONTRACTS 

"ach State agency that establishes trlte- 
ha for awarding competitive vocational cdu 
cation grants or contracts must establish 
and apply the criteria without regard to the 
race, color, national origin, sex. or handicap 
of attj or all of a recipient's students, except 
to compensate for past discrimination. 

I. APPLICATION PROCESSES FOR COMPETITIVE OR 
DISCRETIONARY C.R'VNTS 

State agencies must disseminate informa 
turn needed to satisfy the requirements of 
any application process for competitive or 
discretionary grants so thf.t ail recipients, 
including those having a high percentage of 
minority or handicapped studen s, aic In- 
formed of and able to seek funds. State 
agencies that provide technical assistance 
for the completion of the application proc* 
ess must provide surh assistance without 
discrimination against any one recipient or 
class of recipients. 

F ALTERATION OF FUND DISTRIBUT'ioM TO 
PROVIDE EQUAL OPPORTUNITY 

If the Office for Civil R.ghls finds that a 
recipients system for distributing v tation 
ai education funds unlawfully discriminates 
on the basis of late, color, national orn.in. 
st x. or h.tndU ap. it will require the neipn nt 
to adopt an alternative nondiscriminatory 
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method of distribution The Ofiiei foi Civil 
Uighls may also n quite Hit recipient to 
compensate for the i ffeets of its past ^unlaw- 
ful discrimination in tin* dust i .but ion of 
funds. 

IV Access and Admission uf Stud* nts To 
Vocational. Education Programs 

A HICII'MN! IOM'f»riS||fM IIIF.S 

Criteria controlling ludw.t eligibility f^r 
admission to vocational tchnatiun .ahools. 
facilities .end progiarns may not unlawfully 
discriminate on the basts of race, rotor, na- 
tional origin, sex. or handicap A .ecipicnt 
may not develop, impost, main am. appro. e. 
or implement such discriminatory admis- 
sions criteria. 

I) SITE SEl.RTION FOR VOCATION »L SCHOOLS 

. State and local recipients may not select 
or approve a site for a locattonaj education 
facility for the purpose or wiih the effect of 
excluding, segregating, or otherwise div rim 
inating against students on the basis of race, 
color, o.r national origin Recipients must 
locate vocational education facilities at sites 
that are readily accessible to both nonmln 
ority and minority communities, and that 
do not lend to identify the facility or pro- 
gram as intended for nonininoilty or minor- 
ity students. 

C ELIGIBILITY FOR ADMISSION TO VOCATIONAL 
EDUCATION CENTERS BASED ON RESIDENCE 

Recipients may not establish, approve or 
maintain geographic boundaries for a voca 
tlonal education center s. rvio area or at- 
tendance V.one. (hereinafter "service area"), 
that unlawfully exclude students on the 
basis of race, color, or national origin The 
Office for Civil Rights will presume, subject 
to icbuttal. that any one or combination of 
the following circumstances indicates that 
the boundaries of a given service area are 
unlawfully constituted. 

1 A school system or service area contigu- 
ous to the given service area, contain-i mi- 
nority or nonminority students in substan- 
tially greater proportion than the given 
service area: » 

2. A substantial number of minority stu* 
dents who reside outside the given vocation* 
al education center seivice area, and who 
are not eligible for the center reside, none- 
theless, as tlose to the center as a subs tarn 
tlal number of non-minority students who 
are eligible for the center. 

3. The over-all vocational education pro* 
gram of the given service area ur compari- 
son to the over-all vocational education pio* 
gram of a contiguous sihool system or serv 
lee area enrolling a sub.. Initially grtaior 
proportion of minority students. ta> p o- 
vines its students with a broader range of 
curricular offerings, facilities and equip- 
ment, or (b> provides Us g .eduates greater 
opportunity for cmplo>ineut in jobs. u> for 
which there Is a demonstrated need in the 
community or region, in) that piy hijjhcr 
entry level salaries or wagi s. or (liij that are 
generally acknowledged to offir great*: r 
prestige or status. 

'D ADDITIONS AND RENOVATIONS TO EXISTING 
VOCATIONAL EDUCATION lACU ITIES 

A recipient may not add to. modify, or 
lenovate the physic.il plant of a vocational 
education facility in a maimer (nat cnaU., 
maintains, oi im Hosts student segn ».auon 
on the basis of race, color, national i.rii.,n. 
sex. or handicap 
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e. nEMtnirs ron vioiations or sm: .siLtc- 

TION AND OEOCRAMIIt SI.RVHT. AUf.A MQIIIKE 
Mis. NTS 

If the conditions specified In paragraphs 
IV, A. B. C. or D. immediately above, are 
found and not rebutted by proof of nondis- 
crimination the Office for Civil rights will 
require the recipients to submit a plan to 
remedy the discrimination The following 
are examples of steps that may be included 
In the plan, where necessary to overcome 
the discrimination <1> redrawing of th< 
boundaries of the \oc-tional education cen- 
ter's service area to indudc ureas unlawfully 
exc! ided and/or to exclude areas unlawful- 
ly Included, <2) provision of transportation 
to students residing in areas unlawful^ ex 
eluded. <3< provision of additional programs 
and services to students uho would have 
been eligible for attendance at the vocation 
al education center but for the discriminato- 
ry service area or site selection: <4> reassign- 
ment of students, and <5> construction of 
new facilities or expansion of existing facili- 
ties. 

F ELIGIBILITY FOR ADMISSION TO SECONDARY 
VOCATIONAL EDUCATION CKNTERS BASED ON 
NUMERIC iL LIMITS IMPObKD ON SENDING 
SCHOOLS 

A recipient 'may not adopt or maintain a 
system for admission to a secondary voca- 
tional education center or program that 
limits rdmisaion to a fixed number of stu 
dents from each sending school included In 
the centers service area if such a system 
disproportionately excludes students from 
the center on the basis of race, sex. national 
origin or handicap 'Example. Assume 25 
percent of a school district s high school 
students are black and that most of those 
black students are enrolled in one high 
school, the white students. 75 percent o! the 
district's total enrollment, are generally en- 
rolled in the five remaining high schools. 
This paragraph prohibits a system of admls 
slon to the secondary vocational cdu< atlon 
center that ltmlts eligibility to a fixed and 
equal number of students from each of the 
district's six high schools ) 

G,.KKMrDIES FOa VIOLATION OF ELIGIBILITY 
BASED ON NUMERICAL I IMITS REQUIREMENTS 

If the Office for Civil Rights finds a viola- 
tion of paragraph P. above, the recipient 
must Implement an alternative system of 
admissions that does not disproportionately 
exclude students on tin- basis of race, color, 
national origin, sex. or h mchcap 
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Of nondiscrimination, the Office for Civil 
Rlghrs will require the recipients to 
* sublimit -a-.plan to remedy the segregation. 
The following are examples of steps that 
may be Included in the plan, where neces- 
sary to overcome the discrimination: 

di elimination of program duplication In 
the segregated facility and other proximate 
vocational facilities; <2> relocation or "clus 
tering" of programs oi courses. 3> adding 
piograinst and courses that traditionally 
have bc'Mi identified as Intended for mem- 
bers of a particular lace, national origin or 
sex to schools that have traditionally served 
' members of the other sex or traditionally 
served persons of a different race or nation* 
al origin: 4) merge, of piograms Into one fa 
cllity through school closings or new con- 
struction, 5) Intensive outreach recruitment 
and counseling; 0) providing free trai sporta- 
Hon to students whose enrollment would 
promote desegregation. 
[Paragraph J omitted) 

K ELIGIBILITY BASED ON EVALUATION Or EM'M 
AFrt.ICANT UNDER ADMISSIONS CRITERIA 

Rtelplenu may not judge candidates for 
admission to vocational education programs 
on the basis of criteria that have the effect 
of disproportionately excluding persons of a 
particular race, color, national origin, sex. 
or handicap However, if a recipient em 
demonstrate that such criteria have been 
validated as essential to participation In a 
given program and that alternative equally 
valid criteria that do not have such a dispro- 
portionate adverse effect are unavailable, 
the criteria will be Judged nondiscrimina- 
tory. Examples of admissions criteria that 
must meet this test arc past academic per 
formance. record of disciplinary infractions, 
counselors' approval, teachers' recommen- 
dations. Interest inventories, high school dl 
plomas and standardized tests, such as the 
Test of Adult Basic Education <TABE> 

An introductory, preliminary, or explora 
tory course may not be established as a pre- 
requisite for admission to a program unless 
the course has been and is available without 
regard to race, color,' national origin, sex. 
and handicap. However, a course that was 
formerly only available on a discriminatory 
basis may be made a prerequisite for admls 
slon to a program if ihe recipient can dem- 
onstrate fiat: <a> the course is essential U> 
participation In the program: and <b) the 
course is presently avaitahh to those seek- 
ing enrollment (or the first time and to 
those formei ly excluded. 



II. ELIGIBILITY FOR ADMISSION TO VOCATIONAL 
rOUCATION CENHIRS. BRANCHES OR ANNEXES 
8ASFD UPON STUDENT OPTION 

A ' oeatlonal education center, branch or 
annex, open to all Uudents in a service area 
and predominantly enrolling minority stu- 
dents or students of one race, national 
origin or sex. will be presumed unlawfully 
segregated If 1) it was established by a re- 
cipient for members of one rare, national 
oriKin or «ex. or 2) it has since its construc- 
tion been attended primarily by members of 
one race, national origin or sex. or 3> most 
of its proRiam offerings have traditionally 
been selected predominantly by members 
of one race, national origin or sex 

I HFMiniFS Mill 'AflLIfY SM.ltM.AI WN UNDKR 
STUD- UI OrllON I'UNS 

If the eondul .ns specified In paragraph 
IV H an- found and not rebut tid by proof 



l ELIGIBILITY OF NATIONAL OUC'N MINORITY 
PERSONS WITH LIMITED ENGLISH LANGUAGE 
SKILLS 

Recipients may not restrict an applicant's 
admission to vocational education programs 
because the applicant, as a in* mber of a na- 
tional origin minority with limited English 
language skills, cannot participate In and 
benefit from vocational Instruction to th" 
same extent as a student whose primary 
languaw is English. It is the responsibility 
of the recipient to Identify Mich applicants 
and assess their ability to participate in vo- 
cational Instruction. 

^Acceptable methods of Identification in- 
clude d> identification by administrative 
'taff. teachers, or parents of secondary level 
students. (2> Identification by the student In 
post secondary or adult programs, and t3i 
appropriate diagnostic procedures, if neces 
sary 



Recipients must take steps to open all vo- 
cational Trograms to these national origin 
minority students. A recipient must demon- 
strate that a concentration of students with • 
limited English language skills in one or a 
few' programs Ls not the result of discrimina- 
tory limitations upon trje opportunities 
av allable to such students. 

M. REMEDIAL ACTION IN BEHALF OF FEaSON'i 
WITH LIMITED ENGLISH LANGUAGE SKILLS 

If the 4 Office for Civil Rights finds that a 
recipient has denied national origin minor- 
ity persons admission to a vocational school 
or progra-n because of their limited English 
language skills or has assigned students to 
vocational programs solely on the basis of 
their limited English language skills, the re- 
cipient will be required to submit a remedial 
plan that insures national origin minority 
sti 'ents cttual access to vocational educa- 
tion programs. 

N. EQUAL ACCESS FOR HANDICAPPED STUDENTS 

Recipients may not deny handicapped stu- 
den's access to vocational education pro 
grams or courses because of architectural or 
equipment barriers, or because of the need 
for related aids and services or auxiliary 
aids. If necessary, recipients must: U) 
modify Instructional equipment. <2) modify 
or adapt the manner In which the courses 
are offered. <3) house the program In facili- 
ties that are readily accessible to mobility 
unpaired students or alter fac titles to make 
them readily accessible to mobility Impaired 
students; and (4) provide auxiliary aids that 
effectively make lectures and necessary ma 
tcrlals available to posUecondary handi 
capped students; (5) provide rotated aids or 
services that assure secondly students an 
appropriate education. 

Academic requirements that the recipient 
can demonstrate are essential 'o a program 
of instruction or to any directly related li- 
censing requirement will not be regarded as 
discriminatory. However, where possible, a 
recipient must adjust those requirements to 
the needs of Individual handicapped stu- 
dents. 

Access to vocational programs or courses 
may not be denied handicapped students on 
the ground that employment opportunities 
In any occupation or profession may be 
more limited for handicapped persons than 
for non-handicapped persons. 

O. PUBLIC NOTIFICATION 

Prior to the beginning of each school year, 
recipients must advise students, parents, 
employees and the general public that all 
vocational opportunities will be offered 
without regard to race, color, national 
origin, sex. or handicap. Announcement of 
this policy of non-discrimination may be 
made for example. In loc.d newspaper ., re- 
cipient publications and/or other media 
that reach the general public, program 
beneficiaries, minorities (Including national 
origin minorities with limited English lan- 
guage skills), women, and handicapped per- 
sons A brief .summary of pp)«nn offerings 
and admission criteria should be Micludcd In 
the announcement; also the name, ao ires* 
and telephone number of the person desig- 
nated to coordinate Title IX and Section 
5(M compliance activl'y. 

If a recipient's service area contains a 
community of national oiigin mliinrt*v per- 
sons with limited English language skills, 
public notification materials must be dls 
semiuated to that communitv In Us lan 
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image and must state that recipients will 
take steps lo assure that the lack of English* 
language skill, will not be a barrier to ad- 
mission and participation In vocational tdu 
cation programs*' 

V Coe.ssn.iNo ANn Prevocational 

PROGRAMS 
A. HICIP1ENT HI'SPONSIBII.ITIRS # 

" Recipients must insure that their counsel' 
mg materials and activities (including stu- 
dent program selection and career/employ- 
ment selection!, promotional, "and recruit- 
ment efforts do not discriminate on the 
baM.i ol raie, e»!or. national oriKln. sex. or 
handiiap 

• COUNSELING AND PROSPECTS FOR SUCCESS 

Recipients th it operate vocat.on.il educa- 
tion programs must insure that counselors 
do not direct or urge ai>> student to enroll 
in a particular c.n er or program, or meas* 
uri or predict a student s prospects for Mir 
uss in in .iit> < .ireer or proj<ram based upon 
the students rate, color, national origin. 
si \. or hamlii.ip. Recipients may not coun- 
sel handicapped students toward more re- 
strictive career objectives than nonhandi* 
rapped students with similar abilities and 
ii le rests. If a vocational program dispropor- 
tionately enrolls male or female students, 
minority or nonminonty students, or handl- 
caj , ed students, recipients must take steps 
to insure that the disproportion docs not 
result from unlawful discrimination in coun- 
seling activities. 

c. student r cruitmeht activities 

Recipients must conduct their student re- 
cruitment activities so as not lo exclude or 
limit opportunities on the basis of race. 
(Dior, national origin, sex. or handicap. 
Where recruitment activities Involve the 
presentation or portrayal of vocational and 
career opportunities, the curricula and pro- 
grams described should cover a broad range 
of occupational opportunities and not be 
limited on the basis of the race, color, na- 
tional origin, sex. or handicap of the stu 
dents or potential students to whom the 
presentation is made. Also, to the extent 
possible, recruiting teams should Include 
persons of different races, national orlnins, 
sexes, and handicaps. 

D COUNSPI.INC or students with limited 

ENGLISH SPEAKING ABILITY OH HEARING IM- 
PAIRMENTS 
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i Meni possible the.v should portray males 
or females, minorities or handicapped per 
sons in proKrams and occupations in which 
these groups traditionally have not been 
represented If a recipient's service area con- 
tains a community of national origin minor- 
ity persons with limited English language, 
skills, promotional literature must be tils-* 
irlbuted to that community in its language 

VI Equal Opportunity in the Vocational 
Eoucation Instructional Settino 

a accommodations >*0h handicapped 
students 

Recipients must place secondary level 
handicapped students in* the regular eduea 
lional environment of any vocational educa- 
tion program lo the maximum extent appro- 
priate lo the needs of the student unless it 
can be demonstrated that the education of 
the h..ndicapped person in the regular envi- 
ronment with the use of supplemental aids 
and services cannot he achlev« d .iiitisfacton 
ly Handicapped students may be placid in a 
program only after the recipient satisfies 
the provisions of Hie Department's Hegula 
tion. 45 CPR Part 84. relating to evaluation, 
placement, and procedural safeguards. If a 
separate class or facility is identifiable as 
being for handicapped persons, the facility, 
the programs, and t he sr: vices must be com 
parable to the facilities, programs, and serv 
ices offered to nonhandicapped students. 

B. STUDENT FINANCIAL ASSISTANCE 

Recipients may not award financial assist- 
ance in the form of loans, grants, scholar- 
ships. specia 1 funds, subsidies, compensation 
for work, or prizes to vocational education 
students on the basis of r&ce. color, national 
origin, sex. or handicap, except to overcome 
the effects of past discrimination Recipi- 
ents may administer sex restricted financial 
assistance where the assistance and restric- 
tion are established by will, trust, bequest, 
or any similar legal Instrument, if the over 
all effect of all financial assistance awarded 
does not discriminate on the basis of sex. 
Materials and information used to notify 
students of opportunities for financial as- 
sistance may not contain language or exam 
pies that would lead applicants to believe 
the assistance is provided on a dlscruninato 
ry basis. If a recipients service area con- 
tains a community of national origin minor- 
!ty persons with limited English language 
skills, such information must be disseminat- 
ed to that community in its language. 



Keclpltnts nuitt i.sure that counselors 
can effective^ communicate with national 
origin minority students with limited fclng 
lish language skills and with studtnts *:,o 
have hearing impairments This require 
ment ma> he .satisfied by having interpret 
ers available 

t PROMOTIONS! ACTIVITIES 

Recipients may not undertake promotion- 
al ef furls unc ludmg activities of school offi- 
cials, counselors, and vocational staff) in a 
manner that creates or perpetuates stcr co- 
upes or limit H ions based on race, color, na 
tiona! origin, sex or handicap. Examples of 
ponmtional clforK are career days, par- 
ents' night, -hop demonstrations, visitations 
bv group' ef prospective students and by 
rcprt-sentat h Cb from business and Industry 
Materials that are part of promotional ef 
fort* ma> not create or perpetuate stereo- 
types through text or illustration To the 



C HOUSING IN RESIDENTIAL P0ST3EC0NDAU Y 
VOCATIONAL EDUCATION ( ENTERS 

Recipients must extend housing opportu- 
nities without discrimination based on race. 
( olor. national origin, sex. or handicap. 1 his 
obligation extends lo recipients th.it provide 
on campus housing and/or that have agree 
men is with providers of of f -campus hon.tlng. 
In particular, a recipient post secondary vo 
rational education program thai provides 
on campus or off-campus housing to its non- 
handicapped students must provide, at the 
same cost and under the same conditions, 
comparable convenient and auessible hous- 
ing to handle. ,>ped students. 

D. COMPARABLE rAt'll.lTIES 

Hi Ipients must provide changing rooms, 
.showers, and other facilities for students of 
one sex that are comparable to those pro- 
vided to students of the other sex. This may 
be accomplished by alternating use of the 
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. same facilities or by providing separate, 
comparable facilities. 

Such facilities must be adapted or modi 
fied to the extent necessary to make the vo- 
cational education program readily accessi- 
ble to handicapped persons. 

VII, Work STbov. Coopjrative Vocational 

EDUCATION. JOH Pl.AftMhNT. AND A CPR EN* 

tick Training 

a responsibilities in cooperativk voca- 
TIONAL rnucATiON programs, work-study 

PROGRAMS ANn JOB PI V CEMENT PROGRAMS 

A recipient must insure ihat. (a) it docs 
not diseruninat" against its Undents on the 
basis of race, color, national origin, sex, or 
handicap in making available opportunities 
in cooperative education, work study and 
job placement prorrarns. and (LI students 
participating in cooperative education, work 
study and job placement piograms are not 
discriminated again U b\ employ* r.s or pro- 
spective employers on the basis of race, 
color, national origin, sex. or handicap in re- 
cruitment, hinnp.. pia<«'incnl, assignment to 
work tasks, hours of employment, levels of 
responsibility, and in pav. 

If a reclp^nt emcrs into a written agree- 
ment for the referral o. assignment of stu- 
dents to an employer, tin agreement must 
contain an assurance from the employer 
that students will be accepted and assigned 
to jobs and otherwise treated without 
regard to race, color, national origin, sex. or 
handicap. 

Recipients may not honor any employer's 
request for students who are free of handi- 
caps or for students of a particular race, 
color, national origin, or sex. In the cve.»t 
an employer or prospective employer Is or 
has been subject to court action Involving 
discrimination In employment, school offi- 
cials should rely on the courts findings if 
the decision resolves the \si»\ic of whether 
the employer has engaged in unlawful dis- 
crimination. 

B APPRENTICE TRAINING PROGRAMS 

A recipient may not enter into any agree- 
ment for the provision or support of appren- 
tice training for students or union members 
with any labor union or other sponsor that 
discriminates against its members or appli- 
cants' for membership on the basis of race, 
color, national origin, sex, or handicap. If a 
recipient enters into a written agreement 
with a labor union or other sponsor provid- 
ing for apprentice training, the agreement 
must contain an assurance from the union 
or other sponsor (I ) that It does not engage 
in such discrimination against its member- 
ship or applicants for membership, and 12) 
that apprentice training will be offered and 
conducted for its membership free of such 
discrimination. 

VIII Employment or J'a< ulty ano Stapp 

A. EMPLOYMENT GENFRALLY 

Recipients may not engage in any employ- 
mint practice that discriminates against 
any employee or applicant for employment 
on the basis of *ex or handicap. Recipients 
r »ay not eneage in Riiy * mployment practice 
that discriminates on the basis of raco» 
color, or natlona' origin tf sueh discrimina- 
tion tends to rcsu t in segregation, exclusion 
or other discnrnin a ion against students. 
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H HFA*M»TMKNT 

RmtmiiU m.iv" mi linui llu-ir recruit 
mcnt for cmpU>> rei tu schools. <omiuuni 
ties, or companies Uispniportion.iUi^om 
posed of persons of a* particular raco rolor 
national origin, son. 01 handicap • \rept tor 
the purpi *■ of overcoming Ilu- cffctls of 
past discrimination K\cr> «o im of facuhv 
must be notified that the recipient Mors not 
discriminate in employment on the basis of 
race, color, national origin m-\. or handicap. 

C. PATTmNS Ol* ptsCKIMlNATION 

Whenever the Off.'.e fm Cml Hivhts 
finds that in litfht of the representation of 
protected groups m the relevant labor 
market there is a significant nnderrepresen- 
tatlon or oierr» PUm idation of protected 
group persons on the >taft of a vocational 
i dura' i n school i pio>;r;im It will pre 
sunn si hat the ttopropoi tion results from 
unlawfu duuimituhon Tin* presumption 
can be overcome l» proof that qualified per 
sons cf the particular nice rolor national 
oriKin, or sex or tint qualified handicapped 
per.sons are not in f.ict available in the rele 
vant I ^r market 

I) SM \RY TOl IClFS 

Recipient** mu i establish and maintain 
faculty salary scales ami policy based upon 
the condP'ons and responsibilities of cm- 
plojment. uilho il regard to race, color na 
Uonal origin, sex or handicap 

y T M I'l ft Y M > NT < »l*POHT I'N IT I &»■» POH 
HAMMCMTFP APPLICANTS 

Recipients most provide equal einplov 
inent oppoitunlti' • for 'eachinr and admm 
Is I rat ue positions to handicapped apph 
cants who <.*.n perform the essential func 
tiot^of the position in quest -on Recipients 
• nits! make reasonable acconnnoil.it Ion for 
the pliysi at or mental limitations of hand: 
capped applicants who are otherwise quail 
hod unless recipients can demonstrate that 
the accommodation would impose an undue 
hardship 

r THE EFFECTS OF CAST DISCRIMINATION 

Recipients must take steps to o\ ermine 
tlw effects of past dlscrlmiratfon in thi rc 
crnt'mciit. hiiuiK and assignment of faenl 
ty Such steps may Include the recruitment 
or reassignment of qualified persons of a 
particular race, national ongin. or se\. or 
uho are handicapped 

C STAFF OF STATE ADVISORY COUNCILS OF 
VOCATION Al EDUCATION 

State Advisory Councils of Vocational 
I-M neat ion a-r recipients of I-Vdcral finan- 
cial assistance and thciefore must complj 
with Section VIII of the Guidelines 

fl EMPLOYMENT AT STATE OPERATED VOCATION 
AL K DPC ATI ON CI NTI'RS IHROCGll MAl"l 
CIVIL SERVK E AUDI U<tTI>s 

Where recruitment and hi.lm: of staff tor 
State opeMled vocational education i enters 
Is. conducted by a State civil service employ 
ment authority, the St.He education iKencv 
operating the program must insure that rc 
crintmenl *\nd hlruiK of staff for th» una 
tional education center is conducted m ac 
contain (• with the requirements of Husc 
rui'dehees 
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IX PiicnuikrARY Vocational Education 
Schools 

a recipient respon'sihimties 

Piupnelfttl •vocational education schools- 
that are iccipients of Federal finamnil as- 
sistance tlnoiiKh Fe.dtTal student assistance 
procrams or otherwise are subject to nil of 
the requirements of the Department's rcj?u 
I at ions anil .hese Guidelines 

11 FNI'ORCEMENf Al 1 1'llOlilTY 

Kiiforcuneiit of the provisions of Title IX 
ot the tallica! ion Amendments of 1972 and 
Set \ ion 50-1 of the Rehabilitation Act of 
1973 is the responsibilil v of the Department 
of Health, Education, and Welfare Howev- 
er, authority to enfoice Title VI of the Civil 
nuhts Act of 1:)64 for proprietary vocational 
education .schools has been delegated to the 
Veterans Administration. 

When the Office for Civil Right* receives 
a Title VI complaint ailcKMK discrimination 
by aproprutni.> vocational i ducatlon school 
it' will forward the complamt to the Veter- 
ans Administration and cue the applicable 
rruuirements of the Department's rcgula 
lions and these Guidelines. The complain 
ant will be notified of such action 

PART 84— NONDISCRIMINATION ON 
THE BASIS OF HANDICAP IN PRO- 
GRAMS AND ACTIVITIES RECEIV- 
ING OR BENEFITING FROM FEDER- 
AL FINANCIAL ASSISTANCE 

2. In 45 CPR Part 84 Appendix B 
added to read as follows: 
ArriN'ux H Gpmiki inks for Eliminating 

DiSCNIMINAUON AM> HKNIM. Ot SERVICFS 

on tuf Basis oy Rai Coior. National 
Orimn, Six. and Handicap in Vocational 
Education Piuk.hams 

Noir Kor the text of these fmidoltnes, 
v-ee 4S C.T- H I'ail BO. Appendix n 

PART 86— NONDISCRIMINATION ON 
THE BASIS OF SEX IN EDUCATION 
PROGRAMS AND ACTIVITIES RE- 
CEIVING OR BENEFITING FROM 
FEDERAL FINANCIAL ASSISTANCE 

3. In 45 CPR Part 86 Appendix A is 
ridded to read .is follows: 

AlTFNDIX A GUDM.INBS FOR El IMlNATlNC, ' 
DlSCHtMINATlON \ND DKNML Or SfiRVlCKR 

on thk Hasis or Rack. Color. National 
Oriuin, Sfx. and Handicap in Vocational 
Education Programs 

Note For the t«»xt of thes»- guidelines. 
" .sec-tf) CKH P^i t HO, Appendix 13. 

David S. Tatel. 
Director, Office for Civil Rights. 
Department of Health. Educa- 
tion, and Welfare. 
March lf>. 1070. 

Comments and TUtommf.ndations 

0\er 130 comments and recornmen 
dti'ions were received b\ tlie Office for 
Civil Rights in response to the Decern 
ber 10. 1078 publication of proposed 
Guidelines. (43 FU S9105) Many idrn- 



tifieci deficiencies tliat resulted in sig- 
nificant changes to the GtndeUnes. 
Each comment was carefully consid- 
ered before a response was prepared. 
The following comment', and re- 
sponses are adopted by the Depart 
mont Jts a part of the Guidelines. 

Supplementary Information 

1. Comment: Commcnters stated 
that the Supplementary Information • 
section .was unfairly critical of voca- 
tional education administrators, relied 
too heavily- on.outdated and suspect 
data, and ignored the * advances 
achieved tinder the Vocational Educa- 
tion Amendments of 1976. 

Response: The objections have merit 
and changes have been made. The 
Supplementary Information section 
ha* been revised to include current 
data, to delete outdated and suspect 
data, to place greater emphasis on 
OCR investigations and compliance re- 
\icv>s and to acknowledge that voca 
tional education administrators have 
responded to antidiscrimination meas- 
ures of the Vocational Education 
Amendments of 1976. 

Section I— Scop f. \ut> Coverage * 

2 Comment: Comment ers recom- 
mended that paragraph I- A state with 
clarity that the Guidelines apply to all 
recipients of financial assistance Jrom 
the Department of Health. Education, 
and Welfare and not merely to recipi- 
ents of Federal vocational education 
funds. 

Response: The recommendation is 
accepted and paragraph 1-A has been 
modified. 

3. Comment: One contmenter sug- 
gested that OCR establish a sfngle 
definition of recipient" in its Title VI. 
T.tic IX and Section 504 regulations 
to the extent permitted by the tinder- 
l>inu legislation. 

Response: A single definition of 'ie 
cipieitt ' would be helpful. However, 
the change proposed Is beyond the 
scope of the Guidelines project. 

4. Comment: Commenters requested 
that the Guidelines state the responsi- 
bilities of recipients under the Age 
Disci iniination Act of 1075. 

Response: "Regulations under the 
Ahc Discrimination Act have not yet 
been issued. The Guidelines will ulti- 
mately include coverage of age. dis- 
crimination. « 

5. Comment. A eotnmentcr recom- 
mended that paragraph I C include as 
an education agency pr-nidhu; voca- 
tional education, "the State Board of 
Vocational Kdueation and/or a State 
board or body providing vocational 
education." 

Response. Paragraph I A states that 
State agency recipients are cowied l>> 
the Guidelines. Paragraph 1 C pro 
vides examples of lecipionts covered 
hv the Guidelines and lists, at I-C<6). 
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• a State agency . opeiatiug a \oca- 
tional edu< .uiun fa: dhy " 
0 Com>/. /(/ ( \)iiu lit iiU i s neur it J 
* that puiagiitph IlDjio) and (7> be 
amended to include "ceitificatc pro- 
grams " v 

IU spout* Thi uggested change has 
been adopted % % 

7. Com me /i/ Comment ers rcqucshd 
that paragraph ID Int a.s rccipH his 
\or.itiona ich.»bilitation centers and 
idcnf tnl centers • 

i;e>/>n?i,sV Paragraph i D provides 
examples* oj covered schools. The 
Guidelines also apply to vocational re- 
habilitation centers and residential \o 
cation al echicat ion centers. 

8 Comment' One cotnmenter re- 
quested a definition of the term \sub- 
recipieni " 

Response Tlu 1 term "subrccipient'-'is 
defined in pai.o.iaph U~B. 

SuriON II— Rksponsibilitifn ofSiate 

AGENCIES 

9. Comment Commcnters found 
par.iei , fi II B incomplete and \ague. 

Hi \pun*e. This objection has merit. 
Tin paragraph has been substantially 
reused to clanfv State agenc> respon- 
sibilities Definitions of technical as- 
sistance' ,nid of compliance review" 
ha.e bee* i added (paragraph (B)(2) 
ahu 1 3)). The Guidehms nov\ stale 
that tin Department, not the State 
tiguti>. has tlu responsibility and au- 
di r,t\ to niiike formal fact findings 
and teinunaie and defer Federal 
funds. 

While tin e additions to the final 
Chum lines nmvur se\era' of the »pe 
(die question* ;.n,(d by the com 
hk titers much rnoie needs to he done 
Will. in 90 d >s. tin Office for Ciui 
Rights and the Bureau of Occupation- 
al and Adult Education will issue 
memoranda thai provide the addition 
al detail neccs. ir> for successful State 
agi n<\\ eomphancc activity 

10 Covumnt rummcnlers antmcd 
that paraiv.'mh II B imposes new ic 
Mum mt'iils on Sta'e agency recipients. 

/{•^/unsc. Stat< agencies. .".s well ;vs 
other recipients of Federal financial 
assistance, are prohibited lrom con 
ducting their progtams through subre- 
eipients or contractors that disemni- 
nah See for e\ i nple, 45 CPR See- 
I Kilo BO.'ICbi. «4 4(b)(4). 86 32<bUd>. 
The rule VI regulations clearly m- 
elude a St at « agenc\ obligation lo 
idopt • i tic thod ol administration" foi 
monitoring subiceipient for civil 
lights compliance 1 However, this re- 
ouuenient has cot been enfoieed 
against St«it< education agencies The 
l> paitmeut believes that this must be 

WAV plans to pr*;»M on .mendment 10 
Us it filiations thai con! ions thai recipients 
ha\e m itleiiiunl obligation under Till v IX 
«uut Stciioii 501 Si'c .Suppirmciiiary lnlor 
malum. Pari (. M.it< Aian<y Kt >pimm1ji1 
iiit :ibo\c 
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corrected to te e»fecti\*\ ci\ il lights 
compliance activity cannot in ;):•' 
c'.o.ive piowiwe of Federal eiwl light » 
agencies, it \\u\A include Dtpaitment 
program agcricic.> un this i\w the 
I ureau of Occupational and Adult 
Education") and State agencies 

I 1. Comment' Commcnters argued 
t hat tin- rew'.i'"* inents imposed on 
Stall ng< ncuj, by paragraph II \\ are 
unduly burdensome* and cost to . 

Response. Subpai agrrfph B( \ ) has 
been. rc\ ised to insure that no signif 
cant" additional data collection or 
record kt epmg requirement is imposed 
on recipients In addition, the nquite- 
ment that State agciicjpiT investigate 
(omplatnts has been deleted. Oi\»l 
rights enforcement, however, must be 
recognized as important enough to 
merit the allocation of necessary 
funds. Federal, State, and local funds 
and resources available for vocational 
education must be used for civil rights 
compliance activities in vocational 
education programs. The obligations 
imposed are theieforc not unreason- 
abto burdensome. 

12. Comment: Commcnters stated 
that OCR, through paragraph II B. is 
assigning or delegating its enforce- 
mom rcsponsihihtie.. to the Stales. * 

Response The Guidelines contem- 
plate a cooperative effort among OCR. 
the Bureau of Occupational and Adult 
Education, and State agencies Their 
puipose is to add. not substitute, ic 
sources for civil rights compliance a< - 
tivity. The Guidelines now clearly 
state what was always intended The 
Office tor Civil Rights will not d< 
( rease its compliance activity in voca- 
tional education programs. 

13. Comment. Commcnters stated 
that proposed paragraph II-D. which 
attempted to establish a clear diwsion 
between State and local responsibil- 
ities, was confusing and inconsistent 
with other sections ot .the Guidelines. 
They asked that the paiagraph be de- 
leted. It was also suggest ed that the 
heaumg of Section II and the first sen- 
tence of paragraph II -A should state 
that the enumerated requirements are 
onlv one ntpect of a State agency's re- 
sponsibilities under the Guidelines. 

Response. The « Mggcslcd changes 
are adopted a.s consistent with the 
in eiit of t he Guidelines. 

ShcnoN ill OisriMBUTiuN or Vuhmai. 
Financial Assistant; and Otiu.ii 
Funds ton Vocath-nai. Education 

14. Comment: Commcnters argued 
that protected group persons must be 
pro\ ided ' equal opport unity" not 
metely "opportunity' (paragraph III- 
A). 

Response' This suggestion is accept- 
ed. The opportunity for vocational 
training must be equal fot all students 
without regard * o iaco,.(Olor, national 
ongiiK sex. or handicap The provision 
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of unequal facnuu s. lor example, 
cannot be i seusi d 'beraiue it is a lest> 
ipai< i'tiAl' denial of uppoituuity 

15 Comment, f'omn tenters ques- 
tioned whelhei the puipose of pro- 
posed paragraph III B was to prohibit 
discrimination in the dew lepment of a 
formula (input standaid* or in the al- 
locati >n of fund.* tooU^d -standard). 
The policy statement in proposed 
paragraph III H controlled factors in 
the formula wfule the c .ample cited 
m the paragraph was based on fund al- - 
locations. 

Response: The Office for Co.d 
Kights may review a formula's compo- 
nents. However, its i r unary inquiry 
will be whether the foimnla has a dis- 
criminatory effect on the allocation of 
funds. Accordingly, the first sentence 
in paragraph III-B has been rewritten 
to delete the referem-c to "factors." 

16. Comment. Commcnters suggest- * ■ 
ed rephrasing paragraph J1I-B id 

permit the use of factors mat remedy 
the effects of* pa.sl discrimination 
Others suggested that the Department 
uphold the use of indicia that enable , 
.the State to identify communities 'enti- 
tled to priority under tho Vocational 
Education Act. For example, a State 1 \ 

vocational education distribution for 
inula may refer to the number of pe'r 
sons residing in a school district rc- { 
ceivmg aid to families with dependent* 
children or with limited English 
speaking ability. The purpose of Mich 
a reference is to identify areas either 
economically depressed or with nigh 
concentrations of low-income people. 

Response The suggestions are ac 
c< pted Judicial precedent requires ic- 
cipients to undertake affirmative or 
remedial action when directed by Con 
gress or in response to a finding ol 
past discrimination. In addition, the 
adoption of the recommended lan- 
guage confirms that a recipient's .use 
of data on AFDC i r hUSA populations 
to comply with the Vocational Educa- 
tion Act is consistent with ciul rights 
authorities 

17. Comment. Cnmmcmcrs asked for 
an explanation of the siu nd sentence 
in proposal paragiaph HI B. State 
agencies must apply formula piovi- 
sions under the Vocational Education 
Amendments of lO^ti in a maimer con 
.sis tent with eivu rights authorities," 
They believe that the statement sug- 
gests an inconsistency between civil 
rights authoi itie.s and the targeting 
provisions of the Vocational Education 
Act. 

Response The sentence does suggest 
a tension between the provisions of ,* 
the Vocational Education Art and chil 
rights authorities In fact, they are 
complemcntaiy Paiagr.iph III B, as 
i c vised, contains "the essential Ian 
guage prohibiting di .ci unination in 
the application of a foi inula. The chai 
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lenged scntenn ha.s thercfoie been de- 
leted. 

1R. jCommvnt. Commenters ques- 
tioned whether the example used in 
proposed paragraph III-B (now in III- 
C) is mtonded to icquirc equal per- 
pupil allocation of funds. 

Response' Section l06(aH5KB)(li) of 
the Vocational Education Act prohib- 
its the nloption of a formula seeking 
eaual per-pupil avocations of funds. 
Rather it requue.s priority funding for 
subrecipients serving the greatest con- 
centrations of low income families, for 
subrecipients least able to pay. and for 
subrecipients serving the greatest con- 
central suns of stuuents whose educa- 
tion imposes higher than average costs 
(eg., handicapped students, students 
from low-income families, and stu- 
dents from families in which tfnghsh 
is not .the dominant language). These 
.statutory priorities should result in 
greater expenditures for communities 
with concentrations of mlnoiity group 
persons. For this reason the gauge of 
unlawful discrimination contained in 
the .Guidelines -as finding of Knur al- . 
locations for communities containing 
concentrations of minority persons 
will generally indicate a h.gh probabil- 
ity of noncompliance. n 
In addition to an analysis of alloca- 
tions Statewide. OCR may examine 
individual districts . with substantial 
numbers of minority students to deter 
mine if such districts receive lower 
per-pupil allocations than the State 
w>ido average. 

19 Comment A funding formula will 
be presumed unlawfully -discrimina- 
tory i f the circumstances recorded in 
paragraph III-B (now paragraph III- 
C> are present Commenters asked for 
examples of evidence that will rebut 
the preemption. 

Response. Two examples of persuas- 
sive rebuttal evidence derive from the 
Vocational Education Act First, under 
Sctuon lOG(an5)(A)Mi) a State must 
K ive priority to Ending applications 
that propose programs new to a serv- 
ice area and that are designed to meet 
emerging or projected manpower 
needs and lob opportunities. These 
priorities are not direct]' iclated to 
economic need. Therefore the applica- 
tion of these priorities may in some 
circumstances be used by a State 
agency to rebut Mie presumption of 
discrimination arising from an mad 
equate alio alien of funds to recipi 
cuts enrolling a disproportionately 
high percentage of n-inorities. Second- 
ly. Section lOGiau-1) requires the dis- 
tribution of Federal vocational educa- 
tion funds on the basis of annual ap- 
plications. An eligible recipient that 
fails to subms: an application is pro- 
hibited from receiving Federal funds. 
A similar requirement may control the 
allocation of State funds under the 
provision* of a State law. For this 
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reason, the failure of urban or other 
recipients to apply for funds must be 
considered before a finding of compll 
ance or noncompliance can be made. 

Theses are only examples of rebuttal 
evidence that will be considered. Eaeh 
case must be decrded on the basis of a 
careful analysis of all evidence be- 
lieved relevant by the recipient and i>y 
the Olficc for Civil Rights. 

20. Comment: Commenters j*skcd 
whether the presumption of para 
graph III-C will be applied to each 
type of vocational education program 
or to combined State allocations; 
whether Federal and State funds will 
be examined separately or in combina- 
tion, whether bpth operating costs and 
capital expenditures will be examined; 
whether the distribution formula will, 
be judged on an annual basis or over a 
period of years. 

Response' Section 106(a)(5) of the 
Vocational Education Act requires the 
States to ba.se the distiibulion of Fed- 
eral funds on i conomic. social, and 
dem ographic factors relating to the 
need for vocational education. The 
Commissioner of Education Ujus ruled 
in 42 F.R. 53865 (Question #1) that 
Uk State's funding formula under sec- 
tion 10f>(a)'5) must be applied to each 
of the following VocaMonarEducation 
*Act programs: basic grant (section 
120). guidance and counseling (section 
134). special programs for the disad- 
vantaged (section 140). and consumer 
and homemaktng programs (section 
150). To insure consistency with Office 
of Education directives under the Vo- 
cational Education Act. the Guldf- 
. lines requirements mav be applied to 
each of the programs set out above, 

The stalutory factors listed in sec- 
tion I06(a')<5) of the Vocational Educa- 
tion Act apply to the distribution of 
Federal vocational education funds A 
State may elect to distribute State 
funds under the same or a different 
foi mula In any event. OCR may sepa- 
rately consider State and Federal allo- 
cations to determine whether each Is 
consistent with civil rights authorities. 

The distribution formula governs 
the allocation of all grants to subrecip- 
ients under Sections 120. 134. 140. and 
150. including those for operating 
costs and capital expenditures. OCR 
may i here! ore examine both operating 
costs and capital expenditures. 

States are required to* describe the 
formula for the distribution of Federal 
funds in their five year plans (45 CFR 
104 182(d)). In applying the gauge of 
unlawful discrimination to State for- 
mulas, OCR mpy consider expendi- 
Uues for a single yegr. or for such 
other period it finds relevant to 
whether unlawful discrimination lias 
occurred 

21 Comment- A commenter askwl 
whether paiagraph III B (now III B 
and III C) applies to local as well as 



State agencies. Others asked whether 
the gauge of compliance, now recorded 
in paragraph III C. applies to local 
agencies. 

Rcspone: Paragraph III-B h *s been 
revised to Clarify that it applies to all 
recipients that'ailocate Federal. State, 
or local funds among other recipients 
or schools.*Thus. the paragraph ap- 
plies to loca". agencies that .employ a 
formula or "other method of alloca- 
tion" to distribute funds among ad- 
ministrative su6dist'ricts. 

The gauge of compliance^ recorded 
in paragraph III-C. refers to a poten- 
tial inisallocation of State and'Fedcral 
funds. Although this gauge must 
prove in practice to be a convenient 
and infoimativemcasure. It will tenta- 
tlvcl> also be used to evaluate alio a- 
tions Qflocar funds. 

22. Comment: State agencies argued 
they could not control the allocation 
of local funds. 

Response: A State agency is pot ex- 
pected to provide protection against 
an improper allocation of local funds 
unless it has authority to review or ap- , 
prove local allocations. 

23. Comment: Comn enters argued 
that OCR lacks authority to monitor 
State vocational education funds. 
They argued that paragraph III B 
should only control the allocation of 
Federal funds. 

Response: The Department has an 
obligation to provide protection 
against unlaw ful discrimination In any 
and all facets of a program funded In 
whole or in part with Federal funds. A 
recipient of Federal funds may not un- 
lawfully discriminate in the allocation 
or use of such funds or in the alloca- 
tion or use of any other funds under 
its control. Of course. a& one com-* 
menter notes, if the Department finds 
it necessary to proceed against any re 4 
c.ipient, it may only attempt to defer 
or terminate HEW Federal funds. 

24. Comment: Commenters suggest- 
ed that the phrase "available throdgh 
Federal funds" (paragraph III-C now 
III-D). improperly suggests that civil 
rights authorities apply onlv to com- 
petitive grants- or contracts paid for 
with Federal funds under the Voca- 
tional Education Act. They urged that 
the phrase be deleted. 

Response: The suggestion is accept 
ed. A State agency receiving Federal 
funds may not discriminate in the allo- 
cation or distribution of any hinds 
under its control. 

25. Co77imcnt: Comnu t< rs thought 
the example, now recorded in para- 
graph III C. should not re referred to 
in tiie paragraph relating to compete 

* t ive grants and contracts 

Kesponxc; The example cannot be 
meaningfully applied to competitive 
grants and contracts. The reference 
has therefore been deleted. 
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26. Comment. Cummenters suggest-, 
ed that paragraph III E (now III -K) 
state that in appropriate circum- 
stances a State may bi required lo 
rerned> the effects of^a prior unlawful- 
ly discriminate^ distribution i>f 
funds. 

Rcspon r. The Comment is accepted. 
It is well established that a recipient 
must nmidy past unlawful discrimi 
nation and provide protection against 
like di.scrimm.it inn in the future. 

27. Comment. Com n tenters ques- 
honed whither paragraph III E (now 
IM F) affects the Commissioner of 
Education \ authority to approve or 
direct a chanj;* in the*SCatcs method 
of fund distribution. 

Hcspoi.oc. If a Stale system for tiis 
tributing Federal vocational education 
funds violated cm! rights authorities, 
the Office of Education and the Office 
fur Civil I .ghts will jointly _seck. cor 
rective action. 

Section IV Access and Admission of 
Stl >ents 

28. Comment. Commenters stated 
that the proposed Guidelines prohibit- 
ed only futuie unlawful discrimina 
tion. The> suggested a prohibition 
against reupients maintaining' un- 
lawfully discriminator} practices. 

Response. This suggestion is accept 
ed. Recipients must eliminate the ef- 
forts of past discrimination and ensure 
nondiscrimination in the future. 

29 Comment. Commenters suggest- 
ed that paragraph IV B be amended 
to require that utes be accessible to 
handicapped persons. 

Rvtpuiue 1 hr requirement of pro- 
gtatn a« c» i-slbihty for mobility im- 
paired persons is contained In para- 
graph IV-N. 

30. Comment* Commenters argued 
that now sites should be equally " ac- 
ua. ible ra lier than "readily " accessi- 
ble toininonty students. 

/fo,.o»ijc. It is generally Impossible 
to fmd or judge sites equally acce^sl- 
bit lo minor lt> and nonrnlnorlty com- 
nai ties. lit tipients should attempt to 
locate Utilities in perfectly neutral 
sites, but no change in the GuldeKnes 
is required or appropriate. 

31. Conumnt. Recipient commenters 
>t at I'll that thr> often do not have au« 
Ihorily f o select siti s for new facilities. 

Ritponsv Recipients that do not 
have authority lo select, review, or ap- 
piove site? have no obligations umur 
this provision 

A2, Comment commenters objected 
I > paragraph IV C on the ground that 
u lo.ifiicts with Stat 1 statutes that 
limit rciUir, programs offered bv a 
dutnet to .->! jvrds residing wit Sun 
that district 

Response te laws that limit the 
admission of students to program., mi 
tue basis oi n.,.dmce within a district 
may be cited by rtitpients as proof of 
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nondiscrimination. The adequacy or 
accuracy of that claim will depend 
upon all of the facts arid will vary 
from State to State and from case to 
ca.se. * 

J.l Comment. Comnieiitois suggest 
ed that student reassignment is an ad- 
ditional remedy for site selection and 
geographic service area violations 
(proposed paragraph itf-D. now para 
graph IV-E). 

ftjsponse. This suggestion is accept 
ed. For exarnple, if high school voca- 
tional education programs are unlaw 
fully segregated because of* a geo- 
graphic zone .boundary, the segrega- 
tion may be remedied through student 
reassignme 

34. Comment Conimenteis thought 
the geographic zoning requirements 
for secondary vocational schools i para- 
graph IV -C) should be the same for 
postsecondarj institution^ (propose d 
paragraph IV-E). 

Response: Geographic service area or 
attendance Sone boundaries, for voca- 
tional education centers are generally 
used at the secondary level. Ho.vever, 
paiagraph IV C and IV E apply to 
postseenndary institutions that limit 
admission on the basis of student icsi 
deuce. The separate paragraph for 
posusecondnry institutions has there 
fore been deleted. 

35. Comment Generally, students 
may not attend an Area Vocational 
Education School (AVBS) unhss they 
ie*ide within one of the school drs 
tricts participating in the consortium.. 
Commenters objutUM that paragraph 
IV C will result in an unfair requne- 
ment that students from iioripattul 
patlng districts be admitted* to the 
area school. 

Response: In the event the ■"circum- 
stances" listed in paragraph IV-C arise 
in a comparison betvu en a consortium 
and a school district adjacent t;o a eon 
sortium, a reciplentis) may rebut the 
i esulting presumption of unlawful dis- 
crimination through proof that com 
pelling reasons justified the inclusion 
ti:id exclusion of contiguous dtstiicts 
For example, recipients may demon 
strate that an excluded district failed 
to approve a bond issue needed for the 
construction of a facility ^nd that all 
districts included in the consortium 
approved such a bond issue. 

It will not be sufficient for the con 
sortium to prove that all participating 
districts have approximately the ..ami- 
tax base and that they joined together 
for that reason. Rather a consortium 
must prove that an excluded district 
leeeived a genuine invitation to par- 
ticipate on terms comparable to?tho.sr 
offered any other district, and that 
the offer was declined by the govern 
mg authority of the district. If a re 
cipient falls to prove that the planning 
and formation stages waio nondlscri 
minatory, it will be required to give 
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the excluded districUan opportunity to 
participate' in the consortium. Of 
course. Wie newly included district 
may t?e required to corilribute finan- 
cially and otherwise on /the basis of »an 
equitable formula and arrangement. 

36. Comment: Consortia ask whether 
paragraph IV F bars, an equal alloca- 
tion (if a facility's ^student capacity 
among participating . school districts if 
that allocation results in -the dispro- 
portlonati exclusion of mrnority group 
st,ucfents. '"'omrneni No. 35 addresses 
a;, issue illustrated by the exclusion of 
a cil> school ..ystem from an essential 
ly suburban consortium. The issue in 
this comment t is illustrated by a con- 
sortium of a majority black cily school/ 
system and four niajority white subur- 
ban districts that <;quaJJy share a voca 
tlonal eduia\ion, faciht} with a capac 
ity of 500 students. Inequality results 
from this, agreement if llie'city sys- 
tero's^tudent enrollment is substantia- 
\f greUter than its sub irfcian partners. 
Thus if ^ncfx participant ,in this five 
district consortium is allocated 100 
student spaces tn the vocational educa- 
tion center, each suburban district 

* may have only 1.000 students compet- 
ing for 100 spaces while the city 

'system fnay have 2.000 students com 
pcting for 100 spaccjs.' Students in the 
city system do not have oqual oL.uytu- 
nity for admission to the vocational 
education center. 

Response: Thi%j)rovision (IV F) ap 
plies to both separate school districts 

, and consortia. However, u consortium 
may allocate available spaces in the 
manner described in this comment if it 
provTs that compelling reasons similar 
to those discussed jn comment 55 
above. Justify the allocation. 

37. Comment: Commenters asked 
whether paragaph IV-C may result in 
a requirement that a school district 
admit to its vocational education facil- 
ities students who reside in an entirely 
sepa/ate school" district. 

Response. Paiagraph W C amjiV-F 
Apply primarily to discrimination 
within a school district and to consor 
tia as discussed in comments 35 and 
36. A legally consititutQd separate 
school district providing vocational 
education only to students residing 
within its borders is .not required by 
paragraph IV C to admit nonresident 
students. However, in the event a 
Stall establishes a ' vocational educa- 
tion district" composed ' of several 
school districts, the boundaries of the 
vocational education distrn t are sub 
ject to review under paragraph IV C. 

38. Commvnt. Commenters objected 
that paragraph IV H was unreason^ 
able and unrealistic in prerumlng that 
segregated facilities, courses and pro- 
grams resulted from reupient prac- 
tices rather than student choice. 
Others urged thn the paragtaph con- 
tain an additional specific presump- 
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Hon o! unl.ewful tti^t ifiimii.tt itiik if a 
m*!u»oI wcMV/rslnhh-.h (I !<>» members 
of one !,io\m-\ 01 national oiigm and 
conl pries to be so at tended Such cum 
inenteis asked fur a rule holding that 
the oiih permissible rcinrih for segre- 
gation m ^wli a Mhool isr^.tocatioii of 
eoirses arid 'programs toother schools. 

Rvspouhf Both comments have - 
some mid it and have "led to a rewriting 
of the ]>ai.< t ;raph. Volitional educa 
Hon adirnnus'r.uors arc (pete corrccl 
jn arcftiiu: that specific iocati«nuri 
course/ and programs, .in genorriH> 
elected bv, not n qui: eel of. students 
Coiisecnunth, segregation n«i> result 
from parental. roninumitj and jhci 
group influences that an iVvoncI I hen 
control. This fact is tserMall.. neon, 
niM'd by Sccljon IV of Wio tiiiidelmes' 
each pa i agra.pl i identifies a method c-r 
factor tonirollinii stud< nt cligibilitv 
other titan .student choivfi and 4 at 
tempts .to proudc protection against 
the unlawful exuusion *)'T students 
based upon that facloi. Thus, a mu 
dent's ineligibility based upon /resi- 
dence (paragraph IV C) or because 
the faciht> was located too far from 
his or tur horn * (paragraph IV H> or 
because he or shc.scored too low on an 
admissions test (paragraph IV-K) is 
addressed by the Guidelines. Proposed 
paragraph IV Ft departed from this 
theme. Rather than identity, a specific 4 
device that result" d in the exclusion of 
students despite their desire to enrol , 
the paragraph proposed a pi-sump- 
/nun of unlawful discrimination* wher 
*Vvcr a facility or course was segre- 
gated This was unreasonable, and the 
general preemption has been deleted 
However, the other coniiuenters arc 
al.so correct in stating that the Guide- 
lines fall to identify another factor or 
device that can interfere with a stu- 
dent's choice. A recipient may ha\e 
constructed a facility for members cf 
one race or sex and mav not luve 
taken meaningful action lo frincdv 
the segregation In such cases. It is un- 
reasonable to slaf that Hit* school 
continues to be segregated as n result 
of "student choice. The analogy to 
racial segregation in elementary and 
secondary public schools is perfect by 
the late 1960s Federal courts were 
consistently holding that school offi- 
cials were not adequately desegregat- 
ing their du:»l racial .systems when, 
after ICtO years of enforced segrega- 
tion U icy merelv opened the doors of 
their N white schools anil announced 
that black students could apply for ad- 
mission. Paragraph IV H ha.s accord- 
inBb been rewritten to hold that if a 
facilil> was established for minorities, 
or for one race, national onein or sex 
and it continue}, to be essentially seg- 
regated despite open enrollment, addi- 
tional steps to desegregate the facility 
arc necessary Ho" ever, the suggestion 
that a speed ic remedy should be re- 
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(limed ol a school established as a seg 
legated facihu. is not accepted. The 
cUuite> of anv pioposcd lonicdy will 
\arylliom case to cast*. 

30 | Comment Conuiientcrs stated 
that | hi re should not be a violation of 
paiae.raph IV H if a protec tedjgroupjs 
repieseu'ect in a !aulil\ in privfmrtioii 
to »Us leiJroseri.itioy iif-MJw« .scr\ur 
area. . , $ J 

He^ponsf. 'Tins comment is accepted. 
Kudcnce 5hal nicnihcr.s of a protected 
gioup a! tend a facility in proportion 
to (luu IcprcM niat.iou in the scruir 
aieaxwill b^^cccplcil as e\id»'iiec of 
thai iiioup s iimuhsi nnunatoi.v enroll 
nieul in the fniiliM However. Hie 
boundawe* of the .sen ic« aiea nnisl 
satisl.v i he requucinc nls of paragiapjt 
IV c\ % • . • . * 

40 \ 'amtnent Cominontci* suggest- 
ed thai in paragiaph IV II undene- 
presentation. not nonpar! icipat ion. 
should he the standard, that di^ermu 
nation hasctf* on national origin was 
mipropeily omitted from paragraphs^ 
IV Fand IV-H. 

Rtwpony. These suggestions meioly 
urge consistency among several provi- 
sions and idcntif.\ inad\ertcnl errors, 
the suggested changes have been 
made ' ' » r 

41. Comment. Commenters urged 
thai handicapped persons he protected 
by paragraph IV-H. 

Response. A vocational education, 
center, blanch or annex mrolhng only 
handicapped students is often permis- 
sible under the Department s Section 
504 regulation <c.g. a school for autis- 
tic children). Each secondary level stu- 
dent must be Individual^ evaluated 
and then assigned to a program re- 
sponsive to his or her individual needs. 
For this reason the presumption rcc- 
ognucd in paragraph IV H cannot 
routinely protect handicapped per- 
sons. Nevertheless, under the require- 
ments of paragraphs IV N and VI A. 
secondary level handicapped students 
mav be placed in segregated annexes, 
branches or centers only if their indi- 
vidualized education plans state that 
they cannot be trained lit a tegular 
program with 'supplementary aids 

- and services." 

42. Comment: Conimentcrs suggest- 
ed tnat the proposed validation stand- 
ard of paragraph P f -K would peunil 
recipients to rse criteria that dispro- 
portionately exclude minorities or 

- handicapped persons rnerelv by dem- 
onstrating that tin: students admitted 
tfere more likely to succeed in the pro- 
gram. This would allow recipients, for 
example to exclude protected persons 
from the attractive trade and techni 
cal programs through evidence that a 

CT average student is hss Hkel> to 
excel in a propram than an "A" aver- 
age student. TheVommcntors suggest- 
ed that screening criteria io be permits 



sible, must be "essential to pa»ticip:i 
lion" in a program. 

Response: This suggestion is accept- 
ed. One of lift principal objectives of 
the Vocational Education Act is to 
provide protected group persons the 
training they need to obtain employ 
incut Screening criteria or standards 
that ha\e the effect of disproportion 
aScly excluding such persons from vo 
cational education programs must 
therefore be validated a* essential to 
satisfactory completion of course re 
quirenients. The uAc cf criteria like 
grade point average, to justify priori! v 
admission of students with exceptional 
attainments or scores mav dispropor 
\ innately exclude protected group per 
sons, V such disproportionate exclu 
sion occurs the cnteri.t or standards 
must be validated as essential lo par 
ticipation in a program be' rr they 
may he used by 'a rc( ipient 

43 (.*om?nc?j{," Comment crs soi ,iht to 
expand v iragraphs IV I* and IV M 
They argued that recipients should be 
required to provide native language 
programs. English language mstruc 
tion and other diverse methods of in 
st i action when* there arc high conceit 
t rat ions of persoi.s with limited Kng 
hsh language skills. 

Response: Trie change* proposed are 
beyond th,o scope of the Guidelines 
project. 'The require jnei^ts of the 
Guidelines arc consist cut wiJLli estab 
lished Office for Civil Rights second 
ary school policy. 

44. Comment. Comment ers objected 
to the failure of para /aph (V I). <I> 
and t>l) (now E. I. and M) to include 
deadlines for the submission of accept 
able remedial plans. 

Respotisc: The Office fop Civjl 
Rights will establish time periods for 
the submission of remedial plans on a*- 
case by case basis. 

45. Com-nent: Coniiuenters- thought 
' tin* public notification paragraph, IV 

O. fails -to ensure adequate notice of 
vocational education opportunities 
Others' thought the proposed provi- 
sion was too burdensome, they found 
the requirement of notice to limited 
English proficiency |H-r»ons particular 
lyjobjectionablc. 

Response: The requirement that re 
cipicnts announce a policy of nondis 
'crimination has several components: I ) 
the notice must be continuing; 2) it 
innsf be designed to reach a recipient's 
belief rlarie.s and cnnplojees, and po- 
tential beneficiaries and employees. 
. particularly membeis of protected 
groups: 3) it must state ihe policy of 
nondiscrimination:/) it must include 
the name/ telephone nunibei, and ad- 
dress of a person who can provide ad- 
ditional information on the policy of 
nondiscrimination. The proposed pro- 
vision for notification was deficient 
with respect to requirement number 4. 
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the final Guidelines have been revised 
accordingly. 

The Department agrees with the 
commenters who found loo onerous 
the requirement of notice -of "all pro 
gram offerings and admissions crite- 
rla" It has been substantial ly revised 
Also, notice to national origin minor 
Ities wi*h limited English speaking 
ability Is now icQUlred only if a service 
area contains a ••community" of sueh 
persons * 

40. "ononcnl: Commenlei.s asked 
whether affirmative action programs 
were permissible or reuuiied 

Response Appropriate remedial 
action i sometimes referred to ;us "af 
flrrn.ttlve action"^ naust b^ undertaken 
to over oine the effects of past dls 
. runina'.ion Also eertam voluntary af- 
firmative action iwavites arc permis- 
sible under the Department's Title VI, 
Title l\. and Section 5o( regulations, 
when a recipient finds such measures 
useful or necessary to correct societal 
discrimination or palterr* of segrega- 
tlon and nonpurllcipation the Secre- 
tary and the President have issued 
slat, merits urging recipients to adopt 
and continue voluntary affirmative 
ar'.lon programs in adnasslons*recrult 
mei * counselling, and employing;! 

47. Comment; A comment er tusked 
whether children attending private ra 
cially discriminatory academics may 
also attend Federally assistrd voca- 
tional schools 

Response On April 26. I9 n 6. the 
0;ilco for Civil Rights annoimxed that 
"children enrolled In a Aoh -public 
school cannot participate in the public 
school program If the nonpublic 
school engaged in discriminatory pi. a* 
tices prohibited by ritie VI. Even 
though the non public O chool is not a 
rei .pient. an> discriminatory prat tiers 
by it would . . directly affect the 
IAd i.dl> assisted program" 41 PR. 
35b:..> (August 23. 197G) 

Skction V- -Counseling and 

\ y Ul\( YTIONAI. PUOC.UAMS 

•18 Comment' Comment ers recom 
mendtd that recipients b.« required to 
provide mservice training for counsel- 
lots on the needs of minorities, the 
handicapped, and students stereo 
typed on the b;u.is of sex. 

Rk sponge Inservlce trutn.ng is tn ap- 
pro. ed metlioil for InM na ling profes- 
sional staff on the forms of diMiinnna 
tmn experienced b> students. llowcv 
ct. recipients ma> obtain eompl ance 
through other methods. 

49 Comment Proposed paragraph 
V it provided that disproportionate 
enrollments based on sex must be ex- 
amined :o venfv that the> do not 
result from discrimination in counsel- 
ling Commenters asked that dispro- 
portionate enrollments based on race 
or national origin lead to a sti nlar cx« 
animation of counselling practices. 



RULES AND REGULATIONS 

Respon, The suggestion is accepted 
and paragraph V-B has been revised 

50. Comnu nt. Comn.i nleis urged 
that paragraph V K endorse nfflrma- 
live piomotional and outreach activi 
ties. 

Response lue- recommendaton is ac- 
cepted. Voluntary affirmative art ion 
In promotional and counselling activi- 
ties is endorsed through comment 
number 47. 

51. Comment. Comnvnteis found 
• unrealistic* the prohibition against 
conn .elllng handicapped student-, 
towaid limited caicer objectives (para- 
graph V-H). 

Response: Th»s provision allows a re 
cipient to advise handicapped students 
ol the difficulties they may encounter 
in fields not traditionally opened to 
them. However, the provision requires 
that recipients do more than merely 
state that such obstacles exist The re- 
cipient must provide students with in 
formation on available vocational op 
portunities. on the responsibilities of 
an employer under Section 504. and on 
available remedks In the event of dis 
crimination. Information or materials 
that may assist recipients in meeting 
this responsibility are available from 
the Office for Civil Rights. Office of 
Program and Uevlew *uid Assistance. 

Slciion VI Equal Oitohtunity in 
t;u; Vocational Eoucatm n Instruc- 
tional Skttino. 

*52. Comment: Commenter . recom- 
mended several changes to this sec- 
tion 1 A) "'Mainstreamlng" handicapped 
students should not t>» a priority: H) 
Sec restricted llnaiulal %>slstance. 
eAen subject to the conditions speci 
fieo^tn paragraph VI n. ;;hould lir Im- 
permissible: C) Additional detail 
should be provided In paranaph VI C 
to provide protection against unlawful 
discrimination: D) A new section 
should be added to announce recipient 
obligations to national origin minority 
persons with limited Eiu-hsh speaking 
ability. 

Response. The primary purpose of 
Section VI of the Guideline* is to 
record several provisions of the Do 
partment 's Title IX and Si it ion 504 
regulations that deservt emphasis In 
light of findings In OCH cuinpllance 
reviews and complaint investigations. 
Proposed chanties "A" and "B" are in* 
consistent with the Department's reg- 
ulations and therefore beyond the 
scope of the Guidelines project; sug- 
gestion "C" Is meddlesome in that it 
seeks to regulate recipients aimlessly, 
proposed change "D" seeks a provision 
already tiuiudtd in anottvr sect on of 
the Guidelines 
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Sutio'n VII -Work Study. CooPtrtA 

TIVK VOCATIONA! FOUCATION* JOB ' 
Pl.ACgMKNT. ANa ^APPRENTICE TRAIN 
INC 

53. ConwmL Commenters argued 
that the requirements of Section VII 
arc too buidcnsome. They believe that"* 
Congress neier intended recipients' to 
monitor employers and unions for dis- 
crimination. 

Response: Vocational education ad- 
ministrators misperceive the nature of 
Section VII requirements Under the 
Department's civil rights regulations 
roeipients are orohibitcti from engag- 
ing in any service, activity, or program 
m a discriminatory manner. Work 
study, cooperative education, and job 
placement are recipient- 'programs or 
activities and for this reason may not 
be marred by unla vful discrimination. 
There is evidence, for example, that 
school officials are honoring requests 
from employers for persons ofra par- 
ticular race or sex or for persons free 
of handicaps. This Is unlawful discrim- 
ination by both the recipient and the 
employer. Moreover, the Congress is 
not mindless; it does not enact idle leg* 
islation. It would not appropriate 
more than a hatf billion dollars annu- 
ally under the Vocational Education 
Act for both nondiscrirmnalor) job 
training programs and discriminatory 
job placement programs. 

54. Comment: Commenters suggest- 
ed that the Guidelines require recipi- 
ents to obtain an assurance of nondis- 
crimination from employers that par* 
ticipate in cooperative education, work 
study, and job placement piograins. 
Others suggested that paragraph VII 
A should requlie school officials to 
col lee t. review, and maintain data re- 
flecting the race. .>ex. national origin, 
and htuidlcu.j of students pai tiupatlng 
in these programs. 

Response. The addition of a -written 
assurance to existing written agree- 
m cuts (e.g.. cooperative vocational 
education agreements) is' a icasonable 
and useful measure. This requirement 
has been added to tjie Guidelines. To 
date, OCR lnvedigators have not been 
frustrated by inadequate recipient rec- 
ords, and the data collection sugges- 
tion Is therefore not accepted. 

55 Comment Comnu .iters urtcd 
that paragraph VII be rewritten to 
allow potential employers to d .cH.ni 
nate on tht uasu of handicap if the 
handicap prevent?: a person from per 
forming the Job One comnu nter 
stated, for example, that a rojfing 
company need not hire an hid vidua' 
wilh no legs a* roofer since the Job 
requires an ability to ehmb a ladder 
( arrying 00 poandh of matei tals. 

Response Km pin ye i* may not dis- 
ci mil nate on the basis of handicap 
o gamsl otherwise que lifted handi 
capped persons. PioaptCtht employers 
are permitted to mak. preemployment 
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Inquiries into an applu ant's abiht> to 
perform job-related functions Note, 
however, that employers are retimed 
to "reasonably accommodate" the spe- 
cial needs of a handicapped employee 
or applionn' for employment if it does 
not result in an undue haidslup" for 
the employer. In tl.e example pro- 
vided by the roiuincnlcr a small r</>f 
i tig concern would probably be unduly 
burdened by the accommodation nec- 
essary for the* handicapped person 
However, in contrast, a major tiutversi 
ty will not experience undue haid- 
ship" i. it provides a reader for a blind 
applicant for employment. See para- 
graph VIII K of the Guidelines Addi- 
tional information on the principles of 
"undue hardship" and reasonable ac» 
commodation" can b< obtained from 
the Office for Civil Rights. Office of 
I'lOgnjiu Review v aud Assistance. 

56. Comment: Comment its objected 
to the phiiismt: in paragraph VII A 
suggesting that a recipient must con- 
trol an employer s policies and prac- 
tices. . > 

Response. A recipient cannot control 
the policies or practices of an employ- 
er. However, a recipient must deter- 
mine whether an employer discrimi- 
nates and if necessary divoice itself - 
its programs and activities— from the 
discriminating employer. 

57. Com mm t' Comnieuters ;usked 
whether recipients are prohibited 
from entering work study and coopera- 
tive education agreements wiMi tin 
ployers that have remedied their dis- 
criminatory policies and practices. 

Response. Recipients are free to 
'enter into agreements with such em- 
ployers. 

58 Comment: A- comment er argued 
that prospective employers in coopera- 
tive placement activities should not be 
covered by these Giudilim> bnatise 
they are "ultimate beneficiaries'* 
under 45 CPU § 84 3(f). > 

Response: The requirements of the 
Guidelines" apply to recipients of Fed- 
ora- funds, not to prospective employ- 
ers. Recipients must take measures to 
free their programs and activities of 
employers who unlawfully disci imi- 
nate. It is unnecessary, therefore, to 
determine whether prospective em- 
ployers arc * ultimate beneficiaries " 

59. Comment: Coinmenter;, iiskcd 
whether the requirement of nondis- 
crimination in apprentice training ap- 
plies only to programs sponsored by 
unions. 

Response: Paragraph VII H applies 
to registered and non rei.isten d ap 
prentice training progiams whether 
sponsored by a union, an individual 
employer, a group of employees, an 
employer employee committee, or a 
governmental agency The text of 
paragraph VII B has therefore been 
revised to cover a "labor union or 
other sponsor/* Also, all sponsors of 
apprentice programs mo subject to the 
Department of tabor Guidelines foi 
Nondiscrimination in All Apprentice- 
ship Programs (29 CPU Part 30) 



Skcmon VIII -Employment of 
Faculty and Staff 

60 Comment: Comment ers argued 
that the Department's Title V T em- 
ployment jurisdiction extends only to 
employees who work directly with stu- 
dents. They state that the Depart- 
ment has no authority to act on com- 
plaints of employment discrimination 
against administrators or applicants 
for employment." 

Response. The Guidelines have been 
revised to reflect the Department's 
current interpretation of its authority. 
If and when it is revised or modified, 
the new policy will be announced and 
will supersede the Guidelines. 

01. Comment; ConunenWw^ljLted 
that the Department has no authoWly 
to accept or resolve employment dis- 
crimination complaints under Title 
IX. 

Response. The Guidelines reflect the 
Depai Intent's current interpretation 
of its authority. Several casts raising 
this issue are now pending in the 
courts of appeal. If anc) when this liti- 
gation results in controlling holdings 
that the Department has no employ- 
ment jurisdietion % under Title IX, t*hc 
Depart ment s regulat ions and t hese 
Guidelines* will he revised, 

(>2. Comment. Conimentcrs suggest 
ed that under a recent decision of the 
United tttatcsX'ourt of Appeals feu the 
Pom Ih Circuit, Truw^vr v. Libbie Re- 
habilitation Center. R2d (4th Clr. 
1978). the Department has no authori- 
ty to accept or resolve employment 
discrimination complaoffti under Sec- 
tion 504. 

Respon.se' The Guidelines reflect the 
Department 's current interpretation 
of its authority. If and when it must 
be revised to conform to controlling 
judicial dceUons. the new policy will 
be announced and will supersede the 
Guidelines 

63. Comment. Comnieuters stated 
that the definition of a qualified 
handicapped" person under Section 
504 of the Rehabilitation Act and the 
Guidelines is at odds with the Depart 
ment of Labors definition under Sec- 
tion 503 of t he Rehabilitat ion Act. 

Response' The Department of HKW 
is present Is reviewing with the De- 
partment of Labor the inconsistencies 
between their definitions. The Guide 
lines reflect the Department's current 
view. If and when it is rev ised or modi- 
fied, the Department's regulation and 
these Guidelines will be revised. 

G4. Comment. Comnieuters obje< ted 
to paragiaph VIII P on the ground 
that it (Mahhshes ie<|uiremeuts incon- 
sistent with Bakkv. 

Response: The Guidelines require re 
medial action to overcome the effects 
of past discrimination. Bukke permits, 
among other activities, such "affirma 
live action.** 

65. Comment: Comnenters objected 
to paragraph VIII-C as presuming 
guilt'* before an Investigation i.-. eon- 
ducted. 



Response Although altci native lan 
guai'e was considered, no change luis 
becm made in the GuideUm It is not 
the intention nor the 'effect of the 
Guidelines to make baseless prcMi* ip 
lions or findings. Rather, statistical 
patterns result in inferences that addi ^ 
tional evidence may rebut. The Gf fice 
for Civil Rights will not find unlawful 
disi i {initiation solely on the basis of* 
statistical data or without affording a 
recipient an opportunity for tebiittal. 

(3(5. Comment: Comnieuters urg<d 
that the Guidelines require recipients 
to maintain and submit data on its cm 
ployment practices. 

Response* This suggestion was re 
Jected. Records maintained and sub 
' milled by recipients under other au- 
thorities have* satisfied the needs of 
OCR investigators, 

67. Comment: Commcnters asked 
whether this section applies to State 
agencies.^ 

Response: All recipients of Fedenl. 
financial assistance from the Depart- 
ment, as specif. ed in Section I, are cov- 
ered by Section VIII. This also ex 
plains the requirement of paragraph 
II A(4). 

(itt. CO//I7/IC71/; Commenlcr stated 
that paragraph VIII C should teog 
ni/.e that a recipient may rrbut a pre- 
sumption of unlawful emplovrnent dis 
crimination through evidence that 
qualified persons of a protn ted gioup 
were not available to the individual 
school district nor (o the vocational 
'education center. 

Response: Hcbujtal evidence may in- 
clude proof thai* (1) Member's of a 
protected group were recruited with 
out success; or <2> identified persons 
of a protected group weVe offered em 
ployment opportunities Ilia; were tie 
c lined. 

Skction IX— Pnoeimm Vocational 
Education tteuoois 

GO Comment A eommenter argued 
thai a tuition grant or loan to a stu 
dent in attendance at a proprnlary 
school is not Fvtb ral finam lal * sist 
ance U*the proprietary school Ratlu'r 
it is compensation paid for a direct 
"service -a *"proeuremeui emit i act," It 
is argued that proprietary schools are 
theietore not subject to tin* lVpart- 
incuts regulatfons or these 'Guide- 
lines * *• , 

Response The Department has long 
delined the term recipient under 
Title VI. Title IX and Section 504 to 
include .proprietary (i.e.. other than 

• * * 

public or nonprofit) educational .nstl 
tutlons that receive tuition from stu 
dcnU participating in Federal tuition 
grant programs. It is beyond the scope 
of tho-Guldclincs project to reconsider 
established Department policy. 

David S. Tatcl, 
Director 
. Office for Civil Rights 

March 15. U79. 

[FR Doc. 79-8581 Filed 3-20-79: 8:45 am) 
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GENERAL PROVISIONS 
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HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Other Provisions; 

Change of name. For change of name of the Department of Health, Ejtacatwn. 
and Welfare to the Department of Health and Human Services, see 20 U5>CS 
§ 3508 and notes. 

Revocation of Ex. Or. No. 11973. Ex. Or. No. 11973 of Feb 17 1977, 42 Fed. 
Reg. 10677, classified as a note to this section, was revoked by Ex Or No. 
12110 of Dec. 28. 1978, 44 Fed. Reg. 1069, effective 12/31/78. It related to the 
President's Commission on Mental Health. 
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GENERAL PROVISIONS 



§ 6000. Findings and purpose 
1 > (a) The Congress finds that — 

(1) there are more than two million persons with developmental disabilities in the 
United States; 

(2) individuals with disabilities occurring during their developmental period are 
more vulnerable and less able to reach an independent level of existence than 
other handicapped individuals who generally have had a normal developmental 
period on which to draw during the rehabilitation process; 

(3) persons with developmental disabilities often require specialized lifelong 
services to be provided by many agencies in a coordinated manner in order to 
meet the persons' needs; 

(4) general service agencies and agencies providing specialized services to dis- 
abled persons tend to overlook or exclude persons with developmental disabilities 
in their planning,and delivery of services; and 

(5) it is in the national interest to strengthen specific programs, especially 
programs that reduce or eliminate the need for institutional care, to meet the 
needs of persons with developmental disabilities. 

(b)(1) It is the overall purpose of this title to assist States to assure that persons 
with developmental disabilities receive the care, treatment, and other services 
necessary to enable them to achieve their maximum potential through a system 
which coordinates, monitors, plans, and evaluates those services and which 
ensures the protection of the legal and human rights of persons with developmen- 
tal disabilities. 

(2) The specific purposes of this title are — 

(A) to assist in the provision of comprehensive services to persons with 
developmental disabilities, with priority to those persons whose needs cannot 
be covered or otherwise met under the Education for All Handicapped 
Children Act [20 USCS §§ 1401 et scq.], the Rehabilitation Act of 1973 [29 
USCS §§ 701 et scq.], or other health, education, or welfare programs; 

(B) to assist States in appropriate planning activities; 

(C) to make grants to States and public and private, nonprofit agencies to 
establish model programs, to demonstrate innovative habilitation techniques, 
and to train professional and paraprofcssional personnel with respect to 
providing services to persons with developmental disabilities' 

(D) to make grants.to university affiliated facilities to assist them in adminis- 
tering and operating demonstration facilities for the provision of services to 
persons with developmental disabilities, and interdisciplinary training pro- 
grams for personnel needed to provide specialized services for these persons; 
and 

(E) to make grants to support a system in each State to protect the legal and 
human rights of all persons with developmental disabilities. 

(Oct. 31, 1963, P. L. 88-164, Title I, Part A, § 101, as added Nov. 6, 1978, P. L. 
95-602, Title V, § 502, 92 Stat. 3004.) 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 
References in text: 

"This title", referred to in this section, is Title I c£Act Oct. 31, 1963, P. L. 88- 
164, and appears generally as 42 USCS §§6000 et scq.; for full classification, 
consult USCS Tables volumes. 

Explanatory notes: 

A prior § 101 of Act Oct. 31, 1963 (Act Oct. 31, 1963, P. L. 88-164. Title I, 
Part A, § 101, as added Oct. 4, 1975, P. L. 94-103, Title I, Part E, § 125, 89 
Stat. 496), which was classified as a note to 42 USCS § 6001, was struck out by 
Act Nov. 6, 1978, P. L. 95-602, Title V, § 502. 92 Stat, 3003. 
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Short titles: 

Act Oct. 31, 1963, P. L. 88-164, Title I, Part A, § 100, as added Nov. 6, 1978, 
E. L. 95-602, Title V, § 502, 92 Slat. 3003, provided: 

•This title may be cited as the 'Developmental Disabilities Assistance and Bill of 
Rights ActV*. For full classification of this Title, consult USCS Tables volumes. 

Other provisions: 

Applicability and effective date of 1978 Act. Act Nov. 6, 1978, P. L. 95-602, 
Title V, § 515, 92 ^tat. 3017, provided: 

•*Thc amendments made by this title shall apply to payments under title I of the 
Mental Retardation Facilities and Community Mental Health Centers Construc- 
tion Act for fiscal years beginning on and after October 1, 1978.". For full 
classification of these Titles, consult USCS Tables volumes. 



§ 6001. Definitions* 

For purposes of this title [42 USCS §§ 6001 et seq.]: 

(1) The term "State" includes Puerto Rico, Guam, the Northern Mariana 
Islands, American Samoa, the Virgin Islands, the Trust Territory of the Pacific 
Islands, and the District of Columbia. 

(2) The term "facility for persons with developmental disabilities" means a 
facility, or a specified portion of a facility, designed primarily for the 
delivery of one or more services to persons with » ic or more developmen- 
tal disabilities. 

(3) The terms "nonpiofit facility for pu-sons with.dcu-Iapuv nta! disabili- 
ties" and "nonprofit private institution of higher learning" nu-an, rcspec- 
ti\ely, a facility for persons with developmental disabilities an. 1 an institu- 
tion of hicher learning which are owned and operated by o.ie or more 
nonprofit eoiporations or associations no part of the net earnings of which 
inures, or may lawfully inure, to the benefit of any private shareholder or 
individual; and the term "nonprofit piiv.Uc agency or oigam/ation" nn-oiis 
an agency or organi/ntion which is such a coi portion or association or 
which is owned and operated by one or more of such cm potations or 
associations. 

(4) The term "construction" includes construction of new buildings, 
acquisition expansion, remodeling, and alteration of existing buildings, and 
initial equipment of any such buildings (including medical ti mspoit lion 
facilities); including architect's fees, but excluding the cost of olTsitc 
improvements and the cost of the acquisition of land. 

(5) The term "cost of construction" moans the amount found by the 
Secretary to be necessary for the construction of a project. 

(6) The term "title", when used with reference to a site for a project, 
means a fee simple, or such other eslate or interest (including a leasehold 
on which the rental does not exceed 4 per centum of the value of the land) 
as the Secretary finds sufficient to assure for a period of not less than fifty 
years undisturbed use and possession for the purposes of construction and 
operation of the project. 

(7) The term "developmental disability" means a severe, chronic disability ,of a 
person which — 

(A) is attributable to a mental or physical impairment or combination of 
mental and physical impairments; 

(B) is manifested before the person attains age twenty-two; 
, (C) is likely to continue indefinitely; 

(D) results in substantial functional limitations in three or more of the 
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following areas of maj >r life activity: (i) se^care, (ii) receptive and expressive 
language, (iii) learning, (iv) moBility, (v) -self-direction, (vi) capacity fpr 
independent living, and (vii) economic self-sufficiency; and 
(E) reflects the person's need for a combination and sequence of special, 
interdisciplinary, or generic care, treatment, or other services which are of 
lifelong or extended duration and are individually planned and coordinated. 
(8)(A) The term "services for persons with developmental di.3bilities" means 
priority services (as defined in subparagraph (B)), and any other specialized 
services or special adaptations of generic services for persons with develop- 
mental disabilities, including in these services the diagnosis, evaluation, treat- 
ment, personal care, day care, domiciliary care, special living arrangements, 
training, education, sheltered employment, recreation, counseling of the indi- 
vidual with such disability and of his family, protective and/othfcr social and 
socio-legal services, information and referral services, follow-along services, 
and transportation services necessary to assure delivery of services to persons 
with developmental disabilities. 

(B) The term "priority services" means case management services (as defined 
in subparagraph (C)), child development services (as defined in subparagraph 
(D)), alternative community living arrangement services (as defined in subpar- 
agraph (E)), and nonvocational social-developmental services (as defined in 
subparagraph (F)). 

(C) The term "case management services" means such services to persons with 
developmental disabilities as will assist them in gaining access to needed 
social, medical, educational, and other services; and such terms includes— 

(i) follow-along services which ensure, through a continuing relationship, 
lifelong if necessary, between an agency or provider and a person with a 
developmental disability and the persons's immediate relatives or guardians, 
that the changing needs of the person and thejaniily are recognized and 
appropriately met; and 

(ii) coordination services which provide to persons with developmental 
disabilities support, access to (and coordination of) other services, informa- 
tion on programs and services, and monitoring of the persons' progress. 

(D) The term "child development services" means such services as will assist 
in the prevention, identification, and alleviation of developmental disabilities in 
children, and includes (i) early intervention services, (ii) counseling and 
training of parents, (iii) early identification of developmental disabilities, and 
(iv) diagnosis and evaluation of such developmental disabilities. 

(E) The term "alternative community living arrangement services" means such 
services as will assist persons with developmental disabilities in maintaining 
suitable residential arrangements in the community, and includes in-house 
services (such a* personal aides and attendants and other domestic assistance 
and supportive services), family support services, foster care services, group 
living services, respite care, and staff training, placement, and maintenance 
services. 

(F) The term "nonvocational social-developmental services" means such 
services as will assist persons with developmental disabilities in performing 
daily living and work activities. 

(9) The term "satellite center" means an entity which is affiliated with one or 
more university affiliated facilities and which functions as a community or 
regional extension of such university affiliated facility or facilities in the delivery 
of services to persons with developmental disabilities, and their families, who 
reside in geographical areas where adequate services are not otherwise available. 

(10) The term "university affiliated facility" means a public or nonprofit facility 
which is associated with, or is an integral part of, a college or university and 
which provides for at least the following activities: 
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(A) Interdisciplinary training for persoryicl concerned with developmental 
■disabilities. 

(B> Demonstration of the provision of exemplary services relating to persons 
with developmental disabilities. 

(C)(i) Dis&min^tion of findings relating to flie prbvision of services to persons 
.with developmental disabilities, and (ii) providing researchers and government 
* agencies sponsoring service-related research with information on tfre nfceds for 

further service-related research. 

(11) The term "Secretary" means the Secretary of Health, Education, and 
Welfare. 

(Oct. 31, 1963, P. L, 88-164, Title I, Part A, § 102, as added Oct. 4, 1975, 
: P. L. 94-103, Title I, Part E, § 125, 89 Stat 496.) 

(12) The term "State Planning Courfcil^^mcans a State Planning Council 
established under section 137 [42 USCS § 6067]. 

(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 503(a), (b)(1), (cM0> 92 Stat. 
3004, 3005.) 



HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Short titles: 

Act Oct. 4, 1975, P. L. 94-103 § 1, 89 Stat. 486, provided: "This Act 
[Generally, it appears as 42 USCS §§ 6001 ct seq. For full classification 
of this Act, consult USCS Tables volumes.] may be cited as the 
'Developmental!}' Disabled Assistance and Bill of Rights Act*." 
Act Oct. 31, 1963, P. L. 88-164, Title I, Part A, § 101, as added Oct. 
4, 1975, P. L. 94-103, Title I, Part E, § 125, 89 Stat. 496, provided: 
"This title [Generally, it appears as 42 USCS §§ 6001 ct seq. For full 
classification of this Act, consult USCS Tables volumes.] may be cited 
as the 'Developmental Disabilities Services and Facilities Construction 
ActV* 

EfTixtive dates: 

Act Oct. 4, 1975, P. L. 94-103, Title III, § 303. 89 Stat. 507, provided: 
-The amendments made by this Act [42 USCS §§6001 et seq.] shall 
take effect with respect to appropriations under the Act [42 USCS 
§§ 6001 et seq.] for fiscal years beginning after June 30, 1 975/* 

Explanatory notes: 

Part A of Title I of Act Oct. 31, 1963, cited to text in the history to 
this section, formerly amended Title VII of the Public Health Service 
\ct [42 USCS §§ 201 ct seq.] and was classified to 42 USCS §§ 295 tt 
seq. 

Other provisions: 

Report and study, Act Oct. 4, 1975, P. L 94-103, Title 111, §301, 89 
Stat. 505; Apr. 22, 1976, P. L. 94-278, Title XI, § 1107(d), 90 Stat. 
416, provided: "(a) The Secretary of Health, Education, and Welfare 
(hereinafter in this section referred to as the 'Secretary') shall, in 
accordance with section 102(7) of the Act [subscc. (7) of this section] 
(defining the term 'developmental disability*) (as amended by title I of 
this Act [amendment to this section]), determine the conditions of 
persons which should be included as developmental disabilities for 
purpose* of the programs authorized by title I of the Act [42 USCS 
§§6001 et seq.]. Within six months of the date of enactment of this 
Act [enacted Oct. 4, 1975] the Secretary shall make such determination 
and shall make a report thereon to the Congress specifying the 
conditions which he determined should be so included, the conditions 
which he determined should not be so included, and the reasons for 
• ach such determination. After making such report, the Secretary shall 
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periodically, but not less often than annually, review the conditions not 
so in 'uded as developmental disabilities to determine if they should be 
so included. The Secretary shall report to the Congress the results of 
each such review. 

(b)(1) The Secretary shall contract for the conduct of an independent 
objective study to dcteimine (A) if the basis of the definition of the 
developmental disabilities (as amended by title 1 of this Act [amend- 
ment to this section]) with respect to which assistance is autnonzed 
under such title is appropriate and, to .the extent that it is* not, to 
determine an appropriate basis for determining which disabilities , 
'should be included and which disabilities should be excluded from , 
the definition, and (B) the nature and adequacy of services provided 
under other Federal programs for persons with disabilities not 
included in such definition. 

(2) A final report giving the results of the study required by 
paragraph (1) and providing specifications for the defi imtion , of 
developmental disabilities for purposes of title I of the Act [42 USCS 
§§ 6001 et seq.] shall be submitted by the organization conducting 
the study to the Committee on Inter-State and Foreign Commerce of 
the House of Representatives and the Committee on Labor and 
Public Welfare of the Senate not later than eighteen months after 
the date of enactment of this Act [enacted Oct. 4, 1975]. 
Fiscal year transition. Act Apr. 21, 1976, P. L. 94-274, Title I, § 107, 
90 Stat 387, provided: "For the purposes of the Developmental 
Disabilities Services and Facilities Construction Act (42 U.S.C 6001 et 
seq) [42 USCS §§6001 et seq.] (1) the term 'fiscal year' includes the 
period of July 1, 1976, through September 30. 1976, (2) for purposes of 
paragraphs (3) and (4) of section 132(a) of that Act (42 U.S.C 
6062(a)(3) and (4)) [42 USCS § 6062(a)(3) and (4)] that period shall be 
considered part of the fiscal year beginning July 1. 1975; and (3) ^ 
minimum allotment of the Virgi:i Islands. American Samoa. Guam, 
and the Trust Territory of the Pacific Islands for that period under 
section 132(a)(1) of that Act (42 U.S.C. 6062(a)(1)) [42 USCS 
§ 6062(a)(1)] shall be Sl2,500 and the minimum allotment of each State 
for that period shall be $37,500." 

Amendments: n ' 

1978 Act Nov. 6, 1978, in para. (1), added "the Northern Mariana Islands, ; 
. substituted paras. (7)-{10) as they appear above, exclusive of subsequent amend- 
ment, for those paragraphs as they appear in the bound volume; and added para. 
(12). 

Short titles: _ . n 

Act Oct. 31. 1963. P. L. 88-164, Title I. Part A, § 101, as added Oct. 4, 1975, P. 
L. 94-103, Title I, Part E, § 125, 89 Stat. 496; formerly classified as a short title 
note to this section, was struck out by Act Nov. 6, 1978, P. L 95-602 Tine V 
§ 502, 92 Stat. 3003. For the effective date of this deletion, see § 515 of Act Nov. 
6, 1978, set out as a note to 42 USCS § 6000. 

Other provisions: 

Change of name. For change of name of the Department of Health, EducM^on, 
and Welfare to the Department of Health and Human Services, see 20 USCS 
§ 3508 and notes. 

Applicability and efTectiv, date of 1978 amendments. For the applicability and 
effective date of the amendments made by Act Nov. .6, 1978, see § 515 of that 
Act, set out as a note to 42 USCS § 6000. 

Report to Congress on 1978 amendment. Act Nov. 6, 1978, P. L. 95-602. Title 
V, § 503(b)(2), 92 Stat. 3035, provided: . , . . 

"(2) The Secretary of Health, Education, and Welfare shall submit to 
Congress, not later than January 15. 1981, a special icport concerning the 
impact of the amendment of the definition of 'devclopmentally disabled made 
by paragraph (1). This report shall include— 
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* 4 (A) an analysis of the impact of the amendment on each of the categories 
of persons with developmental disabilities receiving services under the 
Developmental Disabilities Assistance and Bill of Rights Act [42 USCS 
§§ 600 et seq.] before the date of enactment of this Act [enacted Nov. 6, 
1978], and for the fiscal year ending on September 30, 1979 and for the 
succeeding fiscal year, including — 

"(i) the number of persons with developmental, disabilities in each 
category served before and after such date of enactment [enacted Nov. 
6, 1978]; and 

"(ii) the amounts expended under such Act [42 USCS §§ 6000 et seq.] 
for each such category of persons with developmental disabilities before 
and after such date of enactment [enacted Nov. 6, 1978]; and 
"(B) an assessment, evaluation, and comparison of services provided to 
persons with developmental disabilities provided before the date of enact- 
ment of this Act [enacted Nov. 6, 1978] and for the fiscal year ending n 
September 30, 1979 and for the succeeding fiscal year.". 

INTERPRETIVE NOTES ANP DECISIONS 

In enacting Devctopmenially Disabled Assist- Justice Department on state's mental retardation 

ancc and Bill of Rights Ac*. Congress has in effect programs under guise of protecting Thirteenth and 

declared its intention that plans to improve .condir Fourteenth Amendments of Constitution. United 

lions of mentally retarded be limited to one federal States v Solomon (1976, DC Md) 419 BSupp 358, 

agency, Department of Health, Educatiop and a flRMCA4 Md) 563 F2d 1121. 
Welfare, rather than to allow wholesale attacks by 

§ 6002. Federal share - 

(a) The Federal share of any project to be provided through grants under 
4 »art B [42 USCS §§ 6031 et seq., 6041 a seq.] and allotments under part C 
[i2 USCS §§ 6061 et seq.] may not exceed 75 per centum of the necessary 
cost thereof as determined by the Secretary, except that if the project is 
located in an urban or rural poverty area, the Federal share may not 
exceed 90 per centum of the project's necessary costs as so determined. 

(b) The non-Federal share of the cost of any project assisted by a grant or 
allotment under this title [42 USCS §§ 6001 et seq.] may be provided in 
kind. 

(c) For the purpose of determining the Federal share with respect to any. 
project, expenditures on that project by a political subdivision of a State or 
by a nonprofit* private entity shall, subjept to such limitations and condi- 
tions the Secretary may by regulation prescribe, be deemed to be expendi- 
tures by such State in the case of a project under part C [42 USCS §§ 6061 
et seq.] or by a university-affiliated facility or a satellite center, as the case 
may be, in the case of a project assisted under part B [42 USCS §§ 6031 et 
seq., 6041 et seq.]. 

(Oct. 31, 1963, P. L. 88-164, Title I, Part A, § 103, as added Oct. 4, 1975, 
P. L. 94-103, Title I, Part E, § 125, 89 Stat. 498.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Effective dates: 

Act Oct. 4, 1975, P. L. 94-103, Title III, § 303, 89 Stat. 507, provided: 
"The amendments made by this Act [42 USCS §§ 6001 et seq.] shall 
lake effect with respect to appropriations under the Act [42 USCS 
§§ 6001 et seq.] for fiscal \ears beginning after June 30, 1975/* 

Explanatory notes: 

Part A Of Title J of Act Oct. 31, 1963, in the history to this section, 
formerly amended Title VII of the Public Health Service Act [42 USCS 
§§ 201 et seq.] and was classified to 42 USCS §§ 295 et seq. 

§ 6003. State control of operations 

Except as otherwise specifically provided, nothing in this title [42 USCS 
§§ 6001 et seq.] shall be construed as conferring on any Federal officer or 
employee the right to exercise any supervision or control over the adminis- 
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nation, personnel, maintenance, or operation of any facility for persons 
with developmental disabilities with respect to which any funds have been 
or may be expended under this title [42 USCS §§ 6001 ct seq.]. 
(Oct. 31, 1963, P. L. 88-164, Title I, Part A, § 104, as added Oct. 4, 1975, 
P. L. 94-103, Title I, Part E, § 125, 89 Stat. 498.) 

HISTORY; ANCILLARY LAWS AND* DIRECTIVES 
Effective dates: 

Act Oct. 4, 1975, P. L. 94-103, Title III. § 303, 89 Stat. 507, pio\idcd: 
T amendments made by this Act [42 USCS §§6001 et scq:'] shall 
fs take (feet with respect to appropriations under the Act [42 USCS t 

§§ 6 01 ct seq.] for fiscal years beginning after June 30, 1975/* 

Explanatory notes: 

Part A of Title I of Act Oct. 31, 1963, in the history to this section, 
formerly amended '] !e VII of the Public Health Service Act [42 USCS 
§§ 201 et scq.] and"\ <s classified to 42 USCS §§ 295 et seq. 

i § 6004. Records and audit 8 

(a) Each recipient of .assistance under this title [42 USCS §§ 6001 et seq.] 
shall keep such records as the Secretary shall prescribe, including (1) 
records which fully disclose (A) the amount and disposition by such 
recipient of the proceeds of such assistance, (B) the total^cost of the project 
or undertaking in connection with which Mich assistance is given or used, 
and (C) the amount of that portion of the cost of the project or undertak- 
ing supplied by other sources, and (?) such other Records as will facilitate 
an effective audit. 

(b) The Secretary and the Comptroller General of the United States, or 
any of their duly authorized representatives, shall have access for the 
purpose of audit and examination to any books, documents, papers, and 
records of the recipients of assistance under this title [42 USCS §§ 6001 et 
seq.] that ar;. pertinent to such assistance. 

(Oct, 31, 1963, P. L. 88-164, Title I, Part A, § 105, as added Oct. 4, 1975, 
P. L. 94-103, Title I, Part E, § 125, 89 Stat. 498.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Effective dates: 

Act Oct. 4, 1975, P. L, 94-103, Title III, § 303, 89 Stat. 507, provided:. 
"The amendments made by this Act [42 USCS §§ 6001 et seq,] shall 
take effect with respect to appropriations under the Act [42 USCS 
§§ 6001 et <*eq.] for fiscal years beginning after Jiine 30, 1975." 

Explanatory notes: 

Part A of Title I of Act Oct. 31, 1963, in the history to this section, 
formerly amended Title VII of the Public Health Service Act [42 USCS 
§§ 201 et seq.] and was classified to 42 USCS §§ 295 et seq. 
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§ 6005. Employment of haudicapped individuals 

As a condition of providing assistance under this title [42 USCS §§ 6001 et 
seq.], the Secretary shall require that each recipient of such assistance take 
affirmative action to employ nd advance in employment qualified handi- 
capped individuals on the same terms and conditions required with respect 
to the employment of such individuals by the provisions of the Rehabilita- 
tion Act of 1973 [29 USCS §§701 et seq.] which govern employment (1) % 
by State rehabilitation agencies and rehabilitation facilities, and (2) under 
Federal contracts and, subcontracts. 

(Oct 31, 1963, P. L. 88-164, Title I, Part A, § 106, as added Oct. 4, 1975, 
P. L. 94-103, Title I, Part E, § 125, 89 Stat. 498.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Effective dates: 

Act Oct. 4, 1975, P. L. 94-103, Title III, § 303, 89 Stat. 507, provided: 
"The amendments made by this \ct [42 INCS §§6001 et seq.] shall 
take effect with respect to appropriations under the Act [42 USCS 
§§ 6001 et seq.] for fiscal years-beginning after June 30, 1975." 

Explanatory notes: 

Part A of Title I of Act Oct. 31, 1963, in the history to this Section, 
formerly amended Title VII of the Public Health Service Act [42 USCS 
§§ 201 et seq.] and was classified to 42 USCS §§ 295 et seq. 



§ 6006. Recovery 

If any facility with respect to which funds have been paid under part B [42 
USCS §§6031 et seq., 6041 et seq.] or C [42 USCS §§ 6061 et seq.] shall, 
at any time within twenty years after the completion of construction— 

(1) be sold or transferred to any person, agency, ororganization which 
is not a public or nonprofit private entity, or 

(2) cease to be a public or other nonprofit facility for persons with 
developmental disabilities, 

the United States shall be entitled to recover from either the transferor or 
the transferee (or, in the case of a facility which has ceased to be a public 
or other nonprofit facility for persons with developmental disabilities, from 
the owners thereof) an amount bearing the same ratio to the then value (as 
✓determined by the agreement of the^narties or by action brought in the 
district court of the United Spates for the. district in which the facility is 
situated) of so much of such facility as constituted an approved project or 
projects; as the amount of the Federal participation bore to the cost of the 
construction of such project or projects. Such right of recovery shall not 
constitute a lien upon such facility prior to judgment. The Secretary, in 
accordance with regulations prescribed, by him, may, upon finding good 
cause therefor, release the applicant or other owner from the obligation to 
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continue such facility as a public or other nonprofit facility for persons v 
with developmental disabilities, ' 

(Oct. 31, 1963, P. L. 88-164, Title I, Part A, § 107, as added Oct. 4, 1975, 
P. L. 94-103, Title I, Part E, § 125, 89 Stat. 499.) 

HISTORY; ANCILLARY LAWS AND DIRJXTIVES 
Effective dates: 

Act Oct. 4, 1975, P. L. 94 103, Title III, § 303, 89 Stat. 507, provided: 
"The amendments made by this Act [42 USCS §§6001 ct seq.] shall 
take effect with respect to appropriations under the \ci [42 USCS 
§§ 6001 et scq.] for fiscal years beginning after June 30, 1975." 

Explanatory notes: 

-Part A of Title I of Act Oct. 31, 1963, in the history to this section, 
formerly amended Title VII of the Public Health Service Act [42 USCS 
§§ 201 et seq.] and was classified to 42 USCS §§ 295 et scq. 

§ 6007. [Repealed] 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 

This section (Act Oct. 31, 1963, P. L. 88-164, Title I, Part A[C], § I08[133], 77 
Stat. 2*7; Oct. 30, 1970, P. L. 91-517, Title I, § 101(b), 84 Stat. 1318; Oct. 4, 
1975, P. L. 94-103, Title I, Part E, § 126(a), 89 Stat. 499) was repealed W Act 
Nov. 6, 1978, P. L. 95,602, Title V, § 504(a), 92 Stat. 3006. For the effective 
date and applicability of this repeal, see § 515 of Act Nov. 6, 1978, set out as a 
note to 42 USCS § 6000. 

§ 6008. Promulgation of regulations t 
The Secretary, not later than 180 days after the date of enactment of any Act 
amending the provisions of this title, shall promulgate such regulations as may be 
required for the implcmcntation^of such amendments. 
(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 505, 92 Stat: 3007.) 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 

Amendments: 

1975, Act Oct. 4, 1975, in subsecr(a), (b), and (c), substituted "part C" *' , 
for "this part" redesignated paragraphs (a)-(d), as paragraphs (l)-(4), 
respectively; and substituted the second and third sentences for one 
which read: "After appointment of the Council, regulations and revi- 
sions therein shall be promulgated by the Secretary only after consulta- 
tion with Council." 

Effective dates: 

Section 103 of Act Oct. 30, 1970, pro\ided i that this section J'shall 
apply with respect to* fiscal \ears beginning after June 30, 1970", and 
further provided that funds appropriated before June 30, 1970, under 
42 USCS former §§ 2671-2677, "shall remain asailablc for obligation 
during the fiscal year ending June 30, 1971" ' ^ 

Act Oct. 4, 1975, P. L. 94-103, Title III, § 303, 89 Stat. 507, provided: 
"The amendments made by this Act [42 USCS §§6001 ct seq.] shall 
take cfTect with respect to appropriations under the Act [42 USCS 
§§ 6001 ct seq.] for fiscal >cars beginning after June 30, 1975." 

Redesignation: 

Act Oct. 4, 1975, § 127, redesignated this section, former § 139 of Act 
Oct 31,1963, to be § 109 of Act Oct. 31, 1963. 

Explanatory notes: 

This section was formerly classified to 42 USCS § 2677b. 

Section 139 of Act of Oct. 31, 1963, was transferred from Part C to 

Part A of the Act of Oct. 31, 1963, by § 127 of Act of Oct. 4, 1975 
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1978 Act Nov 6, 1978. substituted this section as it appears above (exclusive oi . 
• subsequent amendment) for the section as it appears in the bound volume. 

Other provisions: ' . * m ' 

Applicability *nd effective date of 1978 amendments. For the applicability and 
effective date of (he amendments made by, Act Nov. 6, 1978, see § 515 of that 
Act, set out as a note to 42 USCS § 6000. 
\ • . 

6 6009? Evaluation system 

(a) The Secretary shall 'develop, not later than ©ctober I, 1979 a comprehens^e 
system for the evaluation of services provided to persons with developmental 
disabilities through programs (including residential and nonresidential programs) 
Sed ?nder thfs tl5e [42 USCS §§ 6000 et seq.]. The Secretary ^ shall, require as. 
condition to a State's receipt of assistance on an after October I, 1980, under this 
title [42 USCS §§ 6000 et seq.]. that the State submit to the Secretary in such form 
and manner as he shall prescribe, a time-phased plan for the >gta^«£ ° 
such a system. The Secretary shall" "quire « a condition to » S £"J"«* f 
assistance on and after October 4 1, 1982, -under this title [42 USCS §§6000 et seq.] 
S the State provide assurances satisfactory to the Secretary that the State is using 
such a system. 

(b) The evaluation system to be developed under subsection (a) shall— 

(1) provide objective measures of the developmental progress of persons 
with developmental disabilities using data ^^J^J^^^ 
habilitation plans as required under section 112 [42 USCS §6011] or 
other comparable individual data; " 

(2) provide a method of evaluating prpgrams providing services tor 
persons with developmental* disabilities which method uses the measures 
referred to" in paragraph (1); and j r 

(3) provide effective measures to protect the confidentiality of records ot, 
and information describing, persons with developmental disabilities. 

(c) Upon development of the evaluation system described in subsect ion (b). 1 the 
Secretly shall submit to Congress a report on the system, which "port shal 
iSe an estimate of the costs to the federal .Government and the States of 
developing and implementing such a system. 

EM amentaNov. 6. .978, P. L. 95-602. Title V §§ 504(b)(1). 506, 92 Stat. 3006, 
3007; July 10. 1979, P. L. 96-32, § 3(b), 93 Stat 82.) j 
HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Effective dates: - 

Act Oct 4 1975, P. L. 94-103, Title III. § 303*89 Stat. 507, provided: 
"The amendments made by this Act [42 USCS §§6001 et seq-] shall 
take efTect with respect -to appropriations under the. Act [42 UbCS 
§§ 6001 et seq.] for fiscal >ears beginning after June 30..1975." 

Amendments: ' . • 

1978 Act Nov. 6. 1978. as amended by Act July 10. 1979 (see 1979 amendment 
note "below), substituted this, section as it appears above (exclusive of subsequent , 
amendment) for lhe section as it appears in the bound volume. 

1979 Act July 10. 1979, amended § 506(a)(3) of amending Act Nov. 6 1978, 
thereby clarifying the, substitution of "a State's receipt of assistance on and after 
October 1. 1980, under this title, that the State" for "the receipt of assistance 

sunder this title, that such State" in subsec. (a) of this section. . 1 

Other provisions: - 
Applicability and effective date of 1978 amendments. For the applicability and 
effective date of the amendments made by Act Nov. 6. 1978. see §515 of that 
Act, set out as a note to 42 USCS § 6000. 
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§ 6010. Rights of the development^ly disabled 

Congress makes the following findings • >pecting the rights of persons with 
developmental disabilities: 

(1) Persons with developmental disabilities have a right to appropriate 
treatment, services, and habilitation for such disabilities. 

(2) The treatment, services, and habilitation for a person with developmen- 
tal disabilities should be designed to maximize the developmental potential 
of thfc person and should be provided in the setting that is least restrictive 
of the person's personal liberty. 

(3) The Federal Government and the States both have an obligation to 
assure that%ublic funds are not provided to any institutional or other 
residential program for persons with developmental disabilities that — 

(A) does not provide treatment, services, and habilitation which is 
appropriate to the needs of such persons; or 

(B) does not meet the following minimum standards: 

(i) Provision of a nourishing, well-balanced daily diet to the persons 
with developmental disabilities being served by the program, * 

(ii) Provision to such persons of appropriate and sufficient medical 
and dental services. 

(iii) Prohibition of the use of physical restraint on such persons unless 
absolutely necessary and prohibition of the use of such* restraint as a 
punishment or as a substitute for a habilitation program, 

(iv) Prohibition on the excessive use of chemical restraints on such 
persons and the use of such restraints as punishment or as a substi- 
tute for a habilitation program or in quantities that interfere with 
services, treatment, or habilitation for such persons. 

(v) Permission for close relatives of such persons to visit them at 
reasonable hours without prior notice. 

(vi) Compliance with adequate fire and safety standards as may be 
promulgated by the Secretary. 

(4) All programs for persons with developmental disabilities should meet 
standards which are designed to assure the most favorable possible out- 
come for those served, and — 

(A) in the case of residential programs serving persons in need of 
comprehensive health-related, habilitative, or rehabilitative services, 
which are at least equivalent to those standards applicable to intermedi- 
ate care facilities for the mentally retarded promulgated in regulations of 
the Secretary on January 17, 1974^39 Fed, Reg.-pt. II), as appropriate 
when taking into account the size of the institutions and the service 
delivery arrangements of the facilities of the prosra^js; 

(B) in the case of other residential programs for persons with develop- 
mental disabilities, which assure that care is appropriate to the needs of 
the persons being served by such programs, assure that the persons 
admitted to facilities of such programs are persons whose needs can be 
met through services provided by such facilities, and assure that the 
facilities under suc^h programs provide for the humane care of the 
residents of the facilities, are sanitary, and protect their rights; and 

(C) in the case of nonresidential programs, which assure the care 
provided by such programs is appropriate to the persons served by the 
programs. 

The rights of persons with developmental disabilities described in findings made in 
this section are in addition to any constitutional or other rights otherwise afforded 
to all persons. 
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(Oct 31 1%3, P. I- 88-164, Title I, Part A, § 111, as added Oct. 4, 1975, 
P. L. 94-103, Title II, § 201, 89 Stat. 502.) 

(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 507, 92'Stat. 3007.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES " . 
Effective dates: '* 

Act Oct. 4, 1975, P. L. 94-103, Title III, § 303..89 Stat. 507, provided: 
"The, amendments ml.dc by this Act [42 USCS §§600l o ct seq.] shall 
take effect with respect to appropriations 'imder the Act [42 USCS 
§§ 6001 et seq.] for fiscal scars beginning after June 30, 1975." 

OtI. r provisions: 

Studies and recommendations. Act Oct. 4, 1975, P. L. 94-103, Title II, 
§ 204, 89 Stat. 504, provided: "(a) The Secretary of Health, Education, 
and Welfare (hereinafter in this section referred to as the 'Secretary') 
shall conduct or ar/angc for the conduct of the following: 

(I) A review and evaluation of the standards and quality assurance 
mechanisms applicable to io>idential facilities and coimminity agen- 
cies under the Rehabilitation Act of 1973 129 USCS §§ 701 ct seq.], . 
titles 1 and VI of the Elementary and Secondary Education Act of J 
" 1965 [20 USCS §§241 et seq". and former §§871 et seq.]; titles 
XVIII, XIX, and XX of the Social Security Act [42 USCS §§ 1395 
d seq 1396 et seq. .397 et s c q.], and any other Federal law 
administered b\ the SI - t..r> Such siand-uds and nuylunisms shall 
be reviewed and on ah d (A) for their effectiveness in aiming the 
rielits. desailvd in , s ,»n 111 of the Act [this section], of persons 
' with developmental <h .biliiies, (13) for their effectiveness n insuiing 
that services rendu ol by such facilities and agencies to i .. isons *-th 
dcvelop.iK.ital debilities are insistent with current concepts oT 
quality ere cornering tre.itnH.it. seivices. and habitation of such 
persons (C) for conflicting r«. 'foments, and (D) for the relative 
effectiveness of their mfc --nun! -nd the degree and extent of their 
effectiveness. , 

(•2) The development of io< .nmciidaiions for stamia.ds and quality 
assurance mechanisms (i.K hiding enforcement mechanisms) for resi- 
dential facilities and community agencies providing treatment, ser- 
vices or habitation for persons with developmental disabilities 
which standards and mechanisms will assure the rights stated in 
section 111 of the Act [this section]. Such recommendations shall be 
based upon perfoimance criteria for measuring and evaluating t lift 
developmental progress of persons with developmental disabilities 
• which criteria are consistent with criteria used in the evaluation 
system developed under section 1 10 of the Act [42 USCS § 6009]. 
(3) The development of recommendations for changes in Federal law 

• and reculations administered by the Secretary after taking into 
account" the review and evaluation under paragraph (1) and the 
re, oni .ended standards or mechanisms developed under paragraph 

"(biO) The Secretary may in consultation with the National Advisory 
Council on Services and Facilities for the Devclopnientally Disabled, 
obtain (through grants or contracts) the assistance of public and 
private entities in carrying out subsection (a). 
■ n (2) In carrying out Subsection- (a), the Secretary shall consult with 

• appropriate public and private entities and individuals for the 
' • purpose of receiving their expert assistance, advice, and rccom.ncn- 

dations. Such agencies and individuals shall include persons with 
'developmental disabilities, representative of such individuals, the 
appropriate councils of the Joint Commission on Accreditation or 
■Hospitals, providers of health care, and State agencies. Persons to be 
consulted shall include the following officers of the Dmment of 
Health, Education, and Welfare: The Commissioner of the Medical 
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Ser ices Administration, the Commissioner of the Rehabilitation 
Services Administration, the Deputy Commissioner of the Bureau of 
Education for the Handicapped, the Assistant Secretary for Human 
Development, the Commissioner of the Community Services Admin- 
istration, and the Commissioner of the Social Security Administra- 
tion. 

*'(c) The Secretary shall within eighteen months after the date of 
enactment of this Act [enacted Oct. 4, 1975] complete the review and 
evaluation and development of recommendations prescribed by subsec- 
tion (a) and shall make a report to the Committee on Labor and Public 
Welfare of the Senate and the Committee on Interstate and Foreign 

Commerce of the House of Representatives on such review and 

evaluation and recommendations.'* 
Amendments: 

1978. Act Nov. 6, 1978, added "The* 5 rights of persons with developmental 
disabilities described in findings made in this section are in addition to any 
constitutional or other rights otherwise afforded to all persons.". 

Other provisions: 

Change of name. For change of name of the Department of Health, Education, 
and Welfare to the Department of Health and Human Services, see 20 USCS 
§ 3508 and notes. 

• ** ■ 
Applicability and effective date of 1978 amendments. For the applicability and 
effective date of the amendments made by Act Nov. 6, 1978, see §515 of that 
Act, set out as a note to 42 USCS § 6000. 

§ 6011. Habilitation plans 

(a) The Secretary shall require as a condition to a State's receiving an allotment 
under part C [42 USCS §§ 6061 et seq.] that the State provide the Secretary 
satisfactory assurances that each program (including programs of any agency, 
facility, or project) which receives funds from the State's allotment under such part 
(1) has in effect for each developmentally disabled person who receives services from 
or under the program a habilitation plan meeting the requirements of subsection (b), 

and (2) provides for an annual review, in accordance with subsection (c), of each 
such plan. 

(b) A habilitation plan for a person with developmental disabilities shall 
meet the following requirements: 

(1) The plan shall be in writing. 

(2) The plan shall be developed jointly by (A) a representative or 
representatives of the program primarily responsible for delivering or 
coordinating the delivery of services to the person for whom the plan is 
established, (B) such person, and (C) where appropriate, such person's 
parents or guardian or other representative. 

(3) The plan shall contain a statement of the long-term habilitation goals for the 
person and the intermediate habilitation objectives relating to the attainments of 
such goals. Such objectives shall be stated specifically and in sequence and shall 
be expressed in behavioral or other terms that provide measurable indices of 
'progress, The plan shall (A) describe how the objectives will be achieved and the 
barriers that might interfere with the achievement of them, (B) state objective 
criteria and an evaluation procedure and schedule for determining whether such 
objectives and goals are being achieved, and (C) provide for a program coordina- 
tor who will be responsible for the implementation of the plan. 
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(4) The plan shall contain a statement (in readily understandable form) 
of specific habilitation services to be provided, shall identify each agency 
which will deliver such services, shall describe the personnel (and their 
qualifications) necessary for the provision of such services ?nd shall 
specify the date of the initiation of each •service to be provided and the - 
anticipated duration of each such service. 

(5) The plan shall specify the role and objectives of all parties to the 
implementation of the plan. 

(c) Each habilitation plan shall be reviewed at least annually by the agency 

primarily responsible for the delivery of services to tta person. for J ho ™ 

the plan was established- or responsible for the coordination of the delivery 

of services to such person. In the course of the review, such person and the 

person's parents or guardian or other representative shall be given an 

opportunity to review such plan and to participate in its revision. 

(Oct 31 1963 P. L. 88-164, Title I, Part A, § 112, as added Oct. 4, 1975, 

P. L. 94-103, Title II, § 202, 89 -Stat. 503.) ■ 

(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 514(a), 92 Stat. 3106.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Effective dates: . , , 

Act Oct 4 1975, P. L. 94-103, Title III, § 303, 89 Stat. 507, provided 
"t! L /lenls made by .his Act [42 USCS §§ 6001 c« seq.] shall 
take effect with respect to appropriations under the Act [42 USCS . 
§§ 6001 et seq.] for fiscal >cars beginning after June 30, 19/5. 

aTnov. 6, 1978, in subsec. (a), deleted "after September 30, 1976," after 
"part C"! and" in subsec. (b)(3), substituted ."The" for "Such" and deleted an 
before "objective criteria". 

ZSSSZ «* - rr:%::z°;™ rsw si 

effective date of the amendments made by Act Nov. 6, 1978, see § >i- oi 
Act, set out as a note to 42 USCS § 6000. 
§ 6012. Protection and advocacy of individual rights 

a) in order for a State to receive an voca'.e »ts of 

seq.], (1) the State must have in effec a system , 0 P ^ c ^ and hayc thc authority 
persons with developmental disabilities. (2 1 such ^em w ^ 
fo pursue legal, administrative, and W r C ™™ S cnt> scrviccs , or 
protection of the rights of such persons who are rece'v.ng ire ^ 

nabiHt^^^^ s-ices, or 

and (C) be independent of any agency wnicn y mm 
habilitation to persons with developmental disab, .ties, and W tn ^ ^ 
submit to the Secretary in a form *^SMe "yrttm. and (B) an 

Secretary shall allot to the btates tne sums app v t he"same basis as 

Allotments and reallotmcnts of-such sums ^^^'^J^'of subsec- 
the allotments and r ? Ito ™ en ^ S, except that no 

tions (a)(1) and (d) of , Jg£ TlslaidV/ American Samoa, the 
Staie (other than Guam ^^^^%fc Islands) in any fiscal 
Virgin Islands, and the Trust t erritory o u . wW h is less t han 

year shall be allotted an amount under this subparag ra P n " s n def this 
the greater of $50,000 or the amount of the allotment to the 
. , paragraph for the previous fiscal yean of ^ 

(B) Notwithstanding W^^^ f 

STSS fJ ^XfoU of the amounts aporopriated for such 



App. B-297 



31. 



• 1 

General Provisions ^ 42 USCS § 6012 



allotments under paragraph (2), the amount of a State's allotment for such 

.(l? ca, .y^ ar sha IL b - ear _.L h ?,same ratio tojhe amount ,otherwise_determined-under 

such subparagraph as the total of the amounts appropriated for that year 
under paragraph (2) bears to the aggregate amount required to make .an 
allotment to each of the States in accordance with subparagraph (A). 
(2) For allotments under'paragrapb (1), there are authorized to be appropriated 
$3,000,000 for fiscal year 1976, S : >0,000 for fiscal year 1977, and $3,000,000 
for fiscal year 1978, $9,000,000 f he fiscal year ending September 30, i979, 
$12,000,000. for the fiscal year en September 30, 1980, and $15,000,00Qv for 
the fiscal year ending September 3' 981. The provisions of section 1913 of "title 
18, United States Code [18 USCS §1913], shall be applicable to all moneys 
authorized under .the provisions of this section. 
(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 508, 92 Stat. 3008;) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Effective dates: 

Act Oct. 4, 1975, P. L. 94-103, Title III. §303, 89 Stat. 507, provided: 
"The amendments made by this Act, [42 USCS §§6001 et seq.] shall 
take effect with respect to appropriations under the Act [42 USCS 
§§ 6001 et seq,] for fiscal years beginning after June 30, 1975." 

Amendments: 

1978. Act Nov. 6, 1978, substituted this section as it appears above (exclusive of 
subsequent amendment) for the section as it appears in the bound volume. 

Other provisions: 

Applicability and effective date of 1978 amendments. For the applicability and 
effective date of the amendments made by Act Nov. 6, 1978, see § 515 of that 
Act, set out as a note to 42 USCS § 6000. 



§ 6031. Grartt authority 

(a) From appropriations under section 123 [42 USCS §6033], the Secretary shall 
x make grants to university affiliated facilities to assist in the administration and 

operation of the activities described in section 102(10) [42 USCS § 6001(10)]. 
; (b) The Secretary may make one or more grants to a university affiliated facility 

receiving a grant under subsection (a) to support one or more of the following 

activities: 

(1) Conducting a feasibility study of the ways in which it, singly or jointly with 
other university affiliated facilities which have received a grant under subsection 
(a), can establish and operate one or more satellite centers which would be 
located in areas not served by a university affiliated facility. Such a study shall be 
carried out in consultation with the State Planning Council for the State in which 
the facility is located and where the satellite center would be established. 

(2) Assessing the need for trained personnel in providing assistance to persons 
with developmental disabilities. 

(3) Provision of service-related training to practitioners providing services to 
persons with developmental disabilities. 

(4) Conducting an applied research program designed to produce more efficient 
and effective methods (A) for the delivery of services to persons with develop- 
mental disabilities, and (B) for the training of professionals, paraprofessionals, 
and parents who provide these services. 

tile amount of a grant under paragraph (1) may not exceed S25,000. 

(c) The Secretary may make grants to pay part of the coU^pf establishing satellite 

centers and may make grants to satellite centers to pay partofstheir administration 

and operation costs. The Secretary may approve an applicationNbr a grant under 

this subsection only if the feasibility of establishing or operating tncs^atellite center 

for which the grant is applied for has been established by a study assisted under this 

section. \ 

(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 509, 92 Stat. 3008.) \ \ 
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HISTORY; ANCILLARY LAWS AND DIRECTIVES 

Short titles: * 

Section 1 of Act Oct. 31, 1963, provided: "This Act [Generally, it... 
appears as 42 USCS §§,295 et seq. For full classification of this Act, 
consult USCS Tables volumes.] may be cited as the 'Mental Retarda- 
tion Facilities and Community Mental Health Centers Construction 
Act of 19637* 

Section 1 of Act Dec. 4, 1967, provided: "This Act [42 USCS former 
§§ 2661 et seq.] may be cited as the 'Mental Retardation Amendments. . 
of 1967V v ' " 

Amendments: • f 
1967. Act Dec. 4, 1967, substituted 'section for former section, which 
read: "For the purpose of assisting in the construction of clinical 
facilities providing, as nearly as practicable, a full range of inpatient 
and outpatient services for the mentally retarded and facilities which 
will aid in demonstrating provision of specialized services for the 
diagnosis and treatment, education, training, or care of the mentally 
retarded or in the clinical training of physicians and other specialized 
personnel needed for research, diagnosis and treatment, education, 
training, or care of the mentally retarded, there are authorized to be 
appropriated 55,000,000 for the fiscal year ending June 30, 1964, 
S7 500 000 for the fiscal year ending^June 30, 1965, and $10,000,000 
each for the fiscal year ending June 30, 1966, and the fiscal year ending 
June 30, 1967. The sums so appropriated shall be used for project 
grants for construction of public and other nonprofit facilities for the 
mentally retarded which are associated with a college or university.' . 
1970 Act Oct. 30, 1970; substituted subsec. (a) for former subsec. (a), 
which read: "(a) For the purpose of assisting in the construction (and 
the planning for the construction) of clinical facilities providing, as 
nearly as practicable, a full range of inpatient and outpatient services 
for the mentally retarded (which, for purposes of this part, includes 
other neurological handicapping conditions found by the Secretary to 
be sufficiently related to mental retardation to warrant inclusion in this 
part) and facilities which will aid in demonstrating provision of 
specialized services for the diagnosis and treatment, education, training, 
or care of the mentally retarded or in the clinical training of physicians 
and other specialized personnel needed for research, diagnosis and 
treatment, education, training, or care of the mentally retarded, includ- 
ing research incidental or related to any of the foregoing activities, 
there are authorized to be appropriated 55,000,000 for the fiscal year 
ending June 30, 1964, $7,500,000 for the fiscal year ending June 30. 
1965 510,000,000 each for the fiscal year ending June 30. 1966, the 
fiscal year ending June 30, 1967, and the fiscal year ending June 30, 
1968 and S20,000,000 each for the fiscal year ending June 30, 1969. 
and the fiscal year ending June 30. 1970. Except as provided in 
subsection (b), the sums so appropriated shall be used for project 
grants for construction of public and other nonprofit facilities for the 
mentally retarded which are associated with a college or university. . 
1975 Act Oct. 4, 1975. substituted this section for former section 
which read: "(a) For the purpose of assisting in the construction (and 
the ph'iining for the construction) of facilities which will aid m 
demonstrating provision of specialized services for the diagnosis and 
treatment, education, training, or care of the persons wnh developmen- 
tal disabilities, or in the interdisciplinary training ofphysicians and 
other specialized personnel needed for research, dfagnosis and treat- 
ment, education, training, or care of the persons with developmental ^ 
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disabilities, including research incidental or related to any of the 
foregoing activities, there arc authorized to be ap, ^priatcd $5,000,000 
for the fiscal ye-r ending June 30, ' 1964, S7,50O,O,Kj for the fiscal year 
ending June 30, 1965, 510,000,000 each for the fiscal year ending June 
30, 1966, the fiscal year ciu' »ig June 30, 1967, and the fiscal year- 
ending June 30, 1968, and S20,000,Ci00 for each of the next five fiscal 
years through the fiscal year ending June 30, 1973:ifcxctpt as pro\ided 
in -subsection (b), the sums so appropriated shall be used for project 
grants for construction of public and other non-profit facilities for the 
persons with developmental disabilities which arc associated with a 
college or university. 

"(b)(1) Of the sums appropriated pursuant to subsection (a) for any 
fiscal >car, beginning with the fiscal year ending June 30, 1968, an 
amount equal to 2 per centum thereof (or such smaller amount as 
the Secretary may determine to be appropriate) shall be available to 
the Secretary for the purpose of making, grants tcr cover not to 
exceed 75 per centum of the costs of the plannin'&of projects with 
respect to the construction of which^ applications for grants may be 
made under this part. Not more than"$25,000 shall be granted under 
this subsection with respect to any project. 

(2) Planning grants under this subsection shall be made by the 
Secretary to such applicants and upon such terms and conditions as 
he shall by regulations prescribe. Payment of grants under this 
subsection shall be made in advance or by way oLrcimburscmcnt, as 
the Secretary may determine. 

(3) Whenever, in the succeeding provisions of this part, the term 
'grant,* 'grants,* or 'funds* is employed, such term shall be deemed 
not to include any grant under this subsection or any of the funds of 
any such grant. 

1978. Act Nov. 6, 1978, substituted this section as it appears above (exclusive < 
subsequent amendment) for the section as it appears in the bound volume. 



Effective dates: 

Act Oct. 4, 1975, P. L. 94-103, Title III, § 303, 89 Stat. 507, provided: 
"The amendments made by this Act [42 USCS §§ 6001 et seq.] shall 
take effect with respect to appropriations under the Act [42 USCS 
§§ 6001 et seq.] for fiscal years beginning after June 30, 1975." 

Explanatory notes: 

This section was formerly classified to 42 USCS § 2661. 
Other provisions: 

President's Committee on Mental Retardation. Ex. Or. No. 11280, 31 
Fed. Reg. 7167, of May 16, 1966, provided: . 

"Section 1. Committee established. There is hereby established the 
President's Committee on Mental Retardation (hereinafter referred to 
as the Committee). 

"Sec. 2. Composition cf Committee. The Committee shall be composed 
of the following members: 

"(1) The Secretary of Health, Education, and Welfare, who shall be 

the Chairman of the Committee. 

"(2) The Secretary of Labor. 

"(3) The Director of the Office of Economic Opportunity. 
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"(4) Not more than twenty-one otficr members who shall be ap- 
pointed by the President from public or private life and may include 
' specialists in medicine and other healing arts, human development, 
special education and employment problems, and members of foun- 
dations and other private organizations active in the mental retarda- 
tion field. Except as the President may from time to time otherwise 
direct; appointees under this paragraph shall have terms as follows: 
(A) Of the members first appointed hereunder* the terms of seven 
shall expire on the first anniversary of the date of this Order, the ^ 
terms of seven shall expire on the second am iversary, and the terms 
- of seven shall expire on the third anniversary..(B) The term of each 
succeeding appointment sfcall expire on the third anniversary of the 
expiration of the predecessor term, except ihat an appointment ma<^ 
to fill a vacancy occurring before tha expiration of. a term shall be 
made for the balance of the unexpired term. 
"Sec. 3. Functions of the Committee, (a) The Committee shall provide 
such advice and assistance in the area of mental retardation as the 
President may from time to time request, including assistance with 
respect to: 

M (l) evaluation of the adequacy of the national effort to combat 
mental retardation; 

u (2) coordination of activities of Federal agencies in the mental 
retardation field; 

u (3) provision of adequate liaison between such Federal activities 
and related activities of State and local governments, foundations, 
and other private organizations; and 

"(4) development of such information, designed for dissemination to 
the general public, as, will tend to reduce the incidence of mental 
retardation and ameliorate its effects. 
"(b) The Committee shall mobilize support for mental retardation 
activities by meeting -with, and providing information for, appropriate 
professional organizations and groups broadly representative of the 
general public. 

"(c) The Committee shall make such reports or recommendations to 
the President concerning mental retardation as he may require or the 
Committer may deem appropriate. Such reports shall be made at least 
once annually. 

"See 4. Cooperation with the Committee. All who may be in a 
position to do so are requested to furnish the Committee information 
pertinent to its work and otherwise to facilitate the work of the 
Committee. 

"Sec. 5. Administrative arrangements, (a) As may be necessary, each 
Federal agency which is represented on the Committee shall furnish 
assistance to the Committee in accordance with the provisions of 
Section 214 of the Act of May 3, 1945 (59 Stat. 134; 31 ILS.C. 691) 
[31 USCS §691], or as otherwise permitted by law. The Commi:;ee 
may have an Executive Director who shall be designated and compen- 
sated in consonance with law. The Department of Health, Education, 
and Welfare is hereby designated as the agency which principally shall 
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provide the Committee with necessary administrative services and 
facilities. 

"(b) Each member of the Committee, except any member who then 
receives other compensation from the United States, shall receive 
compensation for each day he or she is engaged upon the work of 4he 
Committee, a$ authorized by law (5 U.S.C 55a) [see 5 USCS §3109], 
and shall also be entitled to receive travel expenses, including per diem 
in lieu of subsistence, as .authorized by law (5 U.S.C. 73b-2) [see 5 
USCS, § 5703] for persons in the Government service employed inter- 
mittently. 

"Sec. % 6. Construction. Nothing in this Ordcr^ shall be construed as 
subjecting any Federal agency, or any function vested by law in,, or^ 
assigned pursuant to law to any Federal agency, to the authority of the 
Committee or as abrogating or restricting any such function in any 
manner." 

Executive Order No. 11776, of Mar. .28, 1$74, 39 Fed. Reg. 11865, 
provided: 

•'Continuing the President's Committee on Mental Retardation and 
Broadening Its Membership and Responsibilities 
"The President's Committee on Mental Retardation, established by 
Executive Order No. 11280 on May 11, 1966, has mobilized national 
planning and carried out basic programs in the field of mental retarda- 
tion. National goals have been established to reduce the occurrence of 
mental retardation by one-half before the end of the century and to 
return one-third of the people in mental institutions to usefunjyes-4n^ ~ 
their communities. The achievement ofJh^e^goals--wilI require the 
most effective possible u^ejoLpublicrarra"pnvate resources. 
''Oujvxountry^has^become increasingly aware in recent years of the 
need to assure those who are retarded their full status as citizens under 
the law, and of the continuing need to mobilize the support of the 
general public and of specialized professional and volunteer groups for 
mental retardation activities. We also know that we must constantly 
evaluate existing programs to determine their adequacy and must 
continually consider a broad range of proposals for new mental 
retardation activities. 

t4 NOW, THEREFORE, by virtue of the authority vested in me as 
President of the United States, it is hereby ordered as follows: 
"Section 1. Committee continued and responsibilities expanded. The 
President's Committee on Mental Retardation (hereinafter referred to 
as the Committee), with expanded membership and expanded responsi- 
^ bilities, is hereby continued in operation. 

"Sec. 2. Composition of Committee. The Committee shall be composed 
of the following members: 

41 (1) The Secretary of Health, Education, and Welfare, who shall be 

the Chairman of Ihe Committee. 

"(2) The Attorney General. 

"(3) The Secretary of Labor. 

t4 (4) The Secretary of Housing and Urban Development, 
41 (5) The Director of the Office of Economic Opportunity. 
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' "(6) The Director of ACTION. • \ 
"(7) Not more 4li^ft^wenjy-onSoUifr members who shall be ap- 
pointed to the Committed iyTh^^sidcnt. Thcse pvsorifc may be 
employed in cither th%<public or the private sectors and may include 
specialists in medicine and other healing arts, human development, 
special education, law, and employment problems, as well as mem- 
bers of foundations and other private, organizations active in the 
*' -mental retardation 'field. Except as the President may from time to 
time otherwise direct, appointees under this paragraph^ shall have 
thrcc-yea^tcrms, except that an appointment made to filha vacancy 
occurring before the ejpirqtion -of a term shall be made for the 
balance of the unexpired term. 
"Sec. 3. Functions of the Cdmmittee. (a) The Committee shall provide 
such advice *nd assistance in the area of mental retardation as the 
„ President or Secretary of the Department of Health, Education, and 
Welfare may request and particularly shall advise with respect to the 
following areas: — — — HZ"!^- 
"(1) evaluation of the adequacy of thejiational-effort to combat 

mental tetardation^Jj>*-^-~ ~ ^ 

_JX2)~identifi^ation of the potential of various Federal programs for 
- achieving Presidential goals in mental, retardation; * - . JL • 

"(3) provision of adequate liaison between Federal activities and 
related activities of State and local governments, foundations, and . 
other private organizations; and 

M (4) development and dissemination of such information as will tend 
to reduce the incidence of retardation and ameliorate its effects. 
"(b) The Committee shall make an annual report to the President 
concerning mental retardation. Such additional reports or recommenda- 
tions may be made as the President may require or as the Committee 
may deem appropriate. 

"£ec. 4. Cooperation by other agencies. To assist the Committee in 
providing advice to the President, Federal departments and agencies 
requested to do so by the Committee shall designate liaison officers 
with the Committer;. Such officers shall, on request by the Committee, 
and to the extent permitted by law, provide it with information on 
» department and agency programs which do contribute to or which 
could contribute to achievement of the President V goals in the field of 
mental retardation. 

"Sec. 5. Administrative arrangements, (a) The office of the Secretary of 
^ the Department of Health, Education, and Welfare shall, to the extent 
permitted by law, provide the Committee with necessary staff, adminis- 
trative services, and facilities. 

"(b) Each member of the Committee, except any member who then 
receives other compensation from the United States, may receive 
compensation for each day he or she is engaged upon the work of the 
Committee, as authorized by law (5 U.S.C. 3109) [5 USCS .§ 3109], and 
may also receive travel expenses, including per diem in lieu of subsist- 
ence, as authorized by law (5 U.S.C 5703) [5 USCS § 5703] for 
persons in the Government service employed intermittently. 
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"(c) The Secretary of Health, Education, and Welfare shall perform 
Mich other functions >vith respect to the Committee as may be required 
by the provisions of the Federal Advisory 'ConnniUee Act. (5 U.S.C 
App. I; 86 Stat. 770) [5 USCS Appx I], * , 

"Sec. o. Construction. Nothing in this order shall be construed as 

subjecting any Federal agency, or any function vested by law in,*or 

assigned pursuant to law to, any Federal agency,, to the authority of the 

Committee or as abrogating or restricting any sucfi function in any 

manner. « v , 

"Sec. 7. Executive Order No. 11280 of May 11, 1966, is hereby 

superseded." 

Availability-of appropriations. Act June 30, 1970, P. L. 91-296, Title 
— — — ' VTTT601, 84 Stat. 353, as amended by Act June 1_8, 1973, .P. L. 93-45, 
Title IV, § 401(a), 87 Stat. 95, provided: "Notwithstanding any other 
provision of law, unless enacted after the enactment of this Act 
[enacted June 30, 1970] expressly in limitation of the provisions of this 
section, funds appropriated for any .fiscal year ending prior to July 1, 
1974, to carry out any program for which appropriations are autho- 
rized by the Public Health Service Act (Rublic Law 410, Seventy-eighth 
Congress, as amended [for classification, see 42 USCS §201 note]) or 
the Mental Retardation Facilities and Community Mental Health 
Centers Construction Act of 1963 (Public Law 88-164, as amended [for 
4 classification, see above note this section]) shall remain available for 
obligation 'and expenditure until the end^of such fiscal year." 
President's Committee on Mental Retardation continued. Sec. 2(2) of 
Executive Order No. 11827^of Jan. 4, 1975, 40 Fed. Reg. 1217, 
provided that the President's Coriimittee on Mental Retardation, cre- 
ated by Executive Order No. 1 1776, set out as a note to this section, be 
continued "until January 5, 1977, unless terminated sooner". 
Advisory committees and agency reports. For provisions regarding 
advisory committees established by or pursuant to this Act, and reports 
required to be made under this Act, see other provisions notes to 42 
USCS §§ 217a and 229, respectively. 

Applicability and effective date of 1978 amer/dments. For the applicability and 
effective date of the amendments made by Act Nov. 6, 1978, see §515 of that 
Act, set out as a note to 42 USCS § 6000. 

Ex. Ork.No. 11280 superseded. Ex. Or. No.. 1 1280 of May 11, 1966, 31 Fed. 
Rce 7167, classified as a note to this section, was supersed by Ex. Or. No. 1 1776 
of Mar. 28, 1974, 39 Fed. Reg.,1^865. It related to the President's Committee on 
Mental Retardation. 

President's Committee on Mental Retardation continued. Sec. 1-101 of Ex. Or. 
No 12110 of Dec. 28, 1978, 44 Fed. Reg. 1069, effective Dec. 31, 1978, provided 
that the President's Committee on Mental Retardation "is continued until 
December 31, 1980.°. 

Functions of the President applicable to the Committee on Mental ReUrdation 
transferred to the head of the Committee. Ex. Or. No. 12110 of Dec. 28, 1978, 
44 Fed. Reg. 1069, effective 12/31/78/, provided in pertinent part: .1-102. 
Notwithstanding the provisions of any other Executive order, the functions of 
the President under the Federal Advisory Committee Act which are applicable 
to the committees listed in Section 1-101 of this Order, except that of reporting 
annually to Congress, shall be performed by the head of the department or 
agency designated after each committee, in accordance with guidelines and 
procedures established ^ the Administrator of General Services.". 
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§6032." Applications 

(a) Not later than six months after the date of the enactment of the Rehabihta ion 
Comprehensive Services, and Developmental Disabilities Amendments of 1978 
[enacted Nov. 6, 1978], the Secretary shall establish by regulation standards for 
university -.Hated facilities. These standards for facilities shall reflect the specif 
needs of persons with developmental disabilities who are of various ages, and shall 
include performance standards relating to each of the activities described in section 
102(10) [42 USCS § 6001(10)]. 

(b) No grant may be .made under section 121 [42 USCS § 6031] Unless an 
application therefor is submitted to, and approved by,- the Secretary Such an 
application shall be submitted in such form and manner, and contain such informa- 
tion, as the Secretary may require. Such an application shall be approve^ by the 
Secretary only if the application contains or is supported by reasonable assurances 

tha (D the making of the grant will (A) not result in any decrease in the use of State 
local and other non-Federal funds for services for pefsons with developmental 
disabilities and for training of persons to provide such services, which funds 
would (except for such grant) be made available- to the applicant, and 1{B) be used 
to supplement and, to the extent practicable, increase the level of such funds; and 
(2)(A) the % applicant's facility is in full compliance with the standards established 
under subsection (a), or t 
(B)(r) the applicant is making substantial progress toward bringing the lacimy 
into compliance with such standards, and (ii) the facility will, not later than 
three years after the-date of approval of the initial application or the date 
standards are promulgated under subsection (a), whichever is later, fully 
comply with such standards. , e 

(c) The Secretary shall establish such a process for the review of applications for 
grants under seciion 121 [42 USCS § 6031] as will ensure, to the maximum extent 
feasible, that each Federal agency that provides funds for the direct support of the 
applicant's facility reviews the application. - 

(d) (1) The amount of any grant under section 121(a) [42 USCS § 6031(a)] to a 
university affiliated facility shall not be less than $15u,000 for -ny fiscal year 

(2) The amount of any grant under section 121(c) [42 USCS § > 6031(c)] tea 
satellite center which has received a grant under section 121(b) [42 . USCS 
6 6031(b)] (as in effect before the date of the enactment of th. -R«habihta ton 
Comprehensive Services, and. Developmental Disabilities Amendments of 1978 
lenacted Nov. 6, 1968]) for the fiscal year ending September 30, 1978, shall not 
be less than $75,000 for any fiscal year, 
f As amended Nov. 6, 1978, P. L. 95-602, Title V, § 509, 92 Stat. 3009.) 

Amendments: 

1978 Act Nov 6, 1978, s ;bstituted this section as it appears above (exclusive of - 
subsequent amendment) for the section kit appears in the bound volume. 

Other provisions: 

Applicability and effective date of 1978 amendments. For the applicability and 
effective date of the amendments made by Act Nov. 6, 1978, see § 515 of that 
Act, set out as a note to 42 USCS § 6000. 
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§ 6033. Authorization of appropriations 

'(a) For the purposes of making grants under section 121 [42 USCS § 6031], there 
are authorized to be appropriated $12,000,000 for' the fiscal year ending September 
30, 1979, $14,000,000, for the fiscal year ending', September 30, 1980, and $16,000,- 
000 for -the fiscal year ending September 30, 1981. ♦ . - 

(b) Of the sums appropriated under subsection (a), not less than— 

(1) $9,000,000 for the fiscal year ending September 30, 1979, 

(2) 510,000,000 for the fiscal year ending'September 3'0, 1980, and 

(3) $11,000,000 for the-fiscal-year ending September 30, 1981, 

shall be made available for grafits under subsections .(a) and (c) of section 121 [42 
USCS § 6031(a), (c)] to qualified applicants which received grants under section 121 
[42 USCS § 6031] during the fiscal year ending September 30, 1978. The remainder 
of the sums appropriated for $uch fiscal years shall be made available as the 
Secretary determines, except that "not less than 40 percent of such remainder shall 
be made available for grants under subsections (b) and (c) of section 121 [42 USCS 
§ 6031(b), (c)]. 

(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 509, 92 Stat. 3010.) 

HISTORY: ANCILLARY LAWS ANE) DIRECTIVES 
Amendments: 

1978. Act t^Jov. 6, 1978, substituted this section as it appears above (exclusive of 
subsequent amendment) for the section as it appears in the bound volume. 

Other provisions: 

Applicability and effective dtte of 1978 amendments. For the applicability and 
effective date of the amendments made by Act Nov. 6, 1978, see § 515 of thaT 
Act, set out as 'a note to 42 USCS § 6000. ' 

§§6041-6043. [Omitted] 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 

These sections (§ 6041— Act Oct. v 31, 1963* P. L 88-164, Title I, Part B, 
§ 125[124], 77 Stat. 285; Oct. 30. 1970, P. L. 91-517, Title II, §§ 201(c), 202, 
205, 84 Stat. 1326; Oct. 4. 1975, P. L. 94-103, Title I. Part B, § 105. 89 Stat. 
488; §6042— Act Oct. 31, 1963, P. L. 88-164, Title I, Part B, § 126[125], 77 
Stat. 285; Dec. 4f 1967, P. L. 90-170, § 2(c), 81 Stat. 527; Oct. 30, 1970, P. L. 
91-517, Title II, §§ 201(c). 202, 84 Stat. 1326; Oct. 4, 1975, P. L. 94-103, Title I, 
Part B, § 105, 89 Stat. 488; §6043* -Act Oct. 31, 1963. P. L. 88-164, Title I, 
Part B. § 127, as added Oct. 30, 1970, P. L. 91-517, Title II, § 206; 84 Stat. 
1326; Oct. 4, 1975, P. I.. 94-103, Title I, Part B, § 105, 89 Stat. 488) were 
omitted by Act Nov. 6, ^978, P. L. 95-602, Title V, § 509, 92 Stat 3008. They 
related to the authorization of, applications for. and appropriations for grants for 
construction projects. 

Fot'the cfTective'date and applicability of this omission, see § 515 of Act Nov. 6, 
1978, set out as a note to 42 USCS § 6000. 
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GRANTS FOR PLANNING AND PROVISION OF SERVICES FOR PERSONS 
WITH DEVELOPMENTAL DISABILITIES 

§ 6061. Authorizatio of appropriations for allotments / • 

For allotments under section 132 [42 USCS §6062], there are authorized to be 

appropriated $40,000,000 for the fiscal year 1976, S50,00p,000 for fiscal year 1977, 

and $60,000,000 for fiscal year 1978, $55,000,000 for the fiscal year ending 

September $0, 1979, $65,000,000 for the fiscal year ending Septembcr^O, 1980, and 

$75,000,000 for the fiscal year ending September 30, 1981'. 

(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 510(a), 92 Stat. 3010.) 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 
Amendments: 

1978. Act Nov. 6, 1978, substituted this section as it appears above (exclusive of 
subsequent amendment) for the section as it appears in the bound volume. 

Other provisions: 

Applicability and effective date of 1978 amendments. For the applicability and 
effective date of the amendments made by Act Nov. 6, 1978, see § 515 of that 
Act, set out as a note to 42 USCS §'6000. 

§ 6062. Allotments to States 

(a) Determination of amount. (1) In each fiscal year, -the Secretary shall, in 
accordance with regulations arid this paragraph, allot the sums appropriated for 
such year under section 131 [42 USCS §6061] among the States on the basis 
of— 

(A) the population, * 

(B) the extent of need for services for persons with developmental disabilities, 
and 

(C) the financial need, 

of thp respective States. Sums allotted to the States under this section .shall be 
used in accordance with approved State plans under section 133 [42 USCS 
§ 6063] for the provision' under such plans of services for persons with develop- 
mental disabilities. 
. (2) For any fiscal year, the allotment under paragraph (1) — 

(A) to each of American Samoa, Guam, the Virgin Islands, the Northern 
.Mariana Islands, or the Trust Territory of the* Pacific Island may not be less \ 
than $100,000 and 

(B) to any other State may not be less than the greater of $250,000, or the 
amount of the allotment (determined without regard to subsection (d)) 
received by the State for the fiscal year ending September 30, 1978. 

(3) In determining, for purposes of paragraph (1)(B), the extent of need in any 
State for services for persons with developmental disabilities, the Secretary shall 
take into account the scope and extent of the services described, pursuant to 
section 133(b)(2)(B) [42 USCS § 6033(b)(2)(B)], in the State plan of the State. 

,(b) Apportionment of allotment among State agencies. Whenever the State 
plan approved in accordance with section 133 [42 USCS § 6063] provides . 
for participation of more than pne State agency in administering or 
supervising the administration of designated portions bf the State plan, the 
State may apportion its allotment among such agencies in a manner which, 

* to the satisfaction of'the Secretary, is reasonably related to the responsibili- 
ties assigned to such agencies in carrying out the purpose* of the- Mate 

■ 'plan. Funds so apportioned to State agencies may be combined with other 
State or Federal funds authorized 4 to be spent for other purposes, provided 
the purposes of the State plan will receive proportionate benefit from the 
combination. 
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(c) Combined allotments to States involved in joint effort. Whenever the 
State plan approved in accordance with section* 133 [42 USCS § 6063] 
provides for cooperative' or joint effort between Stafes or between or among 
agencies, public* or private, in* more than one State, portions of funds 
'allotted to one or more such cooperating States may be combined in* 
accordance with the agreements between the agencies involved. 

(d) Reallotment of funds not required by a State.*' The amount of -an' 
allotment to a State for a fiscal year which the Secretary determines will 
not be required by the State during the period for which it is available for 
the purpose for which allotted shall be available for reallotment by the 
Secretary from time to time, on such date or dates as he may fix (b t ut not 
earlier than thirty days after he has published nptice of his intention to 
make such reallotment in the Federal Register), to ot^T States with' 
respect to which such a determination has not been made, in proportion to 
the original allotments of such States for 'such fiscal year, but with such 
proportionate amount for any of such other. States. being reduced tp the 
extent it exceeds the sum the Secretary estimates such" State .needs and -will, 
be able to use during such period; and the total of such reductions shall be 
similarly reallotted among the States whose proportionate amounts were 
not so reduced. Any amount so reallotted to a State for a fiscal yjsar shall 
be deemed to be a part of its allotment under subsection (a) for. such fiscal 
year. 

*e) [Repealed] 

(Oct. 31, 1963, P. L. 88-164, Title i, Part C, § 132, 77 Stat. 286; Au&4^ 
1965, P. L. 89-105, § 2(a)(4), 79 Stat. 427; De*4, 1967, P. L. -90-170, 
§ 3(c), 81 Stat. 528; Oct. 30, 1970, P. L. 91-517, Title I, § 101(b), 84 Stat. 
1317; Oct. 4, 1975, P. L. 94-103, Title 1,' Part C, § 110(bMd), (e)(1), Title 
III, § 302(b)(1), .89 Stat. 489, 506; Apr. 22* 1976, P u L. $4-278, Title XI, 
§ 1107(a), 90 Stat. 416.) . ' \ . .* . ? 

(As amended Nov. 6, 1978, P. L.. 95-602, Title V, § 510(b), 92 Stat. 3010.) 

HISTORY: ANCILLARY LA\VS>ND DIRECTIVES* \ 

Amendments . ' * ^ ' * 

1978. Act Nov. 6, 1978, substituted subsec. (a) of this section aslt appears above 
(exclusive of subsequent amendment) for that the subsection as it appears in the , 
bound volume. 

Other provisions: • 

Applicability and effective date of 1978 amendments. For the applicability and 
effective date of the amendments made by Act"Nov.-6, 1978, see § 515 of tha^ 
Act, set out as a note to 42 USCS § 6000. „ * 
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§ 6053. State plans 

(a) Submission and approval. Any State desiring to take advantage of this 
part [42 USCS ■§§ 6061 et seq.] must have a State plan submitted to and 
approved by the Secretary under this section. 

(b) Conditions for approval. In order to be approved by the Secretary under this 
section, a State plan for the provision of services for . ersons with developmental 

. disabilities must meet the following requirements: 

State Planning Council and Administration of Plan 
- (1)(A) The plan must provide for the establishment of a State Planning Council, 
* /in -accordance with section 137 [42 USCS §6067], for the assignment to the 
Council of personnel in such numbers and with such qualifications as the 
Secretary determines to be adequate to enable the Council to carry out- its 
. .duties under that section, and for the identification of the personnel so 
assigned. 

(B) The plan must designate the State agency or agencies which shalU 
administer or supervise the administration of the State plan and, if. there is 
more than one such agency, the portion of such plan which each "ill 

« administer (or the portion the administration of which each will supervise). 

(C) The plan must provide <that each State agency designated under subpara- 
graph (B) will make such reports, in such form and containing such informa- 
tion, as the Secretary may from time to time reasonably require, and will keep 
such records and afford such access thereto as the Secretary finds necessary to 
verify such reports. . ^ 

(D) The plan niust provide for such fiscal control and fund accounting 
procedures as may be necessary to assure the proper disbursement of and 
accounting for fiinds paid to the State under this part [42 USCS §§ 6061 et 
seq.]. 

' • Description of Objectives and Services 

(2) The plan must — 

,(A) set out the specific objectives to be achieved under the' plan and a listing 
of the programs anc^ resources to be used to meet such objectives; 

XB) describe (and provide for the review annually and revision of the descrip- 
tion not less often than once every three years) (i) the extent and scope of 
services being provided, or to be provided, to -persons with developmental 
disabilities under such other State plans for Federally assisted State programs 

'as the State conducts, relating to education for the handicapped, vocational 
rehabilitation, public assistance, medical assistance, social services, maternal 
an<J child health, crippled children's services, and comprehensive health and 
^ mental health, and under such other plans as the Secretary may specify, and - 
(ii) how funds allotted to the State in accordance with section 132 [42 USCS 
§ 6062] will be used to complement and aufcmenj rafher than duplicate or 
replace services., for persons with developmental disabilities which are eligible 
for ^Federal assistance under such other State programs; 
(C) for each fiscal year, assess and describe the extent and scope of the 
priority ♦services (as defined in section 102(8)(B) [42 USCS § 6001(8)(B)]) 

• Wing or to be provided under the plan in the fiscal year; and 

* (D) establish a method for the periodic evaluation of the plan's effectiveness in 
meeting th*e objectives described in subparagraph (A). . 

* t # Use- of Funds 

(3) The "plan must contain or be supported by assurances satisfac{pry' to the 
Secretary that — ' 

(A) the funds paid to the State under section 132 [42 USCS § 6062]' will be 
used to make a significant contribution toward strengthening services for 
persons with developmental disabilities through agencies in the various politi- 
cal\ubdivisions of the State; 

(fc) pact^ of such funds will be made available by the State to public or 
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(C) such funds paid to the State under section 132 [42 'USCS § 6062] will be 
^ used to supplement and 'to increase the levd of funds (hat would otherwise be 

made available for the purposes for which Federal funds are provided and not* 
to supplant such* non-Federal funds; and 

(D) there will bejeasonablc State financial participation in the cost of carrying 
out the State plan." 

Provision of Priority Services 

(4)(A) The plan must — 

(i) provide for the examination not less often than once every three years of 
the provision, and the need for the provision, in the State of the four 
different areas of priority services (as 'defined in section 102(8)(B) [42 USCS 
§600I(8)(B)]); and 

(ii) provide for the development, not later than the second year in which 
funds are provided under the plan after the date of the enactment of the 
Rehabilitation, Comprehensive Services, and Developmental, Disabilities 
Amendments of 1978 [enacted Nov. 6, 1978], and the timely review and * 
revision of a comprehensive statewide plan to plan, .financially support, 
coordinate, and otherwise better address, on a statewide and comprehensive 

basis unmet needs in the State for the provision of at least one of the areas 
of priority services, such area or areas to be specified in the plan, and (at 
the option of the State) for the provision of an additional area of services 
for the dcvelopmentally disabled, such area also to be specified in the plan. 

(B) (i) Except as provided in clause (iii), the plan must provide that not less 
than $100,000 or 65 percent of the amount available to the State under 
section 132 [42 USCS §6062], whichever is greater, will be expended, as 
provided in clause (ii), for service activities in the areas of services specified 
in the plan under subparagraph (A)(ii). 

(ii) For any year in which the sums appropriated undef section 131 [42 
USCS § 6061] do not exceed— 

(I) $60,000,000, not less than $100,000 or 65 percent of the amount 
available to the State under section 132 [42 USCS § 6062], whichever is 
greater, must be expended for service activities in no more than two of 
the areas of services specified in the plan under subparagraph (A)(ii), 
and 

(II) $90,000,000, not less than $100,000 or 65 percent of the amount 
available to the State under section 132 [42 USCS §6062], whichever is 
greater, must be expended for service activities in no more than three of 
the areas of services specified in the plan under subparagraph (A)(ip. 

(iii) A State, in order to comply with clause (i) for a fiscal year beginning 
before January 1, 1980, is not required to reduce the a >ount which is 
available to it under action 132 [42 USCS § 6062] and w! -:h is expended 
for planning activities below the amount so expended for pi iming activities 
in the preceding fiscal year, if substantially the remainder of the amount 
available to the State, which is expended for other than administration, is 
expended for service activities in the areas of services specified in the plan 
under subparagraph (A)(ii). For purposes of this clause, expenditures for 
planning activities do not include any expenditures for service activities (as 
defined in clause (iv)). r> 

(iv) For purposes of this subparagraph, the term "service activities" 
includes, with respect to an area of services, provision of services in the 
area, model service programs in the area, activities to increase the capacity 
of institutions and agencies to provide services in the area, coordinating the 
provision of services in the area with the provision of other services, 
outreach to individuals for the provision of services in the area, the training 
of personnel to provide services in the area, and similar activities designed 
to expand the use and avail ibility of services in the area. 

(C) Notwithstanding subparagraph (B), upon the application of a State, the 
Secretary, pursuant to regulations which the Secretary shall prescribe, may 
permit the portion of the funds which must otherwise be expended under the 
State plan for service activities in a limited number of areas of services to be 
expended for service activities in additional areas of services if he determines 
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that the expenditures of the State on service activities in the initially specified 
areas of services has reasonably met the need for those services in the State in 
comparison to the extent to which the need for such additional area or areas 
of services has been met in such State. Such additional areas shall, to the 
maximum extent feasible, be areas within the areas of priority services (as 
•defined in section' 102(8)(B) (42 USCS § 6O01(8)(B)]). 

(D) The plan must provide that special financial and technical assistance shall 
' be^iven to agencies or entities providing services for persons with develop- 
mental disabilities who are residents of geographical areas designated as urban 
or rural poverty areas. 
Standards for Provision of Services and Protection of Rights of Recipients of 

Services 

(5)(A)(i) The plan must provide that services furnished, and the facilities in 
which they are furnished, under the plan for persons with developmental 
disabilities will be in accordance with standards prescribed by the Secretary 
in regulations. 

(ii) The plan must provide satisfactory assurances that buildings used in in 
connection with the delivery of services assisted under the plan will meet 
standards adopted pursuant to the Act of August 12, 1968 (42 U.S.C. 
4151-4157 [42 USCS §§4151 et seq.]) (known as the Architectural Barriers 
Act of 1968). 

(B) The plan must provide that services are provided in an individualized 
manner consistent with the requirements of section 112 (42 USCS §6011] 
(relating to habilitation plans). 

(C) The plan must contain or be supported by assurances satisfactory to the 
^ Secretary that the human rights of all persons with developmental disabilities 

(especially those persons without familial protection) who are receiving treat- 
ment, services, or habilitation under programs assisted under this title will be 
protected consistent with section 111 [42 USCS § 6010] (relating to rights of 
the devclopmentally disabled). 

(D) The plan must pr$ide assurances that the State has undertaken affirma- 
tive steps to assure the participation in programs under this title of individuals 
generally representative of the population of the State, with particular atten- 
tion to the participation of members of minority groups. 

Professional Assessment and Evaluation Systems 

(6) The plan must provide for— a 

(A) an assessment of the adequacy of the skill level of professionals and 
paraprofcssionals serving persons with developmental disabilities in the State 
and the adequacy of the State programs and plans supporting training of such 
professionals and paraprofessionals in maintaining the high quality of services 
provided to persons with developmental disabilities in the State; and 

(B) the planning and implcmentatiorf of an evaluation system (in accordance 
with section 110(a) (42 USCS § 6009(a)]). 

Utilization of VISTA Personnel; EfTect of Deinstitutionalization 

(7) (A) The plan must provide for the maximum utilization of all available 
community resources including volunteers serving under the Domestic Volun- 
teer Service Act of 1973 (Public Law 93-113) [42 USCS §§ 4951 et seq.] and 
other appropriate voluntary organizations, except that such volunteer services 
shall supplement, and shall not be in lieu of, services of paid employees. 

(B) The plan must provide for fair and equitable arrangements (as determined 
by the Secretary after consultation with the Secretary of Labor) to protect the 
interest of employees affected by actions under the plan to P^^^™^ 
community living arrangement services (as defined in section 102(8)(h) 142 
USCS §6001(8)(E)]), including arrangements designed to preserve employee 
rights and benefits and to provide training and retraining of such employees 
where necessary and arrangments under which maximum efforts will be made 
to guarantee the employment of such employees. 

Additional Information and Assurances Required by Secretary 

(8) The plan also must contain such additional information and assurances as the 
Secretary may find nccc&ry to carry out the provisions and purposes of this 
part [42 USCS §§ 6061 et seq.]. ^ B _ 3U ^2 9 
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(c) Approval of conforming plan — Notice and hearing prior to final . 
disapproval. The Secretary shall approve any State plan and any modifica- 
tion thereof which complies with the provisions of subsection (b). The 
Secretary shall not finally disapprove a State plan except after reasonable 
notice and opportunity for a hearing to the State. 

(d) Availability of allotments for State plans— Payment on condition. (1) At the 
request of any State, a portion of any allotment or allotments oTsuch State under 
this part [42 USCS §§ 6061 et scq.] for any fiscal year shall be available to pay 
one-half (or such smaller share as the State may request) of the expenditures 
found necessary by the Secretary for the proper and efficient administration of 
the State plan approved under this section; except that not more than 5 per 
centum of the total of the allotments of such State for any fiscal year, or $50,000, 
whichever is less, shall be available for the total expenditures for such purpose by 
all of the State agencies designated under subsection (b)(1)(B) for the administra* 
tion or supervision of the administration of the State plan. Payments under this 
paragraph may be made in advance or by way of reimbursement, and in such 
installments, as the Secretary may determine. 

(2) Any amount paid under paragraph (1) to any State for any fiscal year shall 
be paid on condition that there shall be expended from the State sources for such 
year for administration of the State plan approved under this section not less 
than the total amount expended for such purposes from such sources during the 
previous fiscal year. 
(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 511, 92 Stat. 3011.) 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 

References in text: v - 
"This title", referred to in this section, is Title I of Act Oct. 31, 1963, P. L. 88- 
164, and appears generally as 42 USCS §§6000 et seq.; for full classification, 
consult USCS Tables volumes. 

Amendments: 

1978. Act Nov. 6, 1978, substituted subsecs. (b) and (d) of this section as they 
appear above (exclusive of subsequent amendment) for those subsections as they 
appear in the bound volume. 

Other provisions: 

Applicability and effective date of 1978 amendments. For the applicability and 
effective date of the amendments made by Act Nov. 6, 1978, see § 515 of that 
Act, set out as a note to 42 USCS § 6000. $ 

§ 6064. Payments to the States for planning, administration, and services 
From each State's allotments for a fiscal year under section 132 [42 USCS §6062], 
the State shall be paid the Federal share of the expenditures, other than expendi* 
tures for construction, incurred during such year under its State plan approved 
under this part [42 USCS §§ 6061 et seq.]. Such payments shall be made from time 
to time in advance on the basis of estimates by the Secretary of the sums the State 
will expend und6r the State plan, except that such adjustments as may be necessary 
shall be made on account of previously made underpayments or overpayments 
under this section. 

(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 514(b), 92 Sta*. 3017.) 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 
Amendments: 

1978. Act Nov. 6, 1978, substituted this section as it appears above (exclusive of 
subsequent amendment) for the section as it appears in the bound volume. 

Other provisions: 

Applicability and effective date of 1978 amendments. For the applicability and 
effective date of the amendments made by Act Nov. 6, 1978, sec § 515 of that 
Act, set out as a note to 42 USCS § 6000. 
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§ 6065. Withholding of payments for planning, administration, and services 
Whenever the Secretary, after reasonable notice and opportunity for hearing to the 
State Planning Council and the appropriate State agencies or agency, designated 
pursuant to section 133(b)(1) of this title [42 USCS § 6063(b)(1)] finds that— 

(1) there is a failure to comply substantially with any of the provisions required 
by section 133 of this title [42 USCS § 6063] to be included in the State plan; or 

(2) there is a failure to comply substantially with any regulations of the Secreta-7 
which are applicable to this subchapter. 

the Secretary shall notify such State Council and agency or agencies that further 
payments will not be made to the State under section 132 of this title [42 USCS 
§6062] (or, in his discretion, that further payments will not be. made to the State 
under section 132 of this title [42 USCS § 6062] for activities.iir which there is such 
failure), until he is satisfied that there will no longer be such failure. Until he is so 
satisfied, the Secretary shall make no further payment to the State under section 132 
of this title [42 USCS §6062], or shall limit further payment under section 132 of 
this title [42 USCS § 6062] to such State to activities in which there is no such 
failure. 

(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 514(c), 92 Stat. 3017.) 



HISTORY: ANCILLARY LAWS AND DIRECTIVES 
Amendments^.^^ 

1978. Aet^ov7^97%, substituted this section as it appears above (exclusive of 
subsequent amendment) for tho section as it appears in the bound volume. 

/v)ther provisions: 

' Applicability and effective date of 1978 amendments. For the applicability and 
^^effective date of the amendments made by Act Nov. 6, 1978, see § 515 of that 
Act, set out as a note to 42 USCS § 6000. 

INTERPRETIVE NOTES AND DECISIONS 



Under 42 USCS § 6065, only enforcement au- 
thority conferred on federal government is power 
to withhold funds, and § 6065 does not -onfer 



upon Attorney General authority to sue for in- 
junctive relief. United States v Mattson (1979, 
CA9 Mont) 600 F2d 1295. 



§ 6066. Nonduplication 

In determining the amount of any State's Federal share of the expenditures 
incurred by it under a State plan approved under section 133 [42 USCS 
§ 6063], there shall be disregarded (1) any portion of such expenditures 
which are financed by Federal funds provided under any provision of law 
other than section 132 [42 USCS § 6062], and (2) the amount of any non- 
Federal funds required to be expended as a condition of receipt of such 
Federal funds. 

(Oct. 31, 1963, P. L. 88-164, Title I, Pait C, § 1 J6[140], as added Oct. 30, 
1970, P. L. 91-517, Title I, § 101(b), 84 Stat. 1324; Oct. 4, 1975, P. L. 94- 
103, Title I, Part C, § 115, Title III, § 302(a), (b)(4), 89 Stat. 493, 506.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Amendments: 

1975. Act Oct. 4, 1975, substituted this section for former section 
which read: 

"(a) In determining the amount of any payment for the construction of 
any facility under a State plan approved under this part, there shall be 
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disregarded (1) any portion of the costs of such instruction which are 
financed by Federal funds provided under . ■> ovision of law other 
than this part, and (2) the amount of any i*v :. deral funds required 
to be expended as a condition of receipt of such jderal funds. 
M (b) In determining the amount of any State's Federal share of 
expenditures for planning, administration, and services incurred by it 
under a State plan approved urjder this part, there shall be disregarded 
(1) any portion of such expenditures which are financed by Federal 
funds provided under any provision of l^w other than this part, and (2) 
the amount of an) non-Federal funds required to be expended as a 
condition of receipt of such Federal funds." 

Effective dates: 

Section 103 of Act Oct. 30, 1970, provided that this section, as 
amended* "shall apply with respect to fiscal years beginning after June 
30, 1970", and further provided that funds appropriated before June 
30, 1970, under 42 USCS former §§ 2671-2677, "shall remain available 
for obligation during the fiscal year ending June 30, 1971". 
Act Oct. 4, 1975, P. L. 94-103, Title III, § 303, 89 Stat. 507, pa>vfded: 
"The amendments made by this Act [42 USCS §§6001 et. seq.] shall 
take effect with respect to appropriations under the Act [42 USCS 
§§ 6001 et seq.] for fiscal years beginning after June 30, 1975." 

Redesignation: 

Act Oct. 4, 1975, § 302(a), redesignated this section, former § 140 of 
Act Oct. 31, 1963, to be § 136 of Act Oct. 31, 1963. 

Explanatory notes: 

This section was formerly classified to 42 USCS § 2677c. 



§ 6067. State planning councils 

(a)(1) Each State which receives assistance under this part [42 USCS §§6061 et 
* seq.] shall establish a State Planning Council which will serve as an advocate for 
persons with developmental disabilities (as defined in section 102 (7^ [42 USCS 
'§ 6001(7)]). The members of the State Planning Council of a State shall be 
appointed by the Governor of the State from among the residents of that State. 
The Governor of each State shall make appropriate provisions for the rotation of 
membership on the Council of his respective State. Each State Planning Council 
shall at all times include in its membership representatives of the principal State 
agencies, higher education training facilities, local agencies, and nongovernmental 
agencies and* groups concerned with services to persons with developmental 
disabilities in that State. 

(2) At least one-half of the membership of each such Council shall consist of 
persons who — 

(A) are persons with developmental disabilities or parents or guardians of such 
persons, or 

(B) are immediate relatives or guardians of persons with mentally impairing 
* developmental disabilities, 

who are not employees of a State agency which receives funds or provides 
services under this part [42 USCS §§6061 et seq.], who are not managing 
employees (as defined in section 1 126(b) of the Social Security Act [42 USCS 
§ 1320a-5(b)]) of any other entity which receives funds or provides services under 
this part [42 USCS §§ 6061 et seq.], and who are not persons with an ownership 
or control interest (within the meaning of section 1124(a)(3) of the Social 
Security Act [42 USCS § 1320a«3(a)(3)]) with respect to such an entity. 

(3) Of the members of the Council described in paragraph (2) — 4 

(A) at least one-third shall be persons with developmental disabilities, and 

(B) (i) at least one-third shall be individuals described in subparagraph (B) of 
paragraph (2), and (ii) at least one of such individuals shall be an immediate 
relative or guardian of an institutionalized person with a developmental 
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(b) Each State Planning Council shall — 

(1) develop jointly wM the State agency or agencies designated under section 
133(b)(1)(B) [42 USC§ §6063(b)(lXB)] the State plan required by this part [42 . 
USCS §§6061 et scq;], including the specification of areas of services under 
section 133(b)(4)(AXii) [42 USCS § 6063(b)(4)(AXii)]; 

(2) monitor, review, and evaluate, not less often than annually, the- implementa- 
tion of such State plan; 

(3) to the maximum extent feasible, review and comment on all State plans in the 
State which relate to programs affecting persons with developmental disabilities; 
and 

(4) submit to the Secretary, through the Governor, such periodic reports on its 
activities as the Secretary may reasonably requesr, and keep such records and 
afford such access thereto as the Secretary finds necessary to verify such reports, 
(c) [Repealed} 

(As amended Nov. 6, 1978, P. L. 95-602, Title V, § 512, 92 Stat. 3015.) 

HISTORY; ANCILLARY LAWS AND QIRECTIVES 
Amendments: 

1978. Act Nov. 6, 1978, substituted this section as it appears above (exclusive of 
subsequent amendment) for the section as it appears in the bound volume. 

Other prowsions: 

Applicability and effective date of 1978 amendments. For the applicability and 
effective date of the amendments made by Act fJov. 6, 1978, see § 515 of that 
Act, set out as a note to 42 USCS § 6000. 



§ 6068. Judicial review ^ 

If any State is dissatisfied with the Secretary's actidij under section 133(c) 
[42 USCS § 6063(c)] or section 135 [42 USCS §6065], such State may 
appeal to the United States court of appeals for the circuit in which such 
State is located, by filing a petition with such court within sixty days after 
such action. A copy of the petition shall be forthwith transmitted by the 
clerk of the court to the Secretary, or any officer designated by him for 
that, purpose. The Secretary thereupon shall file in the court the record of 
the proceedings on which he based his action, as provided in section 2112 
of title 28, United States Code [28 USCS § 21 12]. Upon the filing of <toch 
petition, the court shall have jurisdiction to affirm the action of the 
Jjecretary or to set it aside, in whole or in part, temporarily or perma- 
nently, but until the filing of the record, the Secretary may modify or set 
aside his order. The findings of the Secretary as to the facts, if supported 
by substantial evidence, shall be conclusive, but the court, for good cause 
shown, may remind the case to the Secretary^ take further evidence, and 
the Secretary may thereupon make new or modified findings of the fact 
and may modify his previous action,, and shall file in the court the record 
of the further proceedings. Such new or modified findings of fact shall 
likewise be conclusive if supported by substantial evidence. The judgment 
of the court affirming or setting aside, in whole or in part, any action of 
the Secretary shall be final, subject to review by the Supreme Court of the 
Uni od States upon certiorari or certification as provided in section 1254 of 
title 28, United States Code [28* USCS § 1254]. The commencement of 
proceedings under this section shall not, unless so specifically ordered by 
the court, operate as a stay of the Secretary's action. 
(Oct. 31, 1963, P. L. 88-164, Title I, Part C, § 138[142], as added Oct. 4, 
1975, P. L. 94-103, Title I, Part C, § 117, Title III, § 302(a), (b)(5), 89 
Stat. 494, 506.) 
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HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Amendments: 

1975. Act Oct. 4, 1975, § 302(b)(5), substituted "133" for "134", and 
\M35", for l M36" in this section as added and redesignated by Act Oct. 
4, 1975. 

Effective dates: 

Act Oct. 4, 1975, P. L. 94-103, Title III, § 303, 89 Stat. 507, provided: 
"The amendments made by this Act [42 USCS §§6001 et seq.] shall 
take effect with respect to appropriations under the Act [42 USCS 
§§ 6001 ct seq.] for fiscal years beginning after June 30, 1975." 

Rcdesignation; 

Act Oct. 4, 1975 (§ 302(a)), redesignated this section, former § 142 of 
Act Oct. 31, 1963, as added by Act Oct. 4, 1975, § 117, to be § 138 of 
* Act Oct. 31, 1963. 

§ 6081. Grant authority 

(a) The Secretary, may make project grants to public or nonprofit private entities 
for— 

(1) demonstrations (and rescarcn and evaluation in connection therewith) for 
establishing programs which hold promise of expanding or otherwise improving 
services (particularly priority services) to persons with developmental disabilities 
(especially those who are disadvantaged cr multihandicapped); and 

(2) demonstrations (and research, training, and evaluation in connection there- 
with) for establishing programs which hold promise of expanding or otherwise 
improving protection and advocacy services related to the state protection and 
advocacy system (described in section 113 [42 USCS § 6012]). 

(b) Grants provided under, subsection (a) shall include grants for— 

(1) public awareness and public education programs to assist in the elimination 
of social, attitudinal, and environmental barriers confronted by persons with 
developmental disabilities; 

(2) coordinating and using all available community resources in meeting the 
needs of persons with developmental disabilities (especially those from disadvan- 
taged backgrounds); 

(3) demonstrations of the provision of services to persons with developmental 
disabilities who are also disadvantaged because of their efconomic status; 

(4) technical assistance relating to services and facilities for persons with 
developmental disabilities, including assistance in State and local planning or 
administration respecting such services and facilities; 

(5) training of specialized personnel needed for the provision of services for 
persons with developmental disabilities or for research directly related to such 
training; 

(6) developing or demonstrating new or improved techniques for the provision of 
services to persons with developmental disabilities (including model integrated 
service projects); 

(7) gathering and disseminating information relating to developmental disabilities; 

(8) improving the quality of services provided in and the administration of 
programs for such persons; and 

(9) developing or demonstrating innovative methods to attract and retain profes- 
sionals to serve in rural areas in the habilitation of persons with developmental 
disabilities. 

(c) The Secretary shall establish procedures to insure participation of persons with 
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developmental disabilities and their parents or guardians ,r , delemumng pnont.es to 
t uSby the Secretary in ^^"^Jit^tta therefor has 
(d) No grant may be made »^™*^%tSi a PP Eton shall be in such 
been submitted to, and approved by, the Secretary » u « «PP Secretary 
form, submitted in such a ^ C ^ 
shall by regulation prescribe. ^.^^^Ul be conducted has a State plan 
unless the State .n wh,c ^g^J^T^^ Secretary shall provide to 
approved under part C m uaua ss^™ ^ ' aoolicant's project will be 
the State Planning Council for the State m which an appl.can p j 
conducted an opportunity to review the application tor sucn projec 



uXgrants -der 

of reimbursement, and at such .intervals and on such comliuons dctermincd 
finds necessary. The amount of any grant un d sub se ^ UJ««^ (a) for 
by the Secretary. In determining he amount of any grant u 
the costs of any project, there shall * e £ u £^^ wh ch "he applicant has 
the sum of (1) the amount °J ^ ° th "/ C ^ t 8 0 sue project, and (2) the 

^•o^^x^^^ - r ition of such 

J?£ ttS of making pay^under ^^,-5®^ 
are authorized to be appropnated $ 18 -? M '^,i° r 8 ^o^oqo f or the fiscal year 

980 and S26.00O.00O for the fiscal year ending Sep ember ^198 - 

g r:ri«» '.he 

3*^."; rdfseSl^rt^hdhaUon Ac, of ,9,3 (29 USCS 
J- .0 g™, ond s s S ,O v n 0^ ^ ^ ^ ^ 
(As amended Nov. o, iv/o, r. i-.. ^ . . 
3006, 3016; July 10, 1979, P. L. 96-32, § 3(a), 93 Stat 82.) 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 

subscc. (0 of this section. 

Act, set out as a note to 42 USCS § 6000. 
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Note new proposed regulations in section following this. 
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SUBCHAPTER 1— THE ADMINISTRATION FOR HANDICAPPED 
INDIVIDUALS, DEVELOPMENTAL DISABILITIES PROGRAM 



PART 1385 — GENERAL 

Sec. 

1385.1 Purpose of Act. 

13H5 2 Terms. 

1385 3 Grams administrative requirements 

1385.4 .Judicial reUew % 

1385 A Statt control of operations. 

133! ti Kmploymi'iil of handirnpped mdi 

Md'ials — 

!3H5i Hnmir) 

1 H viood i ;ug.o for olher mm* ;>f (arilily 
l'.wr>o Cooperative or .••ffoi't bolueen 

SCttes and atfrlleii". 
U85 10 Awards. 

1345 It AsMiriMHl*. IfVAUllllM e\ iha'ioii 

S>st( Ml 

Ai'iiioKiiv Pub. U»lt.:>n. I l iA>. I- 04 l0 '* 
Soui*'.> 42 KR r »'7'». "V i'N". unless 
nl 1mm \s *se i:ot« d 

•? I3K5.I FurpoHi* of Vl 

The purpose of To- Art to improve 
and coordinate the pio\ iM«>n of serv- 
ices to persons with developmental dis- 
:tbilities and to establish a system* for 
the protection and advocacy of n«hts 
tor persons with developmental 'Its 
abiliti* .» through: 

<a) (i»:\Hl.*. to ass>* 1 tl«c :"«!atc«s in d«*- 
v eloping and implement iiif a compre- 
hensive and contimiiiu? plan for idcnti- 
f>inp and .nccting the needs of the de- 
\ olopmcnt ally disabled: g 

■ b> Support ot acUwties which ton 
inbule In improuni: th$ conditio i* A 
po-son* a it h dc\Ho|muiital disabil- 
ities; 

(c) Renovation and modernisation of 
umversit> nliilialed facilities whien 
demon .Irate I he pio\.:.;on ol mt\ ices 
for th«* demonstration 'md interui «t i- 
plma;\ I raining programs in umursi- 
t\ at filiated facilities. 
\d. Training spc< .ah/.ed personnel 
ne»d«d .01 pi«\:ei'W sue h servi.es 

(o> r>ou..«on <>f »<eh-dcal slsm !' 

1:1 the establishment of mt vices and 
facilitie,. for the drwlopneNitaUy di;; 
abled; And 

i\ t t»iopmenl ;»nd de:n«»nstiat:e:. 
of m v. and impro\ .1 ecMriuu'^ for 
po»\ ohi'i • in h ■ « ' ' '* " • 



To these ends. Federal financial assist- 
ance 1 is available through U> basic sup- - 
port formula grants to States; C!) for- 
mula grants to States for effecting * 
system to protect and advocate the 
rights of developmental^ disabled 
persons; (3) -grant* to university affili- 
ated facilities and for satellite centers: 
and (4) gran's to public and private 
nonprofit groups for demonstration 
projects and protects of national sig- 
nificance. 

§ |;{S:».2 Terms, 
•ta) For purposes of Parts l.W6*hnd 
i:t87, the terms below arc defined as 
follows: 

Hi "Ai't" moans the Developmental 
Debilities Services and Facilities 
Construction Act. a.s amended Oy !he 
nev#opmentahy Disabled * Assistance 
and Bill of Rights Act: 

(2> "Cons-tract irn ' mer.ns (i) "the 
construction ot nev buildings, acquis 
lion, expansion, remodeling, and alter- 
ation of existing buildings, ui) initial 
^quiprrvnt fo:* such buildings includ- 
ing medical and other transportation 
facilrhe:. and din architect's fc»s in 
■■'innection with .in approved project 
Construction 'iocs not include the cost 
of offsite improvements o*. the cost of 
the acqiurltion of land; 

*3> "Costs of administration and op- 
eration, for purposes of Part 1337 of 
this chapter, means tho^e administra- 
tive and operating costs of university 
affiliated facilities which are neces- 
sary to support interdisciplinary train- 
ing programs and demonstration fucil« 
ties providing services to development 
tally disabled persons. hUtsiblc costs 
shall be specified m guidelines to be 
issued by the Secretary: 

\4> "Cost of uMistruction'* means t!ie 
amount found hv the .Secretary to be 
necessary for >he construction of a 
pioject. approved .ir.dei Parts 1386 
and 1387 of this chapter. 

<5) - Demonstration" means, for the 
piu poses of Part 1387 of this" chapter, 
ui a pilot study or experimental at 
n-inpi h> prtiMilt more and oettei s»tv 
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it cs than :irr Available for the purpose 
uf testing or establishing standards or 
methods of .service (bat an* practicable 
and effective for general application in 
Mir developmental ibsal)iiitir.s. pio 
gram: i ii) provision of si special type of 
service in order to test iU value and to 
proi.de information o>i costs, methods 
o! admmisli at ion. methods of piovul 
mu .»eruees. or techniques; or (iii) ap- 
plication ii» now settings of the results 
domed from previous research or 
practice for the purpose of dctermin- 
me i he effectiveness of new proco- 
dun . 

<l>) developmental disabling " 

i: a <U v abilitv of a person which 
<n i attributable to mental retarda- 
tion, cerebral palsy, epilepsy, or 
autism; (ii) is attributable to any other 
condition of a person found to be 
clusclv related to mental retardation 
because such condition results in simi 
.ar impairment of general intellectual 
hmrUoning »or adaptive behavioi to 
that of menially retarded persons or 
rctiuucs treatment and services similar 
to those* required for such persons; or 
tin) i!i attributable to dyslexia result- 
iii): from a disability described in para 
grapn ta) (i) or (>•). (iv) originates 
befoie such person attains auc cjgh 
teen: i\) has continued or can be ex- 
pected to continue indefinitely, and 
at) constitutes a substantial handicap 
to such persons ability to function 
horm iPy in society; 

1 7 1 "Dinetor" means the Director of 
the Developmental Disabilities Office. 
Office oT Human Development. 

(8) •Equipment." for the purposes of 
construction under Parts 1386 and 
l lft7 of this Chaptci. itvans those 
Hem. which are necessary for the ini- 
tial operation of the facihtv. but does 
not include > implies mu h as 'ood tuel. 
drugs, and paper 

<9> "Kxcmplarv ser vices" means 
iho: • specialized services, including 
adaptation cif generic services, for the 
diagnosis, tieatmrru. education, train- 
ing, h.ibiliiatidn. and care of persons 
with developmental distbihties. con 
d»i«ied in or tn conjunction with a tint* 
\eisdy affiliated facility <oi satellite) 
tor purposes of demonstration or 
h .lining vviuoh are of replleable high 
uual.ty. 



nent, Dopt. of HLW § 1385.2 

( 10 1 "Facihtv for persons with devel 
opi.nenlal disabilities" means a facility, 
or a specified portion of a facility, de- 
stined primarily for the delivery of 
one ot more services In persons with 
one or more developmental disabil- 
ities; 

(II) "Interdisciplinary training" 
means an inli*i;i:ded educational pm 
gram utilized reciprocally by two or 
more disciplines- each of which is 
knowledgeable about or possesses, in 
relationship to common fields of en- 
deavor, a basic language, a core body 
of knowledge, ciitam n levant skills, 
and an understanding of the attitudes, 
values, and methods of parteipatii^g 
disciplines. Inlerdsciplinary training in- 
cludes training with practicums which 
enhance the skills of the trainee in 
collaboration with or complementing 
the s/rvices tendered by members of 
othel disciplines: 

j 12) "National Advisory Council" 
mrans the National -Advisory Council 
on Services and Facilities for tin* Do 
velopmentally Disabled; 

(IH) "Nonprofit facility for persons**** 
with developmental disabilities" and 
"nonpiofit private institution of 
higher learning" m^an. respectively, a 
facility for persons with developmen- 
tal disabilities and an institution of 
higher learning which are owned and 
operated by one or more nonprofit 
corporations or associations no part of 
trie net earnings of which inures, or 
may lawfully inure, to the benefit of 
any private shareholder or Individual; 
and the term "nonprofit private 
agency or organization" means an 
agency or otgani/atiou which is such a 
corporation or association or which is 
owned and operated by oncor mor. of 
such corporations or associations: 

(14) "Population" as applied to any 
State means the population of that 
State as determined by the most 
recent official estimates by the- U.S. 
Department of Commerce made avail- 
able to the Secretary; 

(15) "Project period" means the 
period of time, not exceeding three 
years, for which a project i^approvetl 
for grant support with Fe'Jcral funds 
Such period may be extended by the 
Secretary beyond three ytairs for a 
peuod not to exceed tweivK months, 
and with or without additional fund- 
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nig, id order to permit continuation or 
completion of the same approved proj- 
ect. The approval and support^ of a 
project for the maximum project 
period shall not preclude additional 
support of that project beyond such 
period if such support <i>f the contin* 
te»d project is requested, evaluated* 
and approved on the .same basis as a 
new or initial application in accord 
mice wilh § 1387.22 of this chapter; 

(16) "Projects of National signifi- 
cance" means wojccvf <i) designed to 
have a direct impact on developmental 
disabilities programs throughout the 
* country; or (ii) having an objective or 
objectives which if achieved could be 
u plicated or result in an improved de- 
livery system for developmental dis« 
abilities sei 'vices or affect national 
policies or standards; or (iii) involving 
activities to be conducted in a number 
of sites in various parts of the country 
»»; part of a unified prorftim; 

i 17 ) 'Public agency" means any 
Slate, unit of local government, combi- 
nation of such States or units, or any 
department, agency, or iitstrumcntali- 
ty of aoy of the foregouig. including 
State institution:* of higher education 
and hospitals, or any Indian tribal gov* 
eminent; 

(18) 'Satellite center" means an 
entity which is associated wilh one or 
mop' university affiliated facilities 
and which functions a;: a community 
or icgional extension of such universi- 
ty affiliated facilities in the delivery of 
training, services, and programs to the 
developmentally disabled and their 
families, to personnel of State agen- 
cies concerned with developmental dis- 
abilities, and to others responsible for 
the care of persons with developmen- 
tal disabilities; 

(19) •Secretary"' means the Secre- 
tary of Health. Education, and Wel- 
fare, or a designer . 

(20) "Services for persons with devel- 
opmental disabilities' means special- 
ized services or special adaptations of 
generic services directed toward the al- 
leviation of a devi lopmeutal disability 
or toward the social, personal, physi- 
cal, or economic habllltalion or reha- 
bilitation of an individual with such a 
disability. Such services Include: Diag- 
nosis, evaluation, treatment, personal 
en e. day care, domiciliary care, special 



living arrangements, training, educa- 
tion, sheltered employment, recrca* 
tion. counseling of the individual with 
a developmental disability and of his 
family, protective and other soctal and 
socio-lcgal services, information and 
rejerral services. follow*-aloug Vrtficcs. 
and transportation services necessary 
to assure delivery of services to per 
sons of all ages wilh developmental 
disabilities: 

(21) "Stale" means the -several 
States, the District of Columbia. 
Puerto Rico, the Virgin . Islands, 
Guam. American Samoa", and the 
Trust Territory cf the Pacific Islands; 

<22) "State agency(ie.s)" except for 
£he purpose of Part 1386. Subpart C 
means the Stale agency or agencies 
designated m the State plan Uyndiiiln- 
ister or supervise the administration 
of all or dc .ignated portions of the 
State plan; ' 

(2.1) "State agency for construction" 
means the sole Slate agency designat- 
ed to administer or supervise the ad 
minlst cation of grants for construction 
of facilities for the developmentally 
disabled under the State plan; 

<24) "State plan" means the docu- 
ment or documents submitted by the 
State to comply with the requirements 
for paitinpation under Parts'1386 and 
1387 of this chapter 

125) "State planning council" <fv- 
feired to alternately as "State roup, 
til" or "council") means that body, the 
members of which are appointed by 
the Governor, which is respon: s \>le for 
supervising the development of com- 
prehensive planning for persons uuh 
developmental disabilities, monitoring 
of the plan, and evaluating its reunite, 
and which serves as an advocate for 
persons with envelopment il disabil- 
ities; 

(26) "Substantial handicap" means a 
'physical or mental disability or l:oih 

of such severity that, alone or in con- 
nection with social, legal, or economic 
constraints, it requires the provision oi 
specialized services over an extended 
period of time directed toward tin* in 
dividual s social, personal, physical, or 
economic habilitution or rehabilita- 
tion; 

(27) "Technical assistance"' means 
the furnishing of consultative, techni- 
cal, and intormatlonal services t o 
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■ States, local or other public or private 
.iKftirlcK. oinanl/.alions. or individuals 
iti niatters pertaining to planning, piu- 
vision of services, coast nut ion of facil- 
ities, and thy organization and man% 
agemenl of facilities and programs for 
developmental^ disabled persons: 

CJ8) ' Title" (e.xeept when it refers to 
the Code of Federal Regulations! 
means a fee simple, or such other 
estate or interest (including a lease- 
hold on which the rental does not 
exceed 4 peY centum of the value of 
i\w land) as the Secretar> finds suffU 
cient to assure for a period of not less 
than fifty years undisturbed use^and 
possession for the purposes of con- 
struction and , operation of the project; 

<20> "University affiliated facility" 
means a public or other nan-profit fa- 
cility which is, associated with or is ari 
integral of. a college or university, 
which aids in demonstrating the provi- 
sion of specialized svrvires for the di- 
agnosis and treatment of persons with 
developmental disabilities, and which 
provides education and training tin- 
eluding interdisciplinary training) of 
ivisonncl needed to retain' services to 
persons with developmental disabil- 
ities. 

'30) "Urban or rural poverty area" 
means :i census tract, census country 
division, or minor civil division, as ap- 
phcahK*. in which a permit :ikc (which 
is ;it le:ist the percentage deterniir.ed 
in accoi dance with the followiuK sm- 
iruee) of the residents have incomes 
below the* poverty level, as defined by 

nc Secretary of Commerce. The per- 

i-ntage referred to in the preceding 
sentence shah be derived so that trie 
total population of such areas as a per- 
cen« of the popnh tion of the United 
, c ianv» is equal to the total population 
ut the United States with incomes 
U'low such poverty level, as a percent 
of the total population of the United; 
States, plus live percent. 

*.'H> "Volunteer' m^ans a person 
who provider a service on a non»patd 
toisis. *-\cept for lemibursement of 
»ie:uid \pctiM\s, and who works iu^ 
concert with other services toward* 
• hand objectives on an individual or 
> roup assignment. 



§ 1385,3 (irifnt* administrative require- 
nienK 

* •* ♦ ♦ • • 
<a) The provisions- of 4&*C'l''Jt I': rt 
74. "Stabjishlng uniform administra- 
tive requireineiiLs and cost principles 
for gtonts to State and Jocal govern-, 
mentf. shall apply'to al! grants funded 
undo/ Parts 1 380 and 1387 .of this- 
eiiat/ler. 

(D) Attention is called tbthe applica- 
bility, as cited therein, of the provi- ' 
sums of' the following parts of Title 45" 
CKK \o grants fuinle.^ uiKjer Parts 
1386 and 1387 of this chapter: 

4r» | CTU Pail 1G Department Ciran't Ap 

peals Process 
^CFR Pait 40 -Prolrclion of Human Sub- 
jects " , 
45 CPU Pail 75 Informal (Irani Appeals 
Procedures. Subpart A Indirect Cost *.p 
P«-als 4 . 
-1 S CPU Pail HO Nondiscrimination under 
.Programs Receiving Pretrial Assistance 
through the .Depart turn 1 of Health.' Edu 
canon, and Welfare Klfcciuat ion of Ti\U> 
VI of Ctwl PusM.sAct of 1964 
45 CPU Pari HI Practice and Procedure lur- 
Hearings under Part 80pf this Title v 

<c)~ Each recipient 'Of assistance 
under these Parts shall keep u cords 
(1) which lullv disclose (I) the amount 
and disposition by such recipient of 
the roceeds of such assistance. <iO 
the total cost of the project or under 
taking in connection with which such 
assistance is Riven or ur.edNind <hi> the 
amount of thai portion of The cost of 
the project or undertakinK supplied by 
other sotnees. and (2) such other rec- 
ords as will facilitate an effective 
audit, 

S 13S5.I Judicial review. 

If #ny State Is dissatislicd with the 
Secretary's action under § 1386.2 or 
$ 1386.15 such State maf appegl to the 
United States Court of Appeals for the 
circuit In vrnch such Stale is located. 
t\y filing a petition with such court 
within sixty days after such action, in 
accoiHiance \yith 4?. V S.C. 2694 

§ 13 , '..Vr> State control of operations. 

Kxcept as oiheiwise specifically pro- 
vided, nothiiiR in Parts 1386 and 1387 
of this chapter shah be construed as 
conferring on any Federal oflicer or 
employee the right to exercise any su- 
pervision or control over the adninus- 
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tnitlon.pmonnrKtflaintcnanco.orop. participation bore to the cost of the 
(•ration of anyfacility for persons with construction of such project or pro- 
developmental disabilities With respect Jocts. Such right of recovery shall not 
to-whlch any funds have been or may constitute a lien upon such facilit.v 
be expended under these parts. ^Prior to Judgment. 



§ 1,385.6 Kmpld>m«nt -of' handicapped indi : 

' vtdtial*. - . * 

A* a condition 'for the receipt of fi- 
nancial assistance under .Parts 1386 
and 13£7 of Oils chapter each recipient 
of such distance shall take affirma- 
tive action lo- employ and advance in 
'employment qualified handicapped In- 
dividuals on the same'tenns and condi- 
tions required wfth respect to the em- 
ployment of such individuals by the 
provisions of sections 503 and 504' of 
Rehabilitation Aci of 1973 which 
govern employment t;U by State reha- 
bilitation agencies and 'rehabilitation^, 

• facilities? and (b) under Federal con- 
tracts and subcontracts. . . 

>j ' Recover). * . * 

• ' The* State council rjiall promptly 
1 notify the Smittary in writing *if. any 

t.rne<wituin 20 years after the compUv 
'-(ion .of construction, any facility 

• which received funds t'nder Part 1386. 
Subpart A^aiul Pail 1'JHI, Subpart A of 

• l.tiifc chapter la) m sold or transferred^ 
to any, person, agency, or organisation 
not tuualified to file an application 
under '.the Act ornot approved as a 
transferee by the State agency: or (b) 
(Vases to, be a public or-other nouprof- 

• it .facility for' persons with develop- 
rWntal disabilities* Unless thece is 
good .cause in conformance with- 
§ 1385 & k for releasing the applicant or 

. other Swncr from obligation to contin- 
ue such facility as'a facility for devel- 
„ opmcnUlly iJ*:.abi«U persons, the 

• United States^haU be entitled to re- 
cover, from eitht'nthe transferor or the 
transferee (or. in the ca,«»c of a facility 
winch has ceased to be a public or 
other nonprofit facility for persons 
wi»h -developmi'iiiaj disabilities, from 

, the o«li**t<TrTtMeof ) an amount bear- 
ing LKesanu- ruUo to the .then value 
casVaetorminfM by the agreement oi 
t hcnartics or bv action brought In the 
district court of the United Stales for 
' the uMrict in which the facility Is sit- 
uated^ of .v^nuch of such facility as 
constituted ' an approved project or 
oroiectV as the amount of the Federal 



§ 13S5.H Good cause for other use of fa- 
• cility. 

If' within 20 years after completion ■ 
of any construction for which a con- 
struction grant under the Act has 
been made, the facility shall cease to 
be a public or nonprofit facility for 
persons with developmental disabil- 
ities, the Secretary in determining 
whether there is *ood cause for releas- 
ing the applicarr or other^o^ner of 
the facility from the obligation to con- 
tinue.such facility as a public or other 
nonprofit facility for persoas with de- 
velopmental disabilities, shall take 
into "consideration the extent to 
whidh: 

(a) The 1 facility will be devoted by 
the applicant or other owner to Use 
for another public puVpose which .will , 
promote the purposed of the Act; or 

<b) Then,- are reasonable assurances 
that for the remainder of the 20 year 
period other facilities not previously 
utilized for thc>care of persons with 
> developmental disabilities will be so 
' utilized and are substantially equiva- 
lent in nature and extent for such pur- 
poses^ . • 

§ i:isr>.9 Cooperative or joint rfftirt be- 
tween States and aKenciw. / 
1 An apphcatiqn providing for partici- 
pating in a joint effort between States 
or among public or private agencies, or 

• by any combination of such entities. 

. shall b»* in accordance with the agree- 
ments in writing between the entitles 
Involved.' 

t 

§ t:ixr».10 Awards 

All awards under Parts 13RG and 
1387 of this chanter shall be in writing 
and shall ses forth the amount award* 
cd. Awards under Part 1387 of this 
chapter shall 'alpo specify the project 
period for which support is contvm 
* plated. 

(a) Federal financial participation 
shall be available under Parts 1386 
and 1387 of this chapter only for those 
activities approved in the grant award 
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and only in the total amount approved 
Mi the award. 

<b> Under Pari 138<>. Subpart A of 
this chapter, Federal financial partiei- 
pal urn may be available \:\ cxpendi 
lures made under the State plan in- 
eluding expenditures for the State 
council and I he administration of the 
Si alt 1 plan, in accordance with applica- 
ble State laws, rules, regulations, and 
Mundards governing expenditure;: by 
State and local at cneies. The cost of 
acquiring land for a construction proj- 
ect under Parts 1386 and 1387 is not 
eligible for Federal financial parlieipa* 
lion. As a condition for Federal finan- 
cial participation, the annual revision, 
of the State plan and other required 
reports must be submitted by the 
Stale planning council and approved 
b\ the Secretary 

$ l3H"i U Assurances regarding evaluation 
svstcm. 

la) Within six months, after the de- 
velopment by the Secretary of an eval- 
uation system in accordance with the 
Act a,s a condition to the receipt of 
Federal financial assistance under 
Parts 1386 and 1387 of this chapter, 
each State shall submit to the Secre- 
tary a proposal lor a time -phased 
method of implementing the system. 
Proposals shall be submitted in the 
u»rm and at the tunc set forth irf 
guidelines which will be issued bv the 
S< cretarv. 

<b« Within two years aftei the date 
o! the development of .such a system, 
each State shall provide assurances 
situs! act or> to the Srcr clary" t hat the 
Slate is using such a system. 

PART 1386— FORMULA GRANT 
PROGRAMS 

Subpart A — TUt State Plan 

t flMHM 

i 

1386 i Ptiipo-r .mil .is.su ranees 

\itio Plan suhe:!* u>n and approval 

1 o;n It Designation ol State .iivncvtcieM 

f.*- admmetrat ion 
1 W> 4 ICentthiation of administrative pro 

)* r '\i\\ (Kill * 

Ai i >tmi in s, ht^HAi Swahk. and I'aymi n rs 

i \Hu 10 A!.otments lo States* 
; IM»J 11 Ke'dHument o" funds 



Src 

138G 12 ( ondilions *n us<sof allot rneM 

I Wi.KI hedrral stun- 

J iH6 14 Nou<io[))n at cm 

1.186 IS l\nn:n»?« I t planning, admire-* 

(raiiuu. si'MW vs. and const ruction 
1386 16 Withholding of payments 
1386.17 Standard;, for services and con 

si ruction of facilities. 

STA1K Pi AN lU.WlUMi-MFNTS- METHODS '»* 
AOMINISIIIATION 

1386.20 M* Uiod.s ot administration. 

21 Personnel administration 
\ , 21! Fiscal admiiiisiration 
l.ioK2'l Spieial fn ancial and tccliimn jus 

.sislance to poveity areas. 
1386 J4 Reports. 
1386. 2. r > Methods of ev.iluauon. 
1386 26 Use of volunteers. 
1386 J7 Prolcc lion of employes' ml < rests. 
1386 'J8 Membership of Stale planning 

council 

1386 29 IdentiJieat-on of Slate pi an rune 

council siaf f. 
1386 30 Review of all other Slate plans 
H86 :\\ lieuew of Slate plan 

PliOVIMeN Ol SnmCKS ANO CONSTRUCTION 
.or I'ACll.lTlhS 

138t: M) Go:*ls «*nd objectives 

1 3^6 4 1 Allocation of'grant funds based on 

.Si! tc | norities. 
1386 4'J LVir.M nut ionization. 
1386 13 Establishment ol communitv* pro 

Kiam alternatives lo institutionalization. 
138G '14 Ka*i> screening, diagnosis and 

v\ ai* it ion * 
1386.45 Counseling, program coordination. 

advoca'\\, follow along, and protective 

services 

1386 4;! Qnahi> . rxicnt. and scope of serv- 
ices bi uik piovuti d or to be provided 
138G 47 H.ihillt.itinn plans 
13S6 48 i'ro^ram fo: v (instruction of facili 

1386 4 Opportinnt v for appeal and re-ar 
lug 

DESIGN FOR ImPL* MENTATION 

1 38<> »U DesiKti tor implement at em of 
Stale plan 

' Subpart fi — Stat* Planning Council 

'.380 GO Hole of S'ntr planning c.iunril 
1386 oM rVslnbhshmcu; of State plunnins: 

conned 
H8G62 Adequate staff 
ruifi Im.'vs <>l the Stale pip-nun* cum 

pi' 
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Subpart C— Protoition and Advocacy of 
Individual tight* 

KIKtilo Sliin s>sirn fur pr.»lt(t»>n ami ad 
\*n At \ of in»l:\..lu»I rh'U\ » 

Subpurt 0— Froclico ond Piocodot» for H«or- 
tngi to Stot^i on Confoimity of Oovtlcp- 
nonlot DU«billti«i Plant to fedorol toqulfo* 
montt 

I.WtfhO Definition* 

1180 81 Scorn* of iiikw 

\:\\\u 82 UitoMs to be publi 

138*83 IM'nf gerulci and number. 

1380 84 Su:.pr.e,iwi of piles 

1386 8:* KiliiH' ami "> l*aP' ' s 

PllM IMIIIAIO MAHHlS N >IH > AND IV.H1!>S 

1HU6.9«) N('u ' of lirarum or upcoitumty 

for hrai i:*' 
U80 lil 1 \:w >' hearing 
138G92 Mar. 
, (KG *.>3 ls..irs at htsV » i *K 
i w> 94 Kr«|Ui st In partKip.Uf »< hear mi' 

lit. .KIM. I'M* »Jilll.»s 

} <8l> 100 Win* ii.tmiIi 
UHti 10! AuthullU i.f pi^sdliH' old ,r 
1 ;iHG 10'J .Kiuht » of pailti > 
13BG.103 !)iM'i>.ir> 
1380 2 04 Kvidfiiharv |Hir,w , ii' 
138G I0:> Kwdi'iin 

Hflfi 10i> l:\rlnsioii from heathY fer mis 
c.mduet 

1380 H>i 'iavpoiiM.r.'d unit en maJ < t ,0 
1380 103 OI0< i.il lt.UM r>;>' 
U8G H»i> H'm.m! lor clruMjn 

|N>sriUAit!N<. I'lUHfcMIKhS. IMMSIONS 

1380 110 Podl * bru fs 

i t, l( i 1 1 1 i), ,V u>ns foPo-Aing la arm* 
l.'.hU I V* K.fl.M liw Uaa* oS derision by Sec 
(are's deli ►".air 
AniK'kin Pu») 1 9: 517 IMo I. 04 103 
S..uk<i 4'J KU t>':l\>. Jar» 27. 1977. unKyss 
».0>crus< nuird 

Subport A— Tht Stuto Plan 

(ihNFJ'AI. 

$ i:tS0 l riirpOM* mill imurancr*. 

t;t> (U-wtal An> Stall* \n:.hin, V 
take ii(K:t!: a «aiicof rYderal financial as- 
sist .mce under this Subpart must have 
.i Stale plan api ;ovui annually by t \e 
>S« i i el a i \ 

(I)) f'liMi umii contfitt 'I'h" Mate 
plan whirh is h> be prepared by tin- 
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designated Stale agencies) in accord- 
ance with supervision provided b> the 
Btatc Council, shall contain, in tho 
[form prescribed hy tin- Secretary, a 
specific description of the States pro 
gram the plans and policies to he fol- 
lowed in carryi'-K out the program, a 
description of the planning p«kjm a« 
developed by the State council and 
utilized in developing the progi."e 
and such other information as pre- 
scribed by the Sccictary. Basic pnnei- 
pies for the planning processes and 
suggested alternative models uili be 
described in guidelines issued bv the 
Secretary. The State plan shall consist 
of the following parts which sho'l be 
amended, reaffirmed, or updated an 
nua'lj a.s applicable: 

il) A part setting forth data ncc*- 
sar> to comply with assurances re- 
quired in the Act. and all regulation, 
policies, and p.ocedurcs which shuil be 
established by the Secretary: 

(2) A part which describes the State 
gofcl>\ annual objectives to acliieWthe 
y:oals, priorities, evaluation method,, 
and the rationale for annual rhangc*. 

(3) A pari containing measurable ob 
jeelivcs ard sirraegies (i) to reduce 
and eventually eliminate inapgropii 
at- institutional placement of people 
with devel'»pm»»iHal disabilities: ami 
(is) to improve the quality of care and 
state of surroundings of persons for 
whom institutional care is appropriate 

(4) A part containing^ design for im 
plementation of the plan as set forth 
m $ 13HG.50. and 

(5) A part containing the, foHowiiiB 
assurances* (i> Authority of the Stafe 
aKency(ies) The State plan shall certi 
fy that the State agency(ics) has au- 
thority to administer or supervise the 
administration of all or portio is of the 
State plan, and thai nothim; i < *M» 
Slate plan is inconsistent v^ith State 
law. 

(it) Fluids made available other 
agencies. tA> Part of the fund.; paid to 
the State wift be made avnilahle to 
other puhlii agencies or other- non 
profit private agencies, institutions 
and organisations for the purp^M s oi 
carrying out the Act: <H> Such funds 
.shall be expended in arcunfcw v,i M *. 
State procedures and rtandards ai.il in 
accordance with the rcQUlreim nu, c ^n- 
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* .lined in these regulations and poll 
ki I :i 1*1 1: bed b\ t he Seeielarv; 

(itii State paiticipation in carrying 
out i he State plan. Th.u there will be 
rrasoi.uble State finuneial partieipa 
lion in (In* cost of cairvuiK out the 
State plan. Resx.emablc State paitici- 
pation .shall include evidence ol the 
tollo.viiu: (A) That there is an organi- 
zational unit responsible for program 
administration: (B) That adequate 
spiff is available for .tdminist ration of 
the plan, and <C) That State appropn 
ated funds w ill be used in p'irt to sup- ' 
port the activities included under the 
State plan. 

wv> Anticipated contribution toward 
.sheio'.thenmg services: That the funds 
paid to i he State will be used to make 
significant c< itribution - toward 
sti ,;t he-nun? services for per.sons 
with developmental disabilities in the 
\ anous political subdivisions of the 
SMtte. in older to improve the quality, 
i \tent. and scope of .sen ices 

iv) Maintenance of effort: Tliat 
tuuds paid the State under the State 
5„.an will be used to supplement and. 
tM the extent practicable innta.se the 
level oi funds tliat would otherwise be 
maele available for the purposes for 
which the Federal funds are provided, 
and not to supplant such non- Federal 
funds. Compliance with, such assur- 
ance will be deemed to have been met 
if the aggregate level of State, local, 
and private non-prolit funds available 
in the State for activities supported 
under the approved State plan is at 
least ro lower lor an.\ fiscal yeai than 
it was for the immediately preceding 
liseal year ;is repot t eel in required fi- 
nancial reports. prov ided that the Sec- 
i.tary may also take into cun.sidera 
riOM-thr extent to which the level of 
s :ch funds for any tiM-al year ma> 1 
have me luded emercency or other 
limits for an acuvifv of a ncr* recur 
i in« nature: 

'\r Human rights and welfare of in- 
diwduals receiving services* That the* 
human rights of iU persons (especially 
tho.se without familial protection) re- 
cel.. tig services unde r Parts 1386 and 
l.ulT of this chapter will be protected: 

ftiP Services for persons unable to 
p.e. That a reasonable volume of serv 
!< • s w:ll be furnished to persons 
unable to pav luerefoi As u:»td in this 
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.♦eel ion. f>«-rsoie. imahie Jo pav (here 
for ' oi- hub . ptiMins who .'Oi- othn 

wise sc If supporting but are unable to 
pa.\ the f»i!l cost of needed services. 
Such serviees may l*e paid for wholly 
oi partly n.it of public funds or eontn 
billions of individuals and private :iiu! 
charitable ore an r/a lions, or may be 
' conMihu'ed at the expense of the pro- 
vider of services it 'If. In determining 
what constitutes a reasonable volume 
of sei vices lo persons unable to' pav 
then-Jot. iheii shall be considered the 
amount of .services that may be availa- 
ble through generic agencies. The re- 
quirements may he waived if it is dem- 
ons! i ated lo l lie satisfaction of the 
State agency, smject to .subsequent 
approval b> the Secretary, that to fur 
nish such services is not feasible finan- 
cially. 

<viii) Financial support, for facilities. 
That adequate financial support will 
be available to complete the construc- 
tion of. and lo maintain and operate 
the facility when such construction is 
completed. Compliance with this as- 
surance may be made b> a shaping 
hoin the r.ianlco that adequate funds 
aie oi will be on deposit in a bank* or 
that program income from services 
provided is or will be adequate, or that 
State a^d local funds will be made* 
available 1 for maintenance and ope»r- 
at ton upon completion of construction: 

(ix) Payment e>f construction work 
ers: That all laborers and mechanics 
employed hy contractors or subcon- 
tractors in the* performance of work 
on any construct ion prelect assisted 
with funds under tins subpart and 
Subpart A, Part 1387 of this Chapter 
will be paid at rate\s not less than 
those prevailing on similar const Mic- 
tion in the locality as determined by 
the Secretary of Labor in .aecordance 
with the Act of March 3. 1931 (40 
U.S.C. 276a 276a 5, known as the 
Davi.yBacon Act): and the Secretary 
of Labor shall* have with respect to the 
labor standards specified in this para- 
graph the authority and functions set 
forth in .Reorganization Plan Num- 
bered 14 of 1950 <T5 FH 3176. 5 U.S C 
Appendix) and section 2 of the Act of 
June 13. 1934 (40 U.S.C 276c); ami 

e\) Compliance with assurance for 
habitation plans for drvclopmeutally 
disabled poisons Kach State receiving 
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an allotment under this Subpart after 
September 30. 1976. shall satisfactorily 
assure the Secretary that each pro- 
cram (ineUulmg programs of any 
agency, facility, or project) which re- 
reives funds from the State's allot- 
ment under this Subpart has in effect 
for earl i developmental!*' disabled 
person who receives services from or 
under the program a habitation plan 
and that such plans are reviewed an- 
nually. 

(6) A part containing those require- 
ments in §§ 1386.20 through 1386.49. 

$ 1 .1X62 Plan submission and npprotal. 

ia) The State plan (and its annual 
revisions) shall be submitted by the 
chairperson of the State council to the 
Secretary 60 days prior to the fiscal 
.war for which the plan is applicable. 

(b) Failure to submit an approvable 
»,lan or annual revision prior to the 
fiscal yvnr tor which I he plan is appli- 
i able shall result m I he loss of Federal 
hnaneial participation in the cost of 
expenditures during the period of the 
hscal year for which an approvable 
plan or annual or othtr revision has 
not been. submitted 

<c) Any State plan, amendment, or 
revision meeting the requirements of 
the Art. this .Subpart! and perform 
anee standards to be isued by the See- 
iciary shall be approved. 

(d) Final disapproval of any State 
plan or annual or other revision shall 
b«» determined by the Seeretary; 
except that no State plan or any revi- 
sion thereof shall be finally disap- 
proved until after the State has been 
gi\cn reasonable notice and opportuni- 
ty tor a hearing in s-^eordance with 
Subpart D of this part 

tv) In aeeoidance with the Office of 
Management and Budget Circular A- 
95 thr Governor shall be given an op 
poriumty t«> rvyiow and comment on 
,1k Xt.'de plan/plan amendments, and 
related material, except for periodic 
statistical, or budget, and other fiscal 
report:- The Office of the Governor 
shall ha\e 45 days to review such plan 
maten U prior to its submission to the 
S.cieian Am uiinmrnl <• made shall 
<><• iisimmitted to the Department 
with i he Otn uments 



§ I3S6.3 Pesijmation of State aicenr)<rit-si 
for udminiatrution. 
<a) The State plan shall name «he 
designated State agencyuer) wlurh 
shall administer all or designated por- 
tions of the State plan: Provided. That 
a sole State agency is to be designated 
for administering or supervising the 
administration of grants for construc- 
tion. 

(b) If the State plan designates more 
than one State agency to administer 
the State plan, it shall set forth the 
portion of the program for which each 
State agency is responsible. 

(c) The State may apportion us al 
lotment among sach agencies in pro- 
portion to the responsibilities assigned 
to such agencies for carrying out acti\ 
it ics approved under the State plan 
Fnius so apportioned may be com- 
bined with other State or Federal 
funds authorized to be spent for other 
purposes, provided the purpose of the 
State plan will receive proportionate 
benefit from the combination. 

§ 1386.1 identification of administrative 
program unit. 
The State pian shall provide for and 
identify a program unit within »he 
designated State administering 
agency, which has primary responsibil 
tty for proper and efficient administra- 
tion of the State plan. 

Allotments. Federal Share, and 
Payments 

§ i:Wi.10 Allotments to States. 

The allotment to the several States 
shall be computed by the following 
formula: 

(a) Two thirds on the basis of tota' 
population weighted by financial need 
determined b> the relative per capita 
income shown by data supplied by 
the U.S. Department of Commerce for 
the three most recent consecutive 
years for which satisfactory data are 
available. 

(b) One-third on the basis of a need 
factor based on the ratio of beneficia- 
ries in the State receiving benefits 
under the Adult Disabled Child Fro 
yram (section 202(d)( t NTh'u) of the 
Social Seuirlty Act) l elated to poivila 
tion of the State age 18-65 as bcaiing 
on the national total of such popula 
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hon weighted h\ the total population 
of the State 

<e) Per the Virgin Islands, American* 
Samoa. Guam, and the Trust Tern- 
loiy of the I'aeihc Inlands, the allot 
nvnt in any fiscal year beginning July 
1, 1975. shall not be less than $50,000. 
The allotment of each other State in 
any fiscal year shall not be less than 
i lie greater uf $150,000. or the amount 
of the allotment received by the State 
for the fiscal year ending June 30, 
1*74. 

id) If the amount appropriated tor 
State allotments for any fiscal year <'\ 
cceds $50,000,000. the minimum allot- 
ment of a State k>i such fiscal >ear 
shall be increased by an amount which 
bears the same latio to the amount de- 
termined foi such State as the differ- 
ence between i le amount so appropri- 
ated and the amount authorized to be 
appropriated foi such fiscal year bears 
•o $50,000,000. 

$ I3tfti.ll ReaMoimcnt of funds. 

The amount of an allotment to a 
Stale for a fiscal year whicj^the Secre- 
tary determines will not be required 
by the State during the period for 
which it is available for the purpose 
for which allotted shall be available 
tor reallotmcnt by the Secretary from 
time to time, on such date or dates as 
may be fixed (but not earlier than 
thirty days after notice has been pub- 
lished of the Secretary's intention to 
make such reallotmcnt in the Federal 
Register), to other States with respect 
to which such a determination has not 
be»*n made, in proportion to the ongi* 
nal allotments of such States for such 
iis-al year, but with such proportion" 
ate amount for ony of such other 
States being i educed to the extent it 
exceeds the sum the Secretary est i- 
O'.ates such Staie needs and will be 
able to use during such period: and the 
total of such reductions shall be simi- 
larly real lotted among the States 
uhose proportionate amounts wore 
not so reduced. Any amount so real lot 
ted to a State fot a fiscal year shall be 
deemed to be a part of its allotment 
h»r such fiscal year. 



$ ( tmriititiiiN on uses uf allot 

meats. 

(a» For the fiscal year ending June 
197<; nut less than 10 pei centum 
o! 'Mill States allotment shall be ex- 
pended for the purpose of assisting in 
developing and implementing plans 
designed to eliminate inappropriate 
placement in institutions of persons 
with developmental disabilities For 
each succeeding fiscal year. HO per 
centum of the State's allotment shall 
be used for these purposes. 

(b) Designation of allotment for con* 
s'ruetion The State plan slnll specify 
the per centum of the States allot- 
ment m any fiscal yc.ir which is to be 
devoted to construction of facilities. 
Such per centum shall be not more 
than 10 per centum of the State's al- 
lotment or such lesser per centum as 
the Secretary may from time to tune 
pi escribe. 

(c) Sums allotted to a State in a 
fiscal year and designated by it for 
construction and remaining unobligat- 
ed at tiV end of such year shall 
renin in available to such State for 
such purpose in the next fiscal year 
(and in such year only), in addition to 
the sums allotted to such State in 
such next fiscal year; except that if 
the maximum amount which may be 
specified foi construction for a year 
plus any part of the amount so speci- 
lied puisuanl to such section for the 
preceding fiscal year and remaining 
unobligated at the end of such fiscal 
year is not sufficient to pay the Feder- 
al share of the cost of construction of 
a specific facility included in the con- 
struction program of the State, the 
amount sptcificd for such preceding 
yen shall remain available for a 
second additional year for the purpose 
o/ paying the Federal share of the cost 
of construction of such facility. 

(d) Expenditures for proper and effi- 
cient adminisr.alion of the State plan. 
(1 ) At the request of the State, a por- 
tion of the Slate's allot nv-nt shall be 
made available by the Secretary to 
pay not more than one half of the ex 
peiiditnres described in this paragraph 
for proper and efficient adminisliation 
of the appioved State plan: Prortdcd. 
That not more than 5 per centum or 
$50,000, whichever is less, shall he 
available for this purpose. (2) Pay 
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menu under this section shall be made . 
only on the condition that expend!* 
tures fioin State appropriations for 
administration of the State plan shall 
not be less than State expenditures for 
the fiscal year ending June 30. 1975. 
<3) Costs identified in the approved 
State plan as necessary for the admin- 
istration of the program shall not in- 
clude costs applicable to provision of 
.services, planning or construction. 

, § \:\SKM\ rtderul shore. 

(a) Except as provided for in para- 
graph <b) of this section, the Federal 
share for a Slate may not exceed 75 
per centum of the expenditures in- 
curred by the State under the State 
plan. 

(b) In the case of any project, pro- 
gram, or activity located* in an area 
within a State determined by the Sec- 
retary to be an urban or rural poverty 
;uca. the Federal share may not 
exceed 90 per centum of the expendi- 
tures Incurred by the State under the 
State plan. 

(c) The non-Federal *sharc v of any 
project, program, or activity assisted 
by a grant under this Subpart may be 
provided in kind. 

<d) For the hurpost of determining 
the Federal share with respect to any 
activity, program, or project described 
in the State plan, expenditures on 
that activity, program, or project by a 
political subdivision of State or by a 
nonprofit private entity shall be" 
deemed to be expenditures by such 
State, subject to the condition that 
such expenditures may be included 
only when made by a political subdivi- 
moii or nonprofit pirate agency, orga- 
nization, or group to which the State 
agency has made available funds from 
Federal or State you ices for carrying 
out the :»ppio\fd .St plan for the 
fiscal year. 

§ l.'JSii.U Nondupliuition. 

In determining the amount of any 
Stale's Federal M:are of the expendi- 
luies inc urred by il uiulei its approved 
State plan. n^re shall be disregarded 
(a) any portion of such expenditures 
which are financed by Federal funds 
provided under stuv provision of the 
law other than this subpart, and (b) 
tin* am, >iint of auv non Fedeial fin ds 
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required to be expended as a condition 
of receipt of such Federal funds, 
except as otherwise provided by stat- 
ute enacted subsequent to the ^effec- 
tive date of Pub. L. 94-103, December 
18. 1975. 

§ 1386 15 Payments for planning, adminis- 
tration, services, and construction. 

(a) From each State's allotment for 
a fiscal year under this subpart, the 
State shall be paid the Federal share 
o( the expenditures, other than .ex- 
penditures for construction, incurred 
during such year i/nder its State plan 
approved underyihis part. Such pay- 
ments shall be nude from time to time 
in advance on the basis of estimates by 
the Secretary of the sums the State 
will expend under the State plan, 
except that such adjustments as may 
be necessary shall be made on account 
of previously made underpayments or 
overpayments under this sectk »n. 

(b) (1) Payments for construction 
projects shall be made upon certifica- 
tion by the designated State agency 
for construction that, based upon its 
inspection, work lias been P formed 
upon a project, or purchases have 
been made in accordance with plans 
and specifications approved by the 
State agency and payment of an in- 
stallment is due. If the State us not au- 
thorized by >hw to make payments to 
the applicant, the payment .shall be 
made directly to the applicant. Certifi- 
cation shall be submitted to thc-Secre- 
rary in such form and at such yir\c- :is 
required. Final payment for / pr\jc-t 
shall be made only upon certification 
by the State agency authorized by 
State law and designated by the Gov- 
ernor to administer construction 
grants that appuipriatc, periodic, and 
trial inspections have been made -by 
appropriate authorities in the State 
and that all applicable construction 
standards and other applicable stand- 
ards and codes have been met. 

(2) If the Secretary, after Investiga- 
tion or otherwise, has reason to b" 
lieve that any act (or failure to act) 
has occurred requiring withholding of 
payments (§ 1386.16) payment may be 
withheld in whole or in part, pending 
corrective action or aciion based on 
such hearing, after notice has been 
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v.ivn\ to the dexienuuu State ngoncy 
of opetUinily li>» ahearinV 

$ I.W.16 WilhhulcUiiK »f pnjmctys. 

tui \Vhcnr\n »!ir Secretary, nllei 
reasonable notice and opportunity for 
hearing tc the State round! and the 
appropiialo Stall- agoney(ics). finds 
that (1) there is a failure to comply 
Mibstantially with an> of the prou- 
sions icqnired t«. be Included in the 
SUU plan; (2* there? is a taihirr to 
comply substantially with any regula- 
tions of the Secretary which are appli 
rabh to this Part. tUe Secretary shall 
.wt if y such State council and 
agriicv(ies) that lurt her payments will 
not be made to the State under this 
Subpart cor. in Ins discretion, that fur- 
ther payments will not be made to the 
State for activities in which there is 
such failure) tints! he is satisfied that 
there will no long' r be such failure. 
Until he is so satisfied, the Secretary 
shall make no further pavment under 
this Subpart to the State or shall limit 
hut her payment under this subpart to 
• irh Mate to activities in which there 
a s no such failurr. 

(b) The State council shall review, at 
Inst annually, the Stale's plan <jn- 
•hiding the do.Mg.i for implementa- 
tion) and the actions of t lie State for 
the purpose of determining if the 
Star is complying with the require- 
ments of ttu State plan and its design 
i for implementation and shall notify 
the Secretary that it has made such a 
iriiew The State council may notify 
:he Scretarv of the findings of such 
ivwew. 

. 1.5Sfi.l7 Standards for services and con- 
struction of facilities. 

(a) Standards for services for poi- 
sons v\«th developmental disabilities, 
lliesened]. 

<b> Standard.'- for construction and 
equipment of facilities. 

U) Oc?ieraJ. (i) The standards set 
torth in I hi* section shall apply to all 
protects receiving Federal assistance 
under Subpart A. Part 1386 and Sub- 
part A, Part 1387 of this chapter for 
construction of new buildings, acquisl- 
modernization, expansion, re- 
modeling, and alteration of existing 
buildings and initial equipment for 
Mich buildings. 



<ii) The designated State agency for 
ronsl Miction shall determine m writ- 
ing the occupancy classification of the 
building nuclei the Life SaMy Code 
(National Flic Protection Association 
(NFPA) bulletin No. 101) 1973 edition 
or such future revisions as rha> be ap- 
proxed bv the Secietary, to ensure the 
capability of building occupants to re- 
spond in emergencies and for sclf-prcs 
erxat ion. 

(ill) The site location of any "facility 
shall meet the criteria established by 
the S;.atc agency designated for con- 
struction, and comply with the* De- 
part mmt's requirements witti regard 
to the National Knvlronmental Policy^ 
Act, Pub. U J>1 190, National Uistori 
cal Preservation Act, Pub. L. 80 665. 
Coastal Zone Management Act, Pub. 
I. 92 f>BU. and National Areheologiral 
Preservation Act. Pub. L. 93 2<M. 

(2) Drstgn and construction offacxlx 
/ics. (h Project design and construc- 
tion of facilities shall be done in ac* 
eordance with one of the following 
model codes: 

The Ilttilclfm- Officials Conference of Arm-r 

lea OtOOA). 
The Uniform lieddl.iKX'ode (UPC) 
The Southern Stanrtaid HuiloiUK Code 

The National Huildiiig Code (NBC) 

lii) The codes listed below shall be 
used with respect to the following spe 
ci fir details: 

Life safety. The National Fit Protection 

Asocial Ion iNFPA), The Life Safctv 

Code. Bulletin No. 101: - 
Air conditioninK and v< situation syMenis 

NIT A Standards. Nos. 90A or 90B: 
Plumbing National Standard PlurnbinK 

Code. iNAPUCO. 
Plod i ical systems-Nat ional Klectricat 

('(ale. NTT A Standard No. 70. 
Klevators American Standard SaUty Code 

for Elevators. Dumbwaiters, atxi Escalu- 

tors. ASA A17 19*50. 

(3) Special details, (i; All doors to 
toilet rooms and bathrooms shall be 
equipped with hardware that will 
permit access in an emergency. 

(ID JU1 paint and applied finishes 
used in furniture and furnishing shall 
be free of lead or other materials 
which may be harmful If ingested by 
humans, in accordance with Pub. L, 
94 317. the Lead-Based Paint Poison- 
ing Prevention Act: 
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<4) Equipment. Initial equipment of 
the kiiui and in the guantity necessary 
.shall be provided for the complete 
functioning of the facility. 

(5) Architectural Harriets The build- 
ing Lo be ronsti iirtrit, renovated, or 
modernised will comply with revised 
standards of the American National 
Standards Institute. Inc.. adopted pup 
Miunt to the Architectural Harriers . 
Act of 19H8. 42 U.S.C. 4151 4156. 

<6) -Hazards kclueatunu The appli- 
cation, facility, and tin operation 
thereof shall comply, as f.rpropriate, 
with the following: 

(i) Uniform ilrlocalhn Assistance 
Act- Pub. L. 91 646. 

<u> Historic Sites »Mb. 1* 89 665. 

(iii) Hood Insurance Hub. L. 93 234. 

(IV) Flood Hazards Executive Order 
11296. 

Siatk Plan Hkuuiiu.mknis Mktiiodn 
or Administration 

$ 1UH6.20 Method* »if administration. 

The State plan shall provide for 
such strategies, policies, and proce- 
dures as are necessary for the proper 
and efficient administration of the 
State plan. It shall include methods of 
informing the general public in the 
State ol the kinds and locations of 
services and facilities which are availa- 
ble under the State plan, and thai the 
State plan is available to interested 
parties in the Stale for their in rma- 
lion, 

§ I.IM6.2I Personnel administration. 

ca) The State plan shall provide that 
methods of personnel administration 
wil! he established and maintained <in 
t he Stale ageneie.s administering or su- 
pervising the administration of the 
program and in local agencies adminis- 
tering the program) in .conformity 
with the standards for a Merit System 
of Personnel Administration. 45 CPU 
Purl 70. and any standards prescribed 
by the US. Civil Service Commission 
pursuant to section '208 of the Inter- 
governmental Ptiwmnef Act of 1970 
modifying or superseding .such stand- 
ards 

<b>The Stale plan shall pros ide that 
the Stat«* agene> will develop and im- 
plement an alternative action plan for 
equal employment opportunity In all 
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aspects of personnel administration as 
specified in 45 CFR 70.4. Equal em- 
ptoyment opportunity. The alfirnm 
live action plan will provide for specif- 
ic action steps and timetables to assure 
equal employment opportunity. This 
plan shall be made available for review 
upon request. 

§ Fiscal arfminUtruUnn. 

The State plan .shall provide for 
such fiscal control and fund account- 
ing procedures as may be necessary to 
assure the proper disbursement of and 
accounting for funds paid to the State 
under this Subpart. „ 

§ iasrt.23 Special financial and technical 
assistance to poverty areas. 
The State plan shall provide that 
special financial and technical assist- 
ance shall be given to anus ot urban 
or rural poycity in providing services • 
and facilities for persons with develop- 
mental disabilities who are residents 
of such areas. 

§ C1K6.2I Reports. 

The State plan shall provide that 
the Sta*e agency wile make such re- 
ports In such form and containing 
such information, and at such time, as 
the Secretary may require, and will 
comply with such provisions as he may 
find necessary to assure the correct- 
ness and verification of such reports. 
These reports include, but are not lim- 
ited to. ta) the Developmental Disabil- 
ities Ol fire's program performance 
report antl tb) financial reports. 

§ 1 :SK6.25 Methods of evaluation. 

(a) The State plan shall describe the 
methods to be used to assess the effec- 
tiveness and accomplishments of the 
State in meeting the needs of persons 
with developmental disabilities in the 
State. . , r 

(b) The State plan shall provide for 
the Implementation of an evaluation 
system in accordance with § 1385.11 of 
this chapter. 

§ 13S6.20 I'se of volunteers. 

The State plan shall provide for th«« 
maximum utilisation of all available 
community resources including volun- 
teers serving under the Domestic Vol- 
unteer Services Act of 1973 (87 Stat. 
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394 > and other appropriate voluntary 
nigmilzatloiis. The list: of such services 
shall supplement, but shall not be in 
lieu of. paid employees. 

§ 1:186.27 Protection of employees' inter* 

est*. 

The State plan shall provide for fair 
and equitable arrangements (as deter* 
mined by the Secretary after consult** 
lion with the Secretary of Labor), to 
protect the interests of employees- af- 
fected by actions to carry out the. plan 
described in § 1386.42 including ar- 
rangements Resigned to preserve em- 
ployee rights and benefits and to pro- 
vide training and retraining of such 
employees where necessary and ar- 
rangements under which maximum ef- 
forts will be made to guarantee the 
employment of such employees. 

$ 1386.28 Membership of State planning 
council. 

Tlu- State pjan shall contain a cur- 
rent listing of the members of the 
State council, their names, and the 
constituency, agency, or organisation 
each represents. 

§ US$.29 Identification of &ate planning 
council ataff. 

The State plan shall <a> ( providc that 
the State council will be adequately 
staffed, consistent with its duties and 
responsibilities; (b) identify the staff 
assigned to the council; and (c) specify 
that the staff shall be responsible to 
the State council. 

J 1:186.3(1 Review of all other Stute plans. 

The State plan shall provide, to the 
maximum extent feasible, for an op- 
portunity for prior review and com* 
menf by the State council of all State 
plans of the State which relate to pro* 
grams affecting persons with develop- 
mental disabilities. The' State councils 
responsibilities in obtaining timely 
access to these other State plans, and 
the council's recourse if the plans are 
not made available will be detailed in 
guidelines to be issued by the Secre- 
tary 

§ |3h6.3l Review of State plan. 

The State plan shall provide that 
the State council will from time to 
time, but net less often than annually. 



review and evaluate its State plan ap« 
(Moved under t Ills Mibpatt and submit 
appropriate revisions to the Secretary. 

Provision ok Services and 
Construction or Facilities 

§ 1386.10 (ioals and objective*. 

The State plan shall describe clearly 
defined long-range goals and measur- 
able short-term objectives, with prima- 
ry eonsideiation given to }{ 1386.42 
through 1386.45 and to goals which 
may be established by the Secretary. 

§ 1386.41 Allocution of grant funds based 
on State priorities. 

(a) The State plan shall set forth 
priorities, policies, and procedures for 
the allocation and expenditure of 
funds under the plan, based on the es- 
tablished gods and objectives. 

(b) .Special consideration shall be 
given to those activities (1) which arc 
located in areas of urban or rural pov- 
erty, or (2) which provide services to 
the more sevcrly handicapped persons. 

(c) The State plan shall provide that 
high priority for approval shall be 
given to those activities that hold sig- 
nificant promise toward the allevi- 
ation of a developmental disability or 
toward the social, personal, physfral. 
or economic habituation or rehabilita- 
tion of individuals with such a disabil- 
ity. 

§ 1386.42 Deinstitutionalization. 

The State plan goats, objectives, and 
strategics shall address; (a) The elimi- 
nation of Inappropriate placement in 
institutions of persons with develop- 
mental disabilities, and (b) the im- 
provement of the quality of care and 
the state of surroundings of persons 
who are appropriately placed In insti- 
tutions. 

i 

§ 1386.43 Establishment of community 
program alternatives to institutionali- 
zation. 

The State plan shall support the es- 
tablishment of community programs 

' as alternatives to institutionalization 
and support such programs designed 
to provide services for the care and ha- 
bituation of persons with developmen- 
tal disabilities, and which utilize, to 

•the maximum extent feasible, the re 
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sources and personnel in related com- 
rnuniiy programs to assure full coordi- 
nation with such programs and to 
assuie the piovision of appropriate 
supplemental health, educational, or 
social services for persons with devel- 
opmental disabilities. 

§1:5X6.11 Karly screening, diagnosis, and 
evaluation. 

The State plan shall provide for 
early screening diagnosis, and evalua- 
tion (including maternal care, develop- 
mental screening, home care, infant 
and preschool stimulation programs, 
and parent counseling and training) of 
developmentally disabled infants and 
preschool children, particularly those 
with multiple handicaps. 

§ i:iMi.i."> (oiitovling. program coordina- 
tion. uihitriK'). foHow-ulonx. and pro- 
lii live service*. 

The State plan shall provide for 
counseling, program coordination, 
follow-aloim services, protective sen- 
*iffS t and personal advocacy on behalf 
of developmentally disabled -adults. 

$ i:is<t.1fi (Jo;tUt>. extent, and scope of 
services being j>r :*ided or to be pro- 
vided. 

<gi) The State plan shall describe the 
quality, extent, and scope of services 
bring provided, or to be provided, in 
implementing the State plan, under 
such other State plans for Federally 
assisted Si ate urograms as may be 
specified by Hie Secretary! but in any 
ease including the followiiiK Federally 
assisted pro-ams: Education for the 
handicapped, vocational rehabilita- 
tion, public assistance, medical assist- 
ance, social services, maternal and 
child healt h, crippled children's serv- 
ices, and comprehensive health and 
mental health plans. 

<!>> The State plan shall describe the 
quality, extent, and scope 'of treat- 
ment. serMees. and habitation being 
provided or lo rv provided in imple- 
ment no: the State plan to person with 
developmental disabilities from funds 
under this nart. 

<1> Quality. The State plan shall 
provide that services and facilities fur- 
nished under too State plan for per- 
sons u it h de\ elopmeMt al disabilit ics 
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will bv in accordance with the stand- 
ards set forth in § 1386.17. 

(2) Extent. The State pi: shall de- 
scribe -the extent of services to be pro- 
vided under the plan including: <i> The 
kinds of needs to be met. and individ- 
uals to be served (such as type and se- 
verity of disabilities, age groups, eco- 
nomic states), (ii) the geographic loca 
tion. distribution, and accessibility of 
services, and (iii) other relevant fac- 
tors. 

(3) Scope. The State plan shall de- 
scribe the scope of the services to be 
provided, taking into account Federal- 
ly-aided State and local programs in- 
volved, manpower, and financial re- 
sources, and other factors, directed 
toward the alleviation of developmen- 
tal disabilities, or toward the social, 
personal, physical or economic habi- 
tation, or rehabilitation of individuals 
with such disabilities. 

ie) The State plan shall describe 
how FeJeraL funds allotted to the 
State will be used to complement and 
augment rather than duplicate or re- 
place services and facilities which are 
eligible for Federal assistance under 
other State programs. 

§ ltfKfi.17 Ilabilitntion plans. 

For the purpose of complying with 
the assurance regarding individual h*- 
bilitation plans <§ 1386.Ub)(5)(x)>. the 
State plan shall describe the methods 
to be used to facilitate an annual 
review of the individual plans. The 
State plan shall also describe the re- 
quirements of the habituation plan 
which shall include at least the follow- 
ing: 

(a) The plan shall be in writing. 

(b) The plan shall be deve'oped 
jointly by (1) a representative's) of the 
program primarily responsible for deli- 
vering or coordinating Use delivery of 
services to the person for whom the 
plan is established. (2) such person, 
and (3; where appropriate, such per- 
son's parents or guardian orothcr rep- 
resentative. 

(c) Such plan shall contain a state- 
ment of the long-term habitation 
goals for the person and the interme- 
diate habilltation objectives relatin? 
to the attainment of such goals. Such 
objectives shall be stated specifically 
and in sequence and shall be expressed 
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in hchavorinl or other terms that pro- 
vide measurable indices of progress. 
The plan shall (1) describe how the 
objectives will be achieved and the 
barriers that might interfere with the 
achievement of them, <2) state objec- 
tive criteria and an evaluation proce- 
dure and schedule for determining 
whether such goals and objectives are 
belnp achieved, and (3) provide for a 
program coordinator who will be re- 
sponsible for the implementation of 
ihtfplan. 

(d) The plan shall contain a state- 
ment (In rpadily understandable form) 
of specific habilltation services to be 
provided, s,hall identify each agency 
which will deliver such services, shall 
describe the personnel (and their 
qualifications) necessary for the provi- 
sion of such services, and shall specify 
the date of the initiation of each serv- 
ice to be provided and the anticipated 
duration of each such service, 

(e) The plan shall specify the role 
and objectives of lit parties to the im- 
plementation of the plan. 

(f) Each habilltation plan shall be 
reviewed at least annually by the 
agency primarily responsible for the 
delivery of services to the person for 
whom the plan was established or re- 
sponsible for the coordination of the 
delivery of services to such person. In 
the course of the review, such person 
and the person's parents or guardian 
or other representative shall be given 
an opportunity to review such plan 
and to participate in Its revision. 

§ IS IVotfnun for construction of 
facilities 

When a specific portion of the 
State's allotment is set aslope for con- 
struction, the State plan shall provide 
for the development of a program of 
construction, renovation, or modern- 
ization of facilities for the provision of 
services for persons with developmen- 
tal disabilities. Such a program shall 
(a) be based on a statewide Inventory 
of existing facilities and a survey of 
need; (b)sct forth the relatlve'nced in 
accordance with § 1386.41; (c) assign 
priority to the construction of projects 
in ordei of relative need insofar as 
funds are available for costs of con- 
struction and costs of maintenance 
and operation of such projects. 



5 I.'IHIi. W Opportunity for appvul ami 
'hearing. 

The State plan shall provide for an 
opportunity for appeal to and hearing 
before the Slate agency for construc- 
tion to every applicant for a construc- 
tion project who is dissatisfied with 
any action of the Statt* agency for con- 
struction regarding Its application. 

Design for Implementation 

§ J386..V) Design for implementation of 
State plan. 

(a) The State plan shall contain a 
design for implementation which shall 
include (1) details of the methods ,to 
be used to implement the State plan, 
(2) specific objectives to achieve the 
goals set forth in the State plan, (3) a 
listing of the programs and resources 
to be used to meet such objectives, (4) 
priorities for spending of funds pro- 
vided under this Subpart, (5) a de- 
tailed plan for the use of such funds/ 
and (6)a method for periodic evalua- 
tion of the design's effectiveness, in 
meeting such objectives. 

(b) The designated Slate agepfcy is 
responsible for selecting from alterna- 
tive strategies those best methods 
which will achieve the gc/als and 
annual objectives as developed by the 
State council. The design' for imple- 
mentation shall identify trie-programs 
and activities related to each of the 
objectives set forth in accordance with 
§§ 1386.40 through j'386.45 and the 
amount of funds allocated to each ob- 
jective. The expenses of the State 
council are to £c included in the 
design for implementation. 

(c) The design for implementation is 
to be submit^d annually as part, of 
the annuiJ State plan revision. Revi- 
sions to the design for implementation 
may be made as necessary by the des- 
ignated State administering agency 
and shall be approved by the State 
council prior to submission to the Sec- 
retary. 

Subpart B — Staff Planning Council 

§ 1.1X6.60 Kofi* of State planning council. 

The role of the State council is to 
supervise the development of and ap- 
prove the State plan prepared by* the 
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iliMKHUU'tl Si ale Winnies) by pre 
vidiiu: itulilsinrr thr<-uidi I he establish- 
ment ol Koals and objectives, identifi- 
cation ol imps, and tin- si tting of pri- 
orities for the allocation of funds. In 
order to establish ci edible p.oals. the 
State council shall be responsible for 
nerds assessment. analy>is of pro 
grains currently and"potontiaU> ca.pa- 
bit- of providing .services to the devel- 
opinentally disabled, and establish* 
ment of priorities to deal with Monti 
fied icaps. The State council shall. es- 
tablish methods for monitoring x and 
evaiudmj! the implementation of the 
State plan to ensure that established 
Kiials and obji et Ives are bciiiK 
achieved. 



<j |:iM».»l Kst alignment i:f State planning 
council 

(a) Kach State which receives assist- 
ance under this pa:i shall establish a 
State council which will scivc as an 
ad\ urate for persons with developmen 
t.d d»abili(ies. The numbers shall be 
appointed by the Oovvrnor of the 
Slate „ . 

<b> Membership Kaeh State plan- 
ning council shall sit nil tunes include 
in its membership representatives of 
On- principal St sue agencies, local 
agencies, and itomto\ernmcnta) lifeli- 
nes and groups 'oiuerned with serv- 
ices to persons with dc\elopmcntal dis- 
abilities. As a mrtiinni.-n. the following 
Federal/Stale proiuains must be rep- 
resented bv th«- State agency member- 
ship on U"' rouncij. Education of the 
handicapped, vocat ional rehabilita- 
tion, public assistance, medical assist- 
ance, social s.-rviies. maternal and 
child health, crippled children's serv- 
ices comprehensive health planning, 
and mental health. At least ouu-third 
of the membership of such a council 
shall consist ol pei.vmo with develop 
mental disabilities, or tluir parents or 
guardians, who are not officers of an 
entity, or employees of any State 
auencs or of any other entity, which 
leceivus funds or provides .services 
i.ialer tin:, pan 
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State council personnel adequate to 
insure that the council has the capac- 
ity to fulfill its responsibilities and 
that the staff shall be responsible to 
the State council. 

§13K6ti3 IhitU-i of the Slate planning 
council. 
The State council shall - 
(a> Supervise the development of 
and approve the State plan required 
by this part; 

<b> Monitor and evaluate the imple- 
mentation of such State plan: 

(c) To the maximum extent feasible, 
review and commnnt on all State plans 
in the State which i elate to programs 
affecting persons with developmental 
disabilities; %* 

rdi Subnni to the Secretary, through 
the Governor, such periodic reports a.s 
the Secretary may reasonably request: 
and 

te) Submit revisions of the State 
plan to the. Secretary. 



\di i|intM' staff. 
r , u i « Si at v r ec«-i\ mi: assistance 
under tins pail shall enisaye for Its 



* i:is«;r»2 
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Subpart C— Prottction and Advocacy 
of Individual Rights 

§ i:i8<i.7U Stale system fur protection and 
a'hucacy of individual rijmi*. 
la) As a condition to a State s receiv- 
ing an allotment under Subpart A of 
this part,, the State shall/ provide as- 
surances satisfactory to the Secretary 
that not later than October i. 1977. a > 
the State wiP have in effect a system 
to^rotect and advocate the riKhts of 
persons with de\ .»opmental disabil 
dies. (2) such system w ill have the au- 
thority to pursue legal, administrative, 
and other appropriate remedies to 
injure the protection of the rlKhls of 
such persons who are receiving treat- 
ment services, or habilitalion wi'lnn 
the State, and (3) such system will be 
independent of any State aitenej 
winch provides treatment, seryices. or 
habilitalion to persons with develop 
mental disabilities. The Sccretar.v 
shall not make an allotment under 
Subpart A of thitf P^rt to a State lor 
any fiscal year beginning utter bep 
tember 30. 1977. unless the State has 
in effect such a system, 
(b) The Governor strait de annate 
* the akcncv responsible for adnnnisl it 
imy the protection and advocacy 
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s» »em and .shall approve the advocacy 
i pnnr to the approval of the Sec- 
retary Such plan i* to be submitted in 
accordance with .this .section and 
guidelines established by the Secre- 
tary. 

cc) The allotment to the State shall 
be > computed In accordance with 
i, UdS.lO (a), <b) excipt Unit the allot- 
ment to a State in any fiscal vear sliall 
not be less than $20,000. 

Sujparf D — Practico and Procoduro 
for Huoringt to Stattt on Conform- 
ity 'of Developmental Disabilities 
Plant to Fsdoral Rnquiromontt 

CiKNMlAl. 

$ I Definitions. 
Tor purposes- of thus Subpart only: 
(.1) The term "DDO" means Devel 

opmental Disabilities Office. 
to» The term "designee" means any 

•tner individnal so designated by the 

Secretary's delegate. 

(c) The term "Secretary" means the 
Secretary of the Department of 
Health. Education, and Welfare. * 

(d) The term "Secretary's delegate" 
means the Assistant Secretary for 
Human Development, or the Director, 
Developmental Disabilities Offrce. 

j J ,186.81 Scope of rules*. 

(a) The rules of procedure in this 
Subpart govern the practice for hear- 
rigs a! forded by the Department to 
S::itcs pursuant to § 138G.2 or 
$ M86.16. and the practice relating to 
deeuions upon such hearings. 

(b) Nothing in this part is intended 
to preclude or limit negotiations be- 
iwcen the Department and the State. 
•Abel her before, during, or after the 
hearing to resolve the issues which 
arc* or otherwise would be, considered 
at i he hearing. Such negotiation,; and 
resolution of issues are not part of the 
['♦wring, and are not governed by the 
rule.; in this subpart, except as ex- 
pressly provided herein. 

? 1JSG.H2 Keeordn to be public. 

All pleadings, correspondence, exhib- 
its, transcripts of testimony, excep- 
tions, briefs, decisions, and other docu- 
ments Med in the docket in any pro 
eeeding may be inspected and copied 
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in the office of (he DPO Hearing 
Clerk. liiQtilriis may be made at the 
Central Information Center, Depart - 
ment of Health. Kducation. and Wei- 
fare. 330 independence Aveime S.W . 
Wxsltfngton. DC. 2p201. 

?.iai<r>.S;i I W of gender and number* 

As used in this part, words importing 
the singular number may extend and 
■ he applied to several persons o'r things, 
and vice versa. Word.s importing the 
masculine gender may be applied to 
females or* organizations. 

§ 1M6.84 Suspensnn of rules. 

Upon notice to all parties, the Secre. 
lary'.s delegate or the presiding officer, 
with respect to matters pending before 
him and within his jurisdiction, may 
modify or waive *ny rule In this part, 
unless otherwise expressly provided, 
upon determination that no party will 
be unduly prejudiced and the ends of 
justice will thereby be served. 

§ 1.IH6.K5 Filing and service of paper*. 

(a) AH papers in the proceediiiRs' 
shall be filed with the DDO Hearing 
Clerk in an original and two copies. 
Originals only of exhibits and tran- 
scripts of testimony need be filed. , 

(b) All papers In the proceedings 
shall be served on all parties by per- 
sonal delivery or by mail. Service on 
Ihe party's .designated representative 
will be deemed service upon the party 

PllKUMWARY MaTTKKS- NOTICE AMD 

Pari iks ■ 

§ 13M6.90 Notice of hearing or opportunity 
for hearing. 

Proeeedlngs are rommenced by mail- 
ing a notice of hearing or opporUuiit} 
for hearing from (he Sccn-tary's deli- 
gate to the State couneiKand the des 
Ignated State arency. The notice shah 
state the time and place for the hear- 
ing, and the issues which will be con- 
sidered, and shall be published in the 
I'*ED*.nAi. Register. 

§ 1386.91 Time of heaiing- 

The hearing striit oe scheduled not 
less than 30 days nor moie than 60 
days after the dale notice of the tft ar 
mg is furnished ».> the sit ate. 
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S \:m.n Marc. 

' The hearing shall be held inThe city 
in which the regional office of the De- 
partment is located or in sucli other 
place as is fixed by the Secretary's del- 
egate in light of the circumstances of 
the cast*, with due regard for the con- 
venience and necessity of the parties 
or their repi eseutatives, 

§ Instil ntJiraring. 

• fa) The Secretary's delegate may. 
prior to a hearing under § 1386.2 6r 
§ 1306.16, notify the Stole in writing of 
additional issues which will be consid- 
ered at the hearing, and such notice 
shall be published in tin- Fedkrai. Rko- 
istkk. If such notico is furnished to 
the State less than 20 days before the 
date of the hairing, the Stale or any 
other, party, at if s request, shall be 
granted a postponement of the hear- 
ing to a date 20 days after such notice 
A-as furnished, or Mich h'W-r date as 
may be agreed to hv Ihe Secretary's 
delegate. 

% fb) If. as a result of negotiations be 
l •Aeon the Department and the Stat* 1 , 
the submittal of a plan amendment, a 
rhange in the State program or other 
actions by the Stile, any issue is re* 
vohed in whole or in pan. hut new or 
modified i-isntN an- presented, as speci- 
fied b> the Secret ar>s delegate, the 
hcaimg shall proceed on Mich new or 
mo.tified issues. , 
T) < 1 > If at any time, whether prior 
to during or aftei lie* hearing tlv- Sec- 
retary's delegate finds that the State 
has come into compliance with Feder- 
al requirements on any issue in whole 
or in part he shall remove such issue 
from the proceedings in whole or in 
p.ui as may be appropriate. If all 
'x-uies are icmoved he shall terminate 
the hearing. 

(2) Prior to the removal of any issue 
from the hearing in whole or in part 
he Steretarv's delegate shall provide 
nil parties other than tin* Department 
;.nd the State (see $ l38G.94lb>> with 
he statement of his intention and the 
reasons therefor and a copy of the 
proposed Slate plan provision on 
which the State ;uid lie have settled 
:uid (he part ie» »hU! ha\e opportunity 
to submit in wnting within 15 days, 
lor the consideration of the Secre- 
tary delegate and for the record, 



their views as to. or any information 
bearing upon, the merits of the pro- 
posed plan provision and the merits of 
the reasons of the Secretary's delegate 
for removing the issue from the hear 
inK-. 

(d)' The issues considered at the 
hearing shall be limbed to those issues 
of which the State is notified as pro- 
vided in § 1386.90 and paragn s (a) of 
this section, and new or modified 
issues described in paragraph (b) of 
this section, and shall not include 
issues or parts of issues removed, from 
the proceedings pursuant to para- 
graph (c) of tihis section. 

§l;l8fi.9t Kequesl to participiUc in hear- 
ing. 

(a) The Department and the Stale 
council and the designated State 
agency are parties to the hearing with- 
out making a specific request to par- 
ticipate. ' / 

(b) (t) Other individuals or ijroups 
may be recognized a.s parties, if the 
issues to be considered at ,lhe Inuring 
have caused them injury and their in- 
terest is within the zone of int« rests to 
be protected by the governing Federal 
statute. 

I'D Any individual .or group wishing 
to participate as a party-shall file a w- 
tition with the DDO Hearing Clerk 
within 15 days after notice of the 
hearing has been published in the Fsu- 
kual Rkcistf.r. and sftall serve a copy 
on each party of record at that time in 
accordance with § 138G.85(b). Su^h pe- 
tition shall concisely state (i) petition- 
er's interest in the proceeding. vii> who 
will appear for peMUoner, OiO the 
issues on which petitioner wishes to 
participate, and (iv) whether petit '.on- 
er intends to present witnesses. 

(3) Any party may, within 5 days of 
receipt of such petition, file comments 
thereon. • 

t4> The presiding officer shall 
promptly determine whether each pe 
titioner has the requisite interest in 
the proceedings and shall permit or 
deny participation accordingly, Where 
petitions to participate as parties are 
made by individuals -or groups with 
common interests, the presiding offi* 
cer may request all such petitioners to 
designate a single representative, or he 
may recognize one or more of Mich pe 
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tit loner tt> represent nil such petition 
rr.v The pre:.|iling ofherr shall give 
each petitioner written notice of the 
decision on his petition, and if the pe- 
tition is denied, he shall briefly state 
the grounds for denial. 

(c)(1) Any interested person or orga- 
nization wishing to participate as 
amicus curiae shall file a petition with 
the DDO Hearing Clerk before the 
commencement of the hearing. Such 
petition shall concisely state (i) the pe- 
titioner's interest in the hearing, (ii) 
%M will represent the petitioner, and 
on) the issues on which petitioner in- 
tends to present argument. The pre- 
siding officer may granr the petition if 
he finds that the petitioner has a le 
intimate interest in the proceedings, 
that such participation will not unduly 
delay the outcome and may contribute 
materially to the proper disposition of 
the issues. An amicus curiae is not a 
^arty but may participate as provided 
iii this paragraph. 

i'>\ An amicus curiae may present a 
brief oiai statement at the hearing, at 
ue point in the proceedings specified 
by the presiding officer. He may 
submit a written statement of position 
to the presiding ottteer prior to the be- 
ginning ol a hearing, and shall .serve a 
copv on each party. He may also 
.submit a brief or written statement at 
Mich Mine as the parties submit briefs, 
and shall serve a cop> on each paity. 

Hearing Phockomrks 

^ i;)Sh.lOO Who preside*. 

ci> The presiding officer at a hear- 
ing shall be the Secretary's delegate or 
his designer. 

<b> The designation of the presiding 
officer shall be in writing. A copy of 
Hir designation shall be k"?*ved on all 
parties. 

£ 1386.101 Authority of presiding officer. 

<a> The presiding officer shall have 
the duty to conduct a fair hearing, to 
a\oui delay, maintain order, and make 
a record of the proceedings. He shall 
have all powers necessary to accom- 
plish these ends, including, but not 
limited to. the powei to: 

ip Change the date. time, and place 
of the hearing, upon due notice to the 
parties This Includes the power to 
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continue the h»\'»rmr in whole or >n 
part. 

(2) Hold conferences tc settle or sim- 
plify the issues in a proceeding, or to 
consider other matters that may aid in 
the expeditious disposition of the pro- 
ceeding. 

(3) Regulate participation of parties 
and amici curiae and require parties 
and*aniici curiae to state their position 
with respect to the various issues in 
the proceeding. 

(4) Administer oaths and affirma- 
tions. 

(5) Rule on motions and other proce- 
dural items on matters pending before 
him. including issuance of protective 
orders or other relief to a partv 
agains' vvhom discovery is sought. 

(6) Regulate the course of the hear- 
ing and conduct of counsel therein. 

(7) Examine witnesses. 

(8) Receive, rule on. exclude, or limit 
evidence or discovery. 

(9) Fix the time for filing motions, 
petitions, briefs, or other items in mat- 
ters pending before him. 

(10) If the presiding officer is the 
Secretary's delegate, make a final deci- 
sion. 

(11) If the presiding officer is a hear- 
ing examiner, certify the entire record 
including his recommended findings 
and proposed decision to the Secre- 
tary's delegate 

<I2) Take any action authorized by 
the rules in this part or in conform- 
ance with the provisions of 5 U.S.C. 
551-559. 

(b) The presiding officer does not 
have authority to compel by subpoena 
the production of witnesses, papers, or 
other evidence. 

(o If the presiding officer is a hear- 
ing examiner, his authority pertains to 
the issues of compliance by a State 
with Federal requirements which are 
to be considered at the hearing, ar 1 
does not extend to the question of 
whether, in case of any noncompli- 
ance. Federal payments will not be 
made in respect to the entire State 
plan or will be limited to categories 
under or parts of the State plan af- 
fected by such noncompliance. 

§ 1386.102 Right* of parti**. 
All parties mav 
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(si) Appear by counsel or other au- 
thorized represent at ivt\ in all hearing 
proceedings. ■ 

(b) Partieipate in any prehearing 
conference held b> the presiding offi- 
cer. 

ic) Agree to stipulations as to facts 
which will be made a part of the 
word. 

(d) Make opening statements at the 
hearing. 

(e) Present relevant evidence on the 
lSMie:; at the nearing. 

(f) Present witnesses who then must 
be available for cross examination by 
all 01 her parties. 

(g) Present oral argument i at the 
hearing. 

(h> Submit written briefs, proposed 
findings of fact, and proposed conclu- 
sions of law. after the hearing. 

§ USti.lo:! Discovery 

The Department and any party 
named in the Notice issued pursuant 
to ,131)6.90 shall have the right to 
conduct discovery (including deposi- 
l.ons) against opposing parties. Rules 
26-37 of the Federal Rules of Civil 
procedure shall apply to such proceed- 
ings; there will be no fixed rule on pri- 
ority of discovery. Upoo written 
motion, the presiding otl icer shall 
promptly rule upon an.v objection to 
such discovery action initiated pursu- 
ant to this section. The presiding offi- 
cer .-.halt also have the power to grant 
a protective order or relief to any 
party against whom discovery is 
sought ami to restrict or control dis- 
co\er> so as lo prevent undue deiav in 
the conduct of the hearing. Upon the 
failure of any party to make discovery, 
the presiding officei may. m his dis- 
rreiion. issue any orde- and impose 
anv sanction i other than contempt 
orders) authorized by Rule 37 of the 
Federal Rules of Civii Procedure. 

J i:t n.lOI Fviilentmry purpose. 

The hearing is directed to receiving 
factual evidence and expert opinion 
testimony related '«o the issues in the 
proceeding. Argument will not be re- 
ceived in evidence; lather it should be 
presented In statements, memoranda, 
or briefs, as determined foj the presid- 
ing officer. Brief opening statements 
which shall he limited to statement of 



tlie party's position and what he in 
tends to prove, may be made at hear- 
ings. 

§ 1:186.105 Kvidencv. 

(a) Testimony. Testimony shall be 
given orally under oath or affirmation 
by witnesses at the hearing. Witnesses 
shall be available at the hearing for 
cross-examination by all parties. 

(b) Stipulations and exhibits. Two or 
more parties may agree to stipulations 
of fact. Such stipulations^^ anj ex- 
hibit proposed by any party, shall be 
exchanged at the prehearing confer 
enee or otherwise prior to the hearing 
if the presiding officer so requires. 

(c) Rules of evidence. Technical rules 
of evidence shall not apply to hearings 
conducted pursuant to this part, but 
rules or principles designed to assure 
production of the most credible evi- 
dence available and to subject testimo- 
ny to test by cross-pxamlnation shall 
be applied where reasonably necessary 
by the presiding officer. A witness may 
be cross-examined on any matter "ma- 
terial to the proceeding without 
regard to the scope of his direct exam- 
ination. The presiding officer may ex- 
clude irrelevant, immaterial, or unduly 
repetitious evidence. All documents 
and other evidence offered or taken 
for the record shall be open to exami- 
nation by the parties and opportunty 
shall be given to refute facts and ugu- 
mentis advanced on cither side of the 
issues. 

§ i;*Sfi.l0H KvtluMtm from hearing; fur 
misconduct. 
Disrespectful, disorderly, or contu- 
macious language or contemptuous 
conducttrcfusal to comply with direc- 
tions, orrontinucd use of dilatory tac- 
tics by any person at the hearing 
before a presiding officer shall consti- 
tute grounds for immediate exclusion 
of such person from the hearing by 
the presiding officer. 

§ i:iH<U07 tlnsponsored written material. 

Letters expressing views or urging 
action and other unsponsored s written 
material regarding matters in issue in 
a hearing will be placed in the corre- 
spondence section of the docket of the 
proceeding. These dat a are not 
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di cnied part ol the evidence or record 
at the hearing. 

ji.tSfi.UM Official transcript. • 

The Department uill designate the 
official reportei for all hearings. The 
official transcripts of testimony taken, 
together with any stipulations, exhib- 
,u>, briefs, or memoranda of law filed 
therewith shall be filed with the De- 
I .rtment Transcripts of testimony in 
hearings may be obtained from the of- 
ficial reporter by th* parties and the 
public at rates not to exceed the maxi- 
mum rates fixed by the contract be- 
tween the Department and the report- 
er Upon notice to all parties, the pre- 
sidium officer may authorize correc- 
tions to the transciipt which involve 
mallei's of substance. 

§ i:tS6 h>9 Record for decision. 

The transcript of testimony, exhib- 
it.,, and all papers and requests filed in 
the proceedings, except the corre- 
spondence section of the docket, in- 
cluding rulings and any recommended 
or initial decision shall constitute the 
exclusive record for decision. 

Post hearing Pao( > dukks. Dlcisions 

$ 1386.1 !0 PosthenritiK briefs. 

'I In- presiding officer shajl fix the 
tune for filing posthe; • ing bncfs 
which shall not exceed 20 days after 
U'tmination of t hc^ hearing. Such 
brills may contain proposed findings 
of fact and conclusions of law. and, if 
P rmittco. leply bncfs. 

§ 1 1 Decisions following hearing. 

(a) If the Secretary's delegate is the 
ore^ding officer, he shall, when the 



(2) Any paif.v may. within 20 days, 
file with the Secretary's delegate ex- 
ceptions to the recommended findings 
and proposed decision and a support- 
ing brief or statement. 

(3) The Secretary's delegate shall 
thereupon review the recommended 
decision and. within 60 days of its issu- 
ance, issue his own decision. 

(e) If the Secretary's delegate con- 
cludes. 

(1) In the case, of a hearing under 
§ 1386.2. that a State plan does not 
comply with Federal requirements, he 
shall also specify whether the State's 
total allotment for the fiscal year will 
not be authorised for the Slate or 
whether in the exercise of his discre- 
tion, the allotment will be limited to 
categories under or parts of the State 
plan not affected by such noncompli- 
ance*: 

(2) In the case of a hearing pursuant 
to § 1386.36. that the State is not-com- 
plying with requirements of the State 
plan he shall also specify whether fur- 
ther payments will not be made to t,hc 
State or whether, in the exercise of 
his discretion, pavinents will be limit- 
ed to categories under or parts of the 
Stale plan not affected by such non- 
compliance* The Secretary's delegate 
may ask the parties for recommenda- 
tions on briefs oi may hold confer- 
ences of the parties on these ques- 
tions 

(d) The decision of the Secretary's 
delegate undei this section shall be 
the final decision of the Secretary and 
shal' constitute "final agency action" 
within the meaning of 5 U.S.C 704 
and the "Secretary's action" within 
the meaning of section 138 of the Act. 
The Secretary's delegate's decision 



tune fo»- submission of postheanng, *>hall be promptly served on all parties, 
briefs has expired, issue his decisiM^and amlci. if any. 
within GO days. "Jf" 

' §\13KS.U2 



il»U) If a heaiing examiner is . the 
presidirg officer* he shall. withift^Ol 
riavs of the time for snbmissiori^of 
posthearmg briefs has expired, certify 
the entire record, including his recom- 
mended findings and proposed deci- 
sion, to the Secretary's delegate. The 
Seeietary s delegate shall serve a copy 
of the recommended findings and pro- 
posed decision upon all parties, and 
amici, it any. 



Effective date 
Secretary 'n delegate. 



of decision by 



^<a> If. in the case of a hearing ptu.su 
ant to § 1386.2, the Secretary's dele- 
gate concludes that a State plan does 
not comply with Federal require- 
ments, and his decision provides that 
the allotment will be authorized but 
limited to categories under or parts of 
the State plan not affected by such 
noncompliance. Sis decision shall 
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specify the effective date for the ati- 
lliorixaliuti of Mie allotment. 

■ b> If. in the ease of a hearing pur.su 
ant to ft 1386.16. the Secretary's dele* 
gate concludes that the State is not 
complying wit>i requirements of the 
Stale plan, his decision that further 
payments will not be made to the 
State, or payments will be limited to 
O categories under or parts of the State 
plan noi affected, shall specify the ef- 
festive date for the withholding of 
Federal funds. 

(c) The effective date shall not be 
eaiher than the date of the decision of 
the Secretary's delegate and shall not 
be later than the first day of the next 
calendar quarter 

vd) The provisions of this section 
may not be waived pursuant to 
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DEPARTMENT Of HEALTH, 
EDUCATION, AND WELFARE 

Offlc* of Human Development 
Service* 

45 CFR Parts 13t5, and 1317 

Developmental Disability Program 

agency: Department of Health, 
Education, and Welfare, Office of 
Human Development Services (HDS), 
Rehabilitation Services Administration 
(RSA). 

ac tion: Notice of proposed rulemaking. 

SUMMARY: The Rehabilitation Services 
Administration (RSA) in HDS proposes 
new and revised regulations. The basis 
for these regulations ia the 
Developmental Disabilities legislation. 
In these proposed rules, RSA is also 
revising and clarifying the current 
policies and regulations that will have 
continued applicability. The proposed 
rules do not include regulations for the 
university affilieted facilities program, 
which have been issued separately 
under 45 CFR Part 1388 (August 6, 1979, 
Vol 44, No. 152), except for a new 
requirement for an assurance regarding 
the rights of persons with developmental 
disabilities. 

date: Comments on the proposed 
rulemaking must be received on or 
before August 7 # 1980. 
address: Comments should be 
addressed to Commissioner, 
Rehabilitation Services Administration, 
U.S. Departments Health. Education, 
and Welfare. Washington, D.C. 20201. 
Comments are available for public 
inspection in the Bureau of 
Developmental Disabilities, RSA. Room 
3070, Mary E Switzer Building, 330 C 
Street S.W., Washington, D.C. 20201, 
Monday through Friday, 8:30 a.m. to 5:00 
p.m., telephone (202) 245-0335. 
FOR FURTHER INFORMATION CONTACT! 
Ms. Marjorie Kirkland, Bureau of 
Developmental Disabilities, 
Washington, D.C. 20201, Telephone: 
(202) 245-0335. 

SUPPLEMENTARY INFORMATION: 

General 

We are proposing new regulations to 
implement Title V of the Rehabilitation, 
Comprehensive Services, and 
Developmental Disabilities 
Amendments of 1978, as well as to meet 
additional needs of the program which 
have become apparent. The title of the 
new Act is the Developmental 
Disabilities Assistance and Bill of Rights 
Act. It provide* for a three-year 
extension of the authorizations of 



appropriations for (1) The basic State 
program; (2) systems for protection and 
advocacy of individual rights; (3) the 
university affiliated facilities programs 
for administration and operation of 
training and service programs; and (4) 
special project grants including projects 
of national significance. The following 
seven sections present the major 
changes made to the developmental 
disabilities programs by the 1078 
amendments. The policies and purposes 
3 of the changes are discussed in the 
'section-by-section analysis of the 
proposed regulations. 

Parts of the Rehabilitation Services 
Administration will soon be transferred 
to the new Department of Education; the 
Developmental Disabilities Office will 
remain in the Department which will 
become the Department of Health and 
Human Services. Changes resulting from 
the reorganization will be made in the 
final regulations. 

Definition of Developmental Disability 

A major change brought about by tl>e 
1978 amendments is in the definition of 
developmental disability. The new 
definition is based on a study mandated 
by Pub. L 94-103. It states that a 
developmental disability: (i) is severe 
and chronic; (2) is attributable to a 
mental or physical impairment; (3) is 
manifested before age 22; (4) is expected 
to continue indefinitely; (5) results in 
substantial functional limitation in three 
of seven specified areas of major life 
activities; and (ft) reflects the need for 
lifelong and individually planned 
services. 

The House Conference Report No. 95- 
1789, accompanying rt.R. 12467, p. 104, 
95th Congress. Second Session, noted 
that M the definition is intended to cover 
everyone currently covered under the 
definition and it is also intended to add 
other individuals with similar 
characteristics. . . . It is not the Intent - 
to exclude anyone who legitimately 
should have been included under the 
definition in current law. M 

Rights of the Developmentally Disabled 

Section 111 of Pub. L 94-103 
contained a series of "findings' 1 
respecting the rights of developmentally 
disabled persons, including the 
following; 

(1) Persons with developmental 
disabilities have a right to appropriate 
treatment for their disabilities; 

(2) Treatment should be designed to 
maximize the developmental potential 
of the person; 

(3) The Federal government and the 
States both have an obligation to assure 
that public funds are not provided to 

• any institutional or other residential 



program for persons with developmental 
disabilities that does not meet certain 
stated standards; 

(4) Nonresidential programs must be 
appropriate to the persons served. 

No authority was included in that Act 
to allow the Department to withhold 
funds from States on the basis of failure 
to meet the findings. 

The 1978 amendments, however, 
added a requirement to the basic State 
grant program that the State assure the 
Secretary that the rights of 
developmentally disabled people are to 
be protected consistent with Sec. 111. 
The Department has decided to require 
that all programs authorized under the 
Act, except for the protection and 
advocacy systems, comply with Sec. \\1 
of the Act. The protection and advocacy 
systems are exempted because they are 
an extension of the "Rights" provisions 
and the systems do not provide services, 
treatment or habilitation.The 
Department believes that applying this 
policy to the other; programs is within 
the intent of Congress, Recipients of 
funds under the Act are to assure the 
State and the Commissioner that they 
will provide services which comply with 
the requirements of Sec. Ill (Rights). 
Failure to comply with the assurance 
may result in the loss of Federal funds. 

Pro tec 1 on and Advocacy Systems 

The 1978 amendments made several 
changes in the protection and advocacy 
provisions. They are a prohibition! 
against the State planning council's 
administration of the State's system: a 
requirement that a report describing the 
State's activities be submitted to the 
Secretary at least once every three 
years; and a requirement that a program 
performance report be submitted 
annually. Failure to have an approvable 
system in place will result in the loss of 
Federal funds for the ba> <o State grant 
program as well as for ths protection 
and advocacy system. Minimum 
allotments of $50,000 are established for 
the States. 

State Planning Councils 

Several changes in the Act affect 
State planning councils. One-half, 
instead of one-third, of the members are 
to be consumers and their 
representatives. The principal State 
agencies represented on the council 
remain the same ao in the prior Act out 
in addition, higher education training 
facilities and local agencies must now 
be represented. The Governor is to 
appoint all members and provide for 
appropriate rotation of the members. 

The State council is so constituted 
that it provides a forum for consumer 
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involvement in policy and priority 
determinations. 

The council also provides a means for 
exploring all avenues for the provision 
of services through State and local, 
private, and public agencies. Unlike the 
prior system the council must now 
develop the State plan jointly with the 
administering agency. ~ 

State Plan 

The major part of the Developmental 
Usabilities Program is the basic State 
plan. In 1970. the program was seen as a 
planning and coordinating mechanism, 
with some fundi for augmenting services 
provided by other agencies. The 
amendments of 1976 have to a 
considerable degree, changed the 
programs to provide services. The 
priority service areas are: (a) case 
management; (b) child development; (c) 
alternative community living 
arrangements; and (d) non-vocational 
social-development. 

The Act provides that until the 
appropriation exceeds $60 million a 
year, a State is required to fund at least 
one, but not more than two. priority 
service areas. The State may fund three 
priority service areas when the Federal 
appropnation is more than $60 million. 
Regardless of the Federal appropriation, 
however, the State must spend at least 
65 percent or $100,000 (whichever U 
greater) of its allotment for services. 

For those States which ;oi»ld have to 
reduce the amount of Federal funds 
spent on planning activities in order to 
meet these requirements, however, the 
Act provides a transitional period. 
Those States need not reduce the 
amount spent for planning in the fiscal 
years ending September 30, 1979 and 
September 30. 1980. By October 1. 1960. 
X^w however, all States must allocate at 
least 65 percent for services. These 
transitional provisions are not included 
in the regulations because the 
Department believes they are self 
implementing, antf because they will 
soon expire. 

The State plan now must be revised at 
U>dSt every'three years, instead of 
annually, as before. It must, however, be 
reviewed annually by the State council 
for needed changes in priority service 
areas. There are now eight major, 
sections of the State plan instead of the 
30 previously required. 

Allotments 

The 1976 amendments increase from 
SlOO.OOO to $250,000 the minimum 
allotment each State and Puerto Rico 
may receive for the basic State program 
Mimmums for the other Territories are 
ncreased to $100,000. The Northern 



Marians Islands may-participate in the 
program if it chooses. 

Special Project Grants 

New grant authority is available to 
support the development and 
demonstration of methods to attract and 
retain professional personnel to serve 
developmentally disabled people, and 
the demonstration of methods to expand 
or improve protection and advocacy . 
services. The Commissioner is to 
establish procedures to ensure the 
involvement of developmentally 
disabled persons and their parents in 
the determination of priorities for these 
grants. 

Overview of Regulations 

The regulations in these parts are 
reorganized and rewritten for clarity 
and simplicity in accordance with 
HEWs Operation Common Sense. 

The following regulations were 
previously promulgated in 45 CFR parts 
1365, 1386. and 1387 and are not 
changed, but are included in these 
regulations for the sake of clarity and 
completeness. 

New Locution of Regulations Promulgated m 
1977, Not Substantively Changed 



Praaaot taction and t>\<+ Propoaad 
taction 



1365 7-Rtcovery,. 13656 

1345 9 — Cooparatrvt or font tflort batwaen 1366 5 

Stataa and agvncm 

1385 10— ApvxSt .... 1356 5 

1366 1(b)— PurpoM and asaurancas 136646 

1366 2(a). (b). (d) (e)— Plan tubm*$s*on and tp* 130642 
proval 

1366 3— Otagnaoonot Stata agency**)) for ad- 1366 << 
rnntatraoofl 

1366 4— *o>ntr*cabon of adnvwttfatrva program 1386 41(c) 
urat 

1366 iota) (b)—AJk*mant« to Stata* 13661 

136611— flaallotmant o* fund* 1366? 

1 366 1 2(d)-Cond>tons on urn of aJitomant 1 366 9(b) 

136613— Fadarai antra 13666 

136614— Norduptaton - - 13661 
1366 15(a)— Paymtnts tor planning admmtstra 1366 9 

ton. aarvtcaa and construction 

1366 l6(a>-W*hottng of paymants 1366 11 

1 366 20— Mttnodt ot admrntstrabon 1 366 43 

1 366 2 1 — Paraorv* adrmmstf aton 1366 12 

1366 2X— Facal aOfl*ntVraton 1366 41(e) 

1366 23— Spaoal financial tnd lechmcal assist 1366 47(0 

arc* to povarty araas 

1366 24— Raporta > 1386 41(d) 

l36625(a)-*rfalhodtof avtfcaboo 138649 

1 366 28— Uaa of voHxiteari 1306 50 

1366 47— WaWitabon plana 1366 52 

1366 61— EstabH*nmani of State planning coun 136641 

c* 

136660- 112— Subpart O Prtcbct tnd Procai386 60- 112 
dura tor Haa/mgj to Stalts on Conto*nvty of 
Deveiopmamat D**biwt>os Plans to Fadara' 
raquwamtntt 

1387 2— AppfctfK* content 1387 4 

1387 3—Efcgtte apptcama 1337 3 
1387 20- 23— Spacut ptojact grant* 



In proposing the new regulations, we 
maintain the underlying purpose of the 
regulations as stated in the Preamble to 
the Proposed Rules published in the 
Federal Register on August 30. 1976 (Part 
II. Vol 41. No. 169). That purpose is to 
ensure the continued targeting of funds 



and resources to services to 
developmentally disabled individuals 
through a national. State, and local 
partnership. To this end. the goal of the 
program is to enable States to increase 
the provision of quality services to 
persons with developmental disabilities. 
The goal is to be reached through the 
design and implementation of a 
comprehensive and continuing State 
plan which makes optimal use of 
Federal, State, local, and private 
resources, and assures the rights and 
dignity of all those being served. 

The following is a section-by-section 
analysis of the proposed regulations 
(The references in parentheses in the 
headings are to the applicable sections 
H of the Act.) 

Part 1385— General 

This part sets out the provisions 
applicable to two or more of the 
developmental disabilities programs. 
We believe that this organization will 
make it easier for members of the public 
to locate common policies and 
procedures, and that it will avoid 
unnecessary duplication. 

Section 1385.1 Purpose of the 
regulations. (Sec. 109) ' 

This section sets forth the purpose of 
these regulations which is to implement 
the Act, and to provide operational and 
administrative information needed by 
users to understand the requirements 
and to act appropriately. 

Section 1385.2 Definitions. (Sec. 102) 

This section includes definitions used 
in Parts 1386. 1387. and 1388 of this 
chapter. Terms relating only to 
construction have been omitted because 
the Act no longer provides authority for 
construction activities. 

We have quoted the definition of 
developmental disabilities from the Act 
without elaboration. Some-people have 
expressed concern that we need to 
clarify several terms in the definition 
For example, "severe disability" and 
"substantial fui.. tional limitation" are 
subject to varied interpretations, so that 
one State might find an individual 
eligible for services under the Act. but 
another might not. The Department 
believes that all of the specifications 
taken together constitute an adequate 
definition without further definition of 
the component terms. 

We welcome comments regarding 
problems encountered in- using this 
definition. We are particulary interested 
to know whether the term "substantial 
functional limitations" needs to be 
defined, also whether the seven arens 
of life activi 4, need further definition 
We hope to lean whether the 
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unelaborated definition will bring about 
greater ease of planning, administration 
and programming; and. most of all, if it 
results in providing services to the 
developmental^ disabled population. 

Section 2385.3 Rights of persons with 
developmental disabilities (Rights). 
(Sec. Ill) 

The "Rights of the Developmentally 
Disabled/' which was included in but 
not implemented by Pub. L 94-103, is 
being applied by the Rehabilitation 
Services Administration in relation to all 
programs authorized under the Act 
(except the protection and advocacy 
program for the reasons stated above in 
'Rights of the Developmentally 
Disabled"). However, the .1978 
amendments require implementation of 
the provision. The regulations elaborate 
on the "Rights" in the following ways: 
(1) we have added to the list of "rights 0 
standards for compliance with Medicare 
fire protection requirements. The 
Medicare standards have been proposed 
in order to avoid confusion for providers 
" of services and States; (2) we have 
added standards for nonresidential 
programs; and (3) we have prohibited 
the award of State and Federal funds to 
programs or activities which do not 
meet the standards. Paragraph (b) 
provides that each grantee, except for 
the protection and advocacy program* 
must give an assurance that no Federal 
or State funds will be used by any 
project, program, activity, or facility that 
does not comply with this section. 
Failure to comply with this assurance 
may result in the loss of Federal funding. 

Section 1385.4 Grants administration 
requirements. 

This section incorporated 45 CFR Part 
74. and other Departmental grants 
requirements that are applicable to 
devlopmental disabilities programs. A 
new provision has been added providing 
for a notification and hearing if a 
specific claim is to be disallowed. 

The proposed regulation, in paragraph 
(c). provides for the first time that State* 
may appeal disallowances to the 
Departmental Grant Appeals Board. The 
decision of the Board shall constitute the 
final agency decision on the 
disallowances. 

Paragraph (d) pertains to the 
examination of all records of grantees 
and sub-grantees receiving funds under 
the Act by authorized representatives of 
the Secretary or the Comptroller 
General of the United States. The 
proposed regulation, although included 
in 45 CFR Part 74, is added to emphasize 
the need for access to records, including 
all records of the protection and 
advocacy system relating to Federally 



funded activities, in order for the 
Department to carry out its 
responsibilities and to assure^ proper use 
of Federal funds. Some States and 
agencies have objected to this activity in 
the past. 

Section 1385.5 Awards 

Section 1385.6 Reco very of Federal 
fun ds used for construction of facilities. 
(Sec 107) 

No substantive changes are proposed 
from the present regulations. 

Section 1385.7 Assurances regarding 
evaluation system. (Sec. 110(a)) 

As a condition to the receipt of 
Federal funds under the Act beginnir^ 
October 1, 1980. each State must assure 
the .Commissioner that ft will submit ft 
time-phased plan for implementation of 
a comprehensive system for the 
evaluation of services to persons with 
developmental disabilities provided 
under the Act. By October 1. 1982, the 
State must also assure the 
Commissioner that it is using the 
evaluation system. Failure to do so may 
result in the loss of Federal funding. 
Except for a revision* of the time 
schedule for planning and 
implementation, these provisions are the 
same as those in present regulations. 
The Commissioner will issue 
instructions to the States on planning 
and implementing the evaluation 
system. 

Part 1366— Formula Grant Programs 

The purpose of this part of the 
proposed regulations is to specify 
policies and procedures for the conduct 
of the formula grant programs, Including 
the implementation of the .changes in the 
1978 amendments. Part 1386 is divided 
into four subparts. Subpart A contains 
the general provisions pertaining to one 
or both of the formula grant programs, 
except where noted. Subpart B provides 
details of the requirements of the 
protection.and advocacy system. 
Subpart C deals with the basic grant 
program including provisions regarding 
the State planning councils. Subpart D 
explains the practices and procedures 
for hearings when a question of 
conformity orvcompliance has been 
raised. 

Subpart A— General 

Section 1386. 1 Formula for detemining 
allotments. (Sec. 132(a)) 

No substantive changes are proposed 
from the present regulations. 



Section 1366.2 Allotment for basic 
grant program. (Sec. 132(a)(2) (A) & (B)) 

This section informs the States and 
Territories of the new minimum 
allotments, increased from $150,000 to 
$250,000 for States, the District of 
Columbia, and Puerto Rico. The other 
Territories are to be alloted $135,000 as 
a result of this reasoning: 

(1) Sec. 132(a)(2)(A) Hates that the 
allotment to the Territories may not be 
less than $100,000; 

(2) Sec. 133(b)(4)(B) Hates that M not 
less than $100,000 or 65 percent * * *. 
whichever is greater, will be expended 
(on services * * (Emphasis added.) 

(3) In order for the Territories to spend 
$100,000 (the greater amount) and still 
have funds for planning and 
administration, it is evident that their 
allotment must be more than $100,000. 

(4) We are allotting 35 percent of 
$100,000 to the Territories for planning 
and administration, or a total cf $135,000 
to each. 

Section 1386.3 Allotment for protection 
and advocacy system. (Sec. 
113(b)(1)(A)) 

This section incorporates into the 
regulations provisions contained in the < 
1978 amendments for allotments for 
protection and advocacy systems. This 
section also establishei a minimum 
allotment of $30,000 per year (instead of 
the previous $20,000 per year) for Guam, 
the Commonwealth of the Northern 
Mariana Islands. American Samoa, the 
Virgin Islands, and the Trust Territories 
of the Pacific Islands since minimum 
allotments were not included in the Act. 
The Department believes these 
minimums are essential for those 
Territories to operate a protection and 
advocacy system in their areas. 

The regulations also provide that in 
the event the appropriation is less than 
the amount necessary to make 
allotments to the States and Territories 
under the previous paragraph, the 
State's allotment shall be equal to the 
ratio which the StateU allotment bears 
to the total amount appropriated. 

Section 1386.4 Reallotment. (Sec. 
132(d)) 

Section 1386,5 Cooperative or joint 
effort between States and between 
agencies. (Sec. 132(c)) 

Section 1386.6 Federal and non- 
Federal shares for the basic State grant 
program. (Sec. 103) 

No substantive changes from the i 
present regulations are proposed. 
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Srttf/o/i Obligation by grantees 

ond subgrantees. 

This new lection specifies the period 
of time during which grantees and 
Subgrantees may obligate funds under » 
the Act. 

Section 1366.8 Nonduplication. (Sec. 
136) 

b aton 1386.9 Payments. (Sec. 134) 

No substantive changes from the 
present regulations are proposed. 

Section 1386.10 Liquidation of 
obligations. (Sec. 134) 

This new section has been added 
because the Act (Sec. 134) requires that 
expenditures be made under the State's 
current, approved State plan. In the past 
funds have sometimes been held for 
lung periods without being used for 
program purposes. We believe good 
management practice allows not More 
than one additional year for liquidating 
of costs resulting from obligations. 

Section 1386. 11 Withholding of 
payments. (Sec. 135) 

Thin section restates the existing 
regulations. The proposed regulation 
also extends this provision to the 
protection and advocacy program. In the 
previous regulations, this provision 
inadvertently failed to refer to the 
protection and advocacy system. We are 
correcting that omission in this section 
of the regulations. 

Section 1366. 12 Standards for a merit 
system of personnel administration 

This section incorporates the 
standards for a Merit System of 
Personnel Administration as 
promulgated by the Office of Personnel 
Management (OPM). The standards 
apply to persons employed by State and 
local governments under the protection 
and advocacy system and the basic 
State program funded under Subparts B 
and C of Part 1386. including the staff of 
the State planning council. The 
Department has adopted these 
standards which were published in the 
Federal Register* Vol. 44. No. 34, 
February 16. 1979. They are available 
from the OPM. and HEW Regional 
Offices. * 

Section 1386.13 Fair hearings. 

This section sets out a new 
requirement which is added because of 
the 1978 amendments* emphasis on the . 
provision of services. The Department 
believes that all reasonable means must 
be used to assure: (?) that persons 
applying for services are not arbitrarily 
denied them, and (2) that no one 
receiving services has them terminated 



or reduced without a hearing. To 
accomplish these purposes we have 
adopted the language used in the 
regulations fo^Title XX of the Social 
Security Act (Social Services). (See 45 
CFR 228.14.) 

Subpart B — State System for Protection 
and Advocacy of Individual Rights 

As a condition for a State to receive^ 
Federal fundi for the basic State 
program, the act requires that the State 
must have in operation a system to 
protect and advocate the rights of the 
developmentally disabled, Failure to 
meet thia requirement may result in the 
loss of Federal funds under Subparts B 
and C of this Part and also under Part 
1387 (because the State in which a 
special project is to be carried out must 
have a State plan approved under P^rt 
C). 

The Department has had over two 
years* experience In administering the 
protection and advocacy program. 
Based on this experience, it is proposing 
several new and more detailed 
regulations. 

Section 1386.20 Requirements for 
participation in the developmental 
disabilities program. (Sec. 113(a)) 

The legislative requirements for the 
syatem are restated from the Act in 
order to emphasize their importance. In 
addition* the regulations clarify the 
population that is to be served. We do 
not believe Congress intended to 
exclude the group most urgently in need 
of advocacy: those persons with 
developmental disabilities who are not 
receiving services. We have* therefore, 
made "all individuals with 
developmental disabilities in the State 4 * 
eligible for assistance by the system. 

Section 1386.20(c)(2) requires that 
protection and advocacy systems have 
the authority to institute legal and 
administrative proceedings to redress 
the rights cf institutionalized 
developmentally disabled persons 
without the necessity of representing a 
named client. Exercise of this authority 
is contingent upon the protection and 
advocacy system certifying to the court 
or administrative body that certain steps 
ha ve been taken in &n attempt at non- 
judicial resolution. 

The Department it particularly 
interested in knowing if there are any 
state constitutional, statutory or judicial 
barriers to this provision. If there are, is 
the state willing to eliminate these 
barriers? What would such changes 
entail and how long would they take? 

Sections 1386.20(3) and (4) require that 
•protection and advocacy system have 
access to the medical and personal 
records of institutionalized 



developmentally disabled persons. In 
the case of judicially declared mentally 
incompetent individuals, their guardians 
must be given reasonable notice of the 
protection and advocacy system's intent 
to examine the records. If the 
institutionalized person is not mentally 
impaired, the protection and advocacy 
system must obtain that person's 
consent before being allowed access to 
the records. However/the protection 
and advocacy system must establish 
procedures to protect the confidentiality 
of the records examined. 

The Departmental believes that these 
provisions are essential and wiU'provide 
the protection and advocacy systems 
with the necessary mechanisms to 
adequately protect the rights of 
institutionalized developmentally 
disabled persons. 

On the basis of our experience, we 
have required that the protection and 
advocacy system have physical access 
to persons with developmental 
disabilities who are in any institution or 
program. 

Section 1386.21 Designated State 
protection and advocacy office. (Sec. 
113(a)) 

This section specifies what the State 
must do in designating the State's >g* 
protection and advocacy office and thej 
limitations on its choices. The present * 
policy of allowing States to select public 
or private nonprofit agencies to carry 
out the protection and advocacy 
program is maintained. 

Some States have proposed to place 
the protection and advocacy office in an 
agency which provides guardianship. 
The Department considers guardianship 
a service. Since Sec, 113(a)(2) requires 
that the protection and advocacy system 
be independent of any agency which 
provides services to persons with 
developmental disabilities, we believe 
guardianship and protection and 
advocacy may not be combined. There 
is a potential conflict in guardianship 
cases because guardianship 
• arrangements, especially involving 
adults, impose limitations on the ward's 
rights. Our policy will be to assume that 
a conflict exists any time a reasonable 
question is raised. This policy is 
necessary in order to best protect the 
interests of the individuals because of 
assuring the independence of the system 
from service providers. 

Section 138C22 Report on the State 
system. (Sec. 113(a)(3)(A)) 

This proposed regulation establishes 
for the first time the kinds of information 
which the State must include in the 
statutorily required report to the 
Commissioner on the protection ***** 
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advocacy system. The report must 
describe the activities to be carried out, 
including activities to coordinate and 
cooperate with other protection and 
advocacy systems in the State, for 
example, rehabilitation and aging 
programs. 

Section 1366.23 Submit to 1 of the report 
on the Stote system. 

Section 1386.24 Amendments to the 
report on the system. 

These sections indicate the manner in 
which the triennial reports on the 
system and revisions to the system are 
to be submitted to and approved by the 
Governor prior to their being forwarded 
to the Commissioner for final approval. 
The basis for these regulations is found 
in Section 113(a) of the Act 

Section 1386.25 Annuo! reports, (Sea 
113(a)(3)(B)) 

The new statute requires an annual 
report describing the activities carried 
out, and any changes made in tho 
system, during the previous year. The 
regulation establishes what the annual 
report must contain. In addition, States 
must submit annually a proposed 
budget. The purpose of the regulation ia 
to ensure that the Department has the 
information necessary to determine if 
the protection and advocacy program in 
each State is properly carried out 

Section 1386,26 Federal finahciol 
porticipotion. 

This section sets forth the conditions 
under which Federal financial 
participation ia available in the cost of 
services. Subsection (a) states that 
Federal financial participation is 
allowable for activities included in the 
approved reporta of the system. 
Information and referral services are 
allowable even when provided to 
persons who are nbtvdevelopmen tally 
disabled. This exemp)iop is made 
because a large portion of the requests 
are made by telephone and mail, and 
under those circumstancea it is 
in feasible to ascertain eligibility. 

Subsection (b) lists expenditures in 
which Federal financial participation ia 
not allowable: those made to liquidate 
obligations beyond the allowable time; 
those made on behalf of ineligible 
persons: those not included in the 
approved reports; and thoae made to 
solve problems which are not related to 
the person*! disability. 

The purpose of protection and 
advocacy systems is to meet the special 
needs of persons with developmental 
disabilities which arise because of their 
disabilities. The Act emphasizes that the 
system is to protect and advocate the 



rights of the system's clients. The 
system is not intended to meei all the 
legal and advocacy needs of persons 
with developmental disabilities. For 
example, developmentally disabled * 
persons share with the general populace 
occasional need for assistance in 
drafting a will, or instituting or 
defend^g against a divorce action. 
These needs do not fall within' the role 
of the protection and advocacy system 
and thus are not eligible for Federal 
financial participation. 

Section 1386.27 Prohibition of use of 
protection ond advocacy system funds 
for lobbying. (Sec. 113(b)(2)) 

The statute requires that Section 1913 
of Title 18, U.S.C. be x applied to the 
pro^ction and advocacy program. This 
section of the regulations restatej the 
statutory requirement, arid adds that 
unsolicited communicatiorWith 
members of Congress for thexpurpose of 

influencing their actions is prohibited. 

\ 

Subpart C— State Plan for Provision of 
Servicea for Persona With 
Developmental Disabilities 

Stote Plonning Council \ 

The first four sections of this Subpart 
{ 1386.30 through 1 1386.33, deal with 
the establishment composition, duties 
and ataff of the State planning council* 
The purpose of the regulationa is to 
implement the 1978 amendments relating 
to the council. The new requirements 
are that: (1) the State planning council 
must now consist of at least 50 percent 
consumer representation; and (2) the 
council must now develop the State plan 
jointly with the designated State agency. 
There is no change, however, in the 
primary role of the State planning 
council: planning, monitoring, 
evaluating, and advocating on behalf of 
all developmentally disabled people. 
The council chairperson continues to 
submit the State plan to the 
Commissioner. 

Section 1386.30 Establishment of the 
Stote planning council. (Sec. 137(o)(l)J 

This section makes it mandatory for a 
State to establish a State planning 
council in order to receive Federal 
funds. 

Section 1386.31 Mokeup of the council. 
(Sec 137(o)) 

Subsection (a) provides that the 
Governor appoints all members of the 
council and makes appropriate 
provisions for rotation of all members 
except the representatives of State/ 
Federal programs. The State plan is to 
include a statement of the State's 
policies on rotation of the council 



members. The policies must provide for 
continuity among the consumer 
members and consumer representatives. 
Representatives of the State/Federal 
programs must not rotate since they are 
members of the Governor's cabinet or 
staff, generally serve at his or her 
pleasure, and continuously represent 
their programs. 

We decided not to specify which or 
how many handicapping conditions 
muat be represented on the council 
because the number is so large that a 
listing could lead to a council of 
unmanageable size. 

We have specified in subsection (b) 
the State/Federal program 
representation on State planning 
councils because the State planning 
councils need to have the benefit of 
information from the various Federally 
assisted programs. The principal 
programa are identified in Section 
133(b)(2)(B) of the Act. The regulation 
proposes that each program be 
represented by an individual who has 
knowledge of and authority to speak for 
and act for that program. We believe it 
is not possible for one or a few 
individuals to have sufficient knowledge 
concemingall these programs, and, at 
the same time, possess the authority to 
speak for them and to provide the State 
council with the guidance that Congress 
intended they provide in making policy 
decisions. The Department will consider 
a waiver under 1 1386.31(b) upon a 
showing by the Governor of the State 
that the State officials appointed do 
have the experience and authority to 
speak and act for the programs 
represented. 

Subsections (c) and (d) reflect major 
changes enacted by the 1978 
amendments. Formerly* consumer 
representatives comprised one-third of 
the total membership of the council. The 
new requirement is that at least one-half 
of the membership of the council consist 
of a combination of persons who are 
developmentally disabled and relatives 
or guardians of such persons. Of this 
half, at least one-third must be parents* 
other immediate relatives, or guardians 
of persons with mentally impairing 
developmental disabilities; and at least 
one-third must be consumers — that is, 
persons who are themselves 
developmentally disabled. 

The Department believes that 
minorities must be included in the 
membership of the council. 

Subsection (e) restates a part of Sec. 
137(a)(2) of the Act. Based on sections 
1124(a)(3) and 1128(b) of the Social 
Security Act (cited in the 1978 
amendments), this subsection describes 
persons who cannot be placed on the 
council as consumer representatives 
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The purpose vof this requirement is to 
avoid aU possible conflict of interest 
and to assure that consumers * concerns 
are adequately addressed in the 

council's activities. 

Section 1386.32 Duties of tht council. 
(Sec. 137(b) and 145(d)) 

The purpose of this regulation is to 
explain the required duties of the 
council. Subsection (a)(1) states that the 
council and State agency(ies) shall 
jointly develop the State plan; 
subsection (b) requires the council 
chairperson to submit the State plan and 
annual review of the priority service 
areas to the Commissioner. The 
legislation is silent as to who shall 
submit the State plan. However, both 
the Senate and House reports are quite 
clear that the councils and State 
agencies are to "work together as equal 
partners" (Senate Report No. 95-390. 
page 37. 95th Cong. 2d Session), and "the 
council is not to replace the State 
agency as the Responsible party for 
administration of the program" (House 
Report No. 95-1188. page 13. 95th Cong. 
2d Session). 

The existing regulation requires that 
the State plan and other reports be 
transmitted by the State planning 
council. The Department is proposing to 
continue this requirement 

The Department has cbnsidered. but 
rejected, the suggestion that the State 
plan be submitted to the Department by 
official representatives of both the State 
planning council and the State agency 
as co-signers. The Department is. 
instead, proposing that both parties sign 
the State plan indicating that the result 
is a joint endeavor. 

Since enactment of the 1078 
amendments requiring "joint 
development" of the plan by the State 
planning council and the State agency 
the Department has become aware of 
confusion at the State level about the 
roles of each. The proposed regulation 
makes clear that "joint development" 
does not mean that the council and the 
agency(iet ) must agr^e on all parts of 
the final plan. When there is 
disagreement, the Governor will make 
the decision. Thus, Section 1386.21(a). 
first paragraph, represents a departure 
in the role of the councils from past 
practice. The proposed regulations 
provide that the State planning councils 
will set broad policy, determine priority 
service areas and set goals. This is 
essentially the same as in the past. 
However, the proposed regulations 
require that Stale plans be developed by 
the councils jointly with the State 
agencies which administer the plans. 
Tlus is consistent with Section 137(b)(1) 
of the Act. as amended in 1978. which 



requires that the plans be jointly 
developed wiih the administering 
agencies, including specification of • 
areas of service. 

The Department has interpreted the 
requirement for joint development to 
mean that each party has a voice in the 
adoption of policies, including the 
selection of priority service areas. This 
requirement for joint development 
creates th4 potential for a deadlock, or 
an inability to act, if the councils and 
the agencies cannot resolve differences 
which may arise between them. To deal 
with the possibility of a deadlock, the 
Department believes it necessary to 
provide a hieans for resolving any 
impasses which may arise. The > 
proposed regulations meet this problem 
of potential impasses by specifying that 
the Governor of the State will be the one 
to resolve them. 

Paragraphs (2) through (5) set forth 
other duties and responsibilities of State 
planning councils. A new requirement is 
that the council submit an annual report 
of its activities to the Secretary, through 
the Governor. This report was 
previously incorporated in the program ^ 
performance report. 

Subsections (b) and (c) continue 
existing requirements to assure that 
plans are submitted in a timely manner, 
and through proper channels. Subsection 
(d) repeats the legislative mandate that 
the State planning council not 
administer the protection and advocacy 
system. 

Section 1386.33 Council staff. (Sec. 
133(b)(1)(A)) 

Subsection (a) of the proposed 
regulations implements Section 
133(b)(1)(A) of the Act. which requires 
that the State council have staff 
responsible to it and adequate to carry 
out its responsibilities and duties. The 
Commissioner has determined that a 
full-time director and a secretary are 
required in each State. This staff is the 
minimum for any State, and subsection 
(b) provides for the many States that 
will need additional staff, depending on 
the States' unique needs and resources 
since government agencies'and the 
public must be able to communicate 
with the council on a daily basis. The 
basis for the Commissioner's decision is 
a report. "Administrative Environment 
Project"." December 1977. developed 
with a grant from the Department. 

State Pita Requirements 

The general provisions pertaining to 
State plans are in $ 1386.40 through 
§ 1386.54. These regulations are 
designed to implement the requirements 
of Section 133 of the Act in regard to 



State plans, and to define further what 
is re'quired. 

Section 1386.40 General. (Sec. 133(a) 
and(b)) 

In order to participate in this program 
a State must have a State plan which 
meets the requirements of these 
regulations end has been approved by 
the Commissioner. This section 
implements Sec. 133(a) and (b) of the 
Act. 

Secion 1386.41 Designation of the State 
Planning council and the State agency. 
(Sec. 133(b)(1)(A) 

No aubstantive changes are proposed 
from the present regulation. 

Section 1386,42 Plan submittal and 
approval', (Sec, 133(c)) 

Subsection da) contains major change 
brought about by the 1978 amendments 
which provides that the State plan must 
set forth the activities to be supported 
by funds allotted^) the State under the 
Act. These activities may be carried out 
over a tiiree year period. In the 
intervening years, tire State is to submit 
an annual report of its review and 
description of the extent and scope of 
flirvices to be provided, as required by 
Section 133(b)(2)(C) of the Act. This 
regulation (in subsection (a)) is designed 
to prqduce better planning and services, 
and to reduce paperwork. 

Subsection (o) requires that the State 
plan/contain a statement that it was 
developed jointly by the State Council 
and the designated State agency, and 
that it be signed by the chairperson of 
the council and the official 
representative of the State agency. 

The remaining paragraphs contain no 
substantive changes from the present 
regulation. 



Section 1386.43 
administration. 



Methods of 



No substantive changes are proposed 
from the present regulation. 

Section 1386.44 Description of 
objectives and services. (Sec. 
133(b)(2)(A) and (B)) 

The purpose of subsection (a) is to 
ensure that the plan contains clear goals 
and objectives; that resources are 
directed toward the achievement of 
these goals; and that there will be 
greater congruence among the States 
than when each State was free to select 
its own goals entirely. 

The next subsection, (b). requires that 
Federal developmental disabilities funds 
be used to augment rather than 
duplicate or replace, extsting services 
provided by other Federal/State 
programs. We believe that this provision 
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is essential to assure that States develop 
a comprehensive plan to bring together 
ail available resources so that'the 
developmentally disabled may be 
served in the most effective, efficient 
Aay. In continues policy now in existing 
regulations. 

Subsection (c) requires that the State 
plan describe the extent and scope of 
priority services which will be provided 
each year under the plan. We expect 
that the annual review will lead to a 
shift from one area to another if the 
State determines that the change will 
result in more or better services. 

Subsection (d) requires the 
establishment of a method and criteria 
for evaluating the effectiveness of the 
State plan in meeting its objectives. No 
substantive hange from the present 
regulation is proposed. 

Section U8&45 Priority services. (Sec 
U3(b)l4IJ 

Since 1970. the Developmental 
Disabilities Act and its amendments 
including the 1978 amendments, have 
contained a list of 16 specialized 
services needed by persons with 
developmental disabilities at various 
periods throughout their lifetimes. This 
list was intended to be illustrative rather 
than restrictive. The purpose has been 
to suggest the variety of services 
needed. 

Instead of leaving States free to 
choose one of these 16 services for 
support by funds under this Subpart, the 
Act now establishes four priority service 
areas for the use of Federal funds. The 
House Report-states several advantages 
to focusing on the four priority service 
areas instead of leaving the selection 
entirely to the discretion of the States. 
(H. Rept. 95-1188. supra, p. 10) 

The four priority services are: (1) case 
management services, (2) child 
development services. (3) alternative 
community living arrangement services, 
and (4)nonvocational social- 
developmental services. They are 
further described in this section. 

States may not provide activities in 
their State plan that are necessary but 
subordinate '^arts of one priority service 
as a separate priority service area. For 
example, alternative community living 
arrangement services obviously a *e 
focused on one's residence and tr e 
services directly related to residence. 
Case management services are fecused 
on the need for people in residential and 
non-residential settings. If a place to live 
is to be provided under the plan, the 
alternative community living 
arrangement services would be the 
priority area selected. Case management 
services provided to people in the 
rnmmiir;»«' Uvino setting may not be 



identified as a separate prioilty service 
area. 

Section 1386.46 Use of funds. (Sec. 
133(b)(3)) 

No substantive changes are proposed 
from the present regulation. 

Section 1386.47 Provision of priority 
services. (Sec. 133(b)(4)) 

Subsection (a) requires the State 
council to select one or more priority 
service areas for which Federal funds 
will be expended. The priority service 
areas selected must be identified in the 
State plan. Paragraph (2) states the 
statutory criteria for determining the 
number of service areas that may be 
, funded in any year. Until the 
appropriation exceeds $60 million per 
year, a State is required to fund one, but 
not more than two, of the priority 
service areas. No more than three 
priority service areas may be funded if 
% the appropriation exceeds $60 million 
but is less than $90 million per year. 

Paragraph (3) authorizes a State* once 
it has selected a Federal priority service 
area, to select a service area of its own 
choice as a substitute for one or more 
additional Federal priority service areas. 

Paragraph (4) allows a State to 
request that the Commissioner grant a 
waiver of the limitations set forth in the 
two previous paragraphs. The waiver 
allows the State to fund additional 
service areas. This paragraph states the 
conditions on the granting of the waiver. 
The purpose of providing for a waiver is 
to allow States, under limited 
circumstances, to use Federal funds for 
a service other than those specified in 
the Act. The basis for the waiver is 
Section 133(b)(4)(C) of the Act. 

Subsection (b) requires the State 
council and State agency to review 
annually the priority service areas and 
the need for continuing them. Changes 
may be made if needed. 

Subsection (c) allows the State to put 
into effect its plan for comprehensive 
services immediately, or not later than 
October 1. 1980. The basis for this is 
Section 133(b)(4)(A)(ii). The Department 
has interpreted this section to mean that 
a State must meet the priority service 
requirements not later than the start of 
the 1981 fiscal year. 

Subsection (d) requires that the State 
plan indicate what portion of its 
allotment is being expended in the 
priority service areas. The amount 
specified must be not less than $100,000 
or 65 percent of the State's allotment, 
whichever is the greater. 

Subsection (e) lists the activities costs 
of which may be assigned to "service 
activities." The purpose is to allow 



States to support activities necessary to 
the provision of high quality services. 

Subsection (f) continues the previous 
provision of the Act and regulations for 
special financial and technical 
assistance to urban and rural poverty 
areas. States shall use the areas 
designated by the State Health Planning 
and Development Agencies (HPDA) and 
approved by the Secretary. The list of 
those areas was published in the 
Federal Registtr, Vol. 43, No. 19, January 
27, 1978, and is available from the State 
HPDA and HEW Regional Offices. 

Section 1388.48 Standards for services 
and protection of rights. (Sec. 133(b)(5)) 

This section of the proposed 
regulations lists other assurances that 
must be in the State plan. The plan must 
assure the Commissioner that: (a) The 
facilities in which services are furnished 
comply with the Architectural Barriers 
Act, (b) individual habilitation plans 
will be developed for each individual 
served, (c) the human rights of each 
person (especially those persons without 
familial protection) will be protected, 
and (d) affirmative steps will be taken to 
ensure an opportunity for participation 
of the developmentally disabled 
population in programs with special 
attention given to minority groups. 

The required assurances described in 
(a), (b), and (c) above are consistent 
with policies issued previously by the 
Department. The assurance required by 
subsection (d) is a statutory 
requirement. 

Section 1388.49 Professional 
assessment and evaluation programs. 
(Sec. 133(b)(6)) 

The State plan must provide for 
assessing the adequacy of the training of 
personnel providing service to 
developmentally disabled people, and of 
the State programs supporting training 
of professional and paraprofessional 
personnel. The State plan must further 
indicate how these training activities 
will bring about high quality services. 
Among other resources, university 
affiliated facilities must be utilized in 
States where they are available and 
appropriate. 

Subsection (c) requires planning ami 
implementation of a comprehensive 
system for the evaluation of services 
provided to developmentally disabled 
persons assisted under the Act. as 
mandated by Section 110 of the Act As 
a condition for the receipt of Federal 
funds, the States must submit a plan for 
implementing the system by October 
1980 and must implement it by October 
1982. 
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Section 1386.50 Utilization of 
community resources and volunteers. 
(Sec. 133(b)(TJ(A)) 

No substantive changes are proposed 
from present regulation. 

Section 1386.51 Protection of 
employees' interests. (Sec. 133(b)(: % )(B)) 

The Act requires that a State which 
selects alternative community living 
arrangement services for priority 
funding must provide for the protection 
of the interests of employees whose jobs 
in institutions are placed in jeopardy. 
The proposed regulation has been 
expanded considerably from the present 
one. We have found that there it 
confusion as to what is required for 
employees* protection and thaUhe 
present regulations are being 
misinterpreted or ignored. The proposed 
regulation states specifically the 
statutory requirements. We have added 
performance standards States and 
institutions must follow in providing for 
fair and equitable arrangements to 
protect the interests of employees 
affected by alternative community living 
arrangement services assisted under the 
Act. These arrangements were 
developed in consultation with the 
Secretary of Labor. 

Section 2386.52 Individual habilitation 
plans. (Sec. 112) 

No substantive changes are proposed 
from present regulation. 

Section 1386.53 Federal financial 
participation. 

The purpose of this regulation is to 
state the conditions under which 
Federal financial participation in 
expenditures is allowable. Allowable 
and nonallowable costs specified are in 
addition to those listed in 45 CFR Part 
74 

5* «. turn 1386.54 Addi t tonal information 
cad assurances. (Sec. 133(b)(8)) 

This section permits the 
Commissioner to request additional 
information and assurances in the State 
i.Idn when he finds them necessary to 
carry out the provisions and purposes of 
the Act and these regulations, 

Section 1386.55 Final disapproval of 
the State plan. 

This section outlines steps that must 
be taken before any State plan is finally 
disapproved. The purpose is to ensure 
that the State's interests are protected 
while ensuring adherence by the State to 
the Act and regulations. 



Subpart D— Practice and Procedure for 
Hearings Pertaining to SUtts 
Conformity and Compliance With 
Developmental Disabilities Plans and 
Federal Requirement! 

Subpart D continues the practice and 
procedure for hearings to States when 
questions of conformity of State plans 
for the developmental^ disabled with 
Federal requirements, as well at 
questions of compliance of States with 
their plans and Federal requirements, 
have been raised. It also adds 
provisions relating to the protection and 
advocacy system, and makes technical 
changes, including cross-references to 
appropriate sections of the regulations, 

The changes in Part 1388, Subpart D, 
were made to ensure that an appeal of a 
ruling unfavorable to a State would be 
to an official that was not involved in 
the decision at a lower lpvel. 

No substantive changes are proposed 
from present regulation, except in 
3 1386.92. We iftre proposing that 
hearings be held in locations which will , 
minimize travel costs for all concerned. 

Part 1387— Special Projects 

Section 1387.1 Purposes of projects. 
(Sec. 145 (a) and (c)) 

The program of special projects 
provides a means of increasing the 
effectiveness and efficiency of services 
provided under the formula grant 
programs by supporting activities which 
benefit a number of States. The purpose 
of § 1387.1 is to incorporate into the 
regulations the statutory purposes for 
which grants may be made. 

Section 1387.2 Projects of national 
significance. (Sec. 145(g)) 

This section sets forth criteria for 
projects of national significance. These 
criteria are presently stated in the 
definitions section of the regulations. 
Otherwise there are no substantive 
changes from the present regulations. 
The availability of these grants will be 
announced periodically in program 
announcements issued by the 
Commissioner. 

Section 13873 Eligible applicants. 
(Sec. 145(a)) 

Section 1387.4 Application content and 
procedure. (Sec. 145(d)) 

No substantive changes are proposed 
from present regulation.' 

Section 1387.5 Amount of grant. (Sec. 
145(e)) 

This section states conditions for 
determining amount of a grant. 

Authority: These regulations ore issued 
under the authority of Sec. 109 of Title 1 of the 
Mental Retardation Facilities and Community 



Mental Health Centers Construction Act of 
19*3. as amended by the Rehabilitation, 
Comprerjensive'Services. and Developmental 
Disabilities Assistance and Bill of Rights Act. 

45 CFR, Chapter XIII Parts 1385, 1386 
and 1387 are superseded and new parts 
1385, 1386 and 1387 are added. 
(Catalog of Federal Domestic Assistance 
Program. Nos. 13.830 Developmental 
Disabilities — Basic Support; and 13.631 
Developmental Disabilities— Special Projects) 

Dated: April 29. 1980. 
Cssar A. Ptrales, 

Acting Assistant Secretary for Human 
Development Services. 

Approved: May 2. 1980. 
Patricia Robt rts Harris. 

Secretary. 

Chapter XIII of Title 45 of the Code of 
Federal Regulations is amended as 
follows: 

PART 1385-<5ENERAL 

1. Part 1385 is revised to read as 
follows: 

Sec. 

1385.1 Purpose of the regulations. 

1385.2 Definitions. ' 

1385.3 Rights of persons with developmental 
disabilities (rights). 

1385.-4 Grants administration requirements. 

1385.5 Awards. • 

1385.6 Recovery of Federal funds used for 
construction of facilities. 

138i\7 Assurances regarding evaluation 
system. 

Authority: Section 109. Pub. L. 88-164. as 
amended by Pub. L 95-602. 

S 13S5.1 Purpott of tht regulations. 

These regulations implment the 
provisons of the 1978 amendments to the 
Developmental Disabilities Assistance 
and Bill of Rights Act (Pub. L 95-602) 
and meet additional program needs 
which have become apparent. The goal 
of the regulations is to help States and 
localities to provide care, treatment and 
other services necessary to enable 
persons with developmental disabilities 
to achieve their highest possible level of 
functioning and greatest possible 
enjoyment of life. 

§ 1385.2 Dtfinltions. 

For purposes of this Part and Parts 
1386 and 1387— 

"Act" means the statutory authority 
for the developmental disabilities 
programs as originally enacted in Pub. L. 
88-164 as amended by Pub. L. 90-170. 
Pub. L 91-517, Pub. L. 94-103. and Pub. 
L. 95-602. 

"Commissioner" means the 
Commissioner of the Rehabilitation 
Services Administration. Office of 
Human Development Services. 
Department of Health, Education, and 
Welfare. 
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"Consumer 1 * means a person who 
meets the requirements of the definition 
of developmental disabilities. 

"Consumer representatives" means a 
parent, other immediate relative, or 
guardian oft consumer. 

"Department'* means the Department 
of Health. Education, and Welfare. 

"Director" means the Director. Bureau 
of Developmental Disabilities. 
Rehabilitation Services Administration. 

"Developmental disability" means a 
severe, chronic disability of a person 
which— 

(a) Is attributable to a mental or 
physical impairment or combination of 
men' \\ and physical impairments; 

(bj is manifested before the person 
attains age twenty-two; 

(c) is likely to continue indefinitely; 

(d) Results in substantial functional 
limitations in three or more of the 
following areas of major life activity: (i) 
self'care. (u) receptive and expressive 
language. (iii) learning, (iv) mobility, (v) 
self-direction, (vi) capacity for 
independent living, and (vii) economic 
sufficiency; and 

(e) Reflects the person s need for a 
combination and sequence of special, 
interdisciplinary, or generic care, 
treatment, or other services which are of 
lifelong or extended duration and are 
individually planned and coordinated 

"Facility for persons with 
developmental disabilities" means a 
facility, or a specified portion of a 
facility, designed primarily for the 
delivery of one or more services to 
persons with developmental disabilities. 

•Governor" means the chief executive 
officer of (he State or Territory, orliis or 
her designee who has been formally 
deputized to act for the Governor in 
carrying out the requirements of the Act 
and these regulations. 

' Institution" means any residential 
facility in which a person with a 
de\elopmental disability is housed with 
non-related persons. 

"Poverty area" means an urban or 
rural ar.ea that meets the criteria 
contained in § 1386.47(f) of these 
regulations. 

Protection and advocacy office" 
mean's the instrumentality designated by 
the Governor or legislature to administer 
the Slate s protection and advocacy 
s\stem. 

Protection and advocarv system" 
means all protection and advocacy 
sen ices and the means used to provide 
them described in the approved report 
required by § 1386.22. 

Public agency" means any State, unit 
of local government, combination of 
Slates or units, or any department, 
agency, or instrumentality of them, 
including State institutions of higher 



education, hospitals and any Indian 
tribal government. 

'•Recipient*' means a developraentaliy 
disabled person or his or her parent, 
guardian or close relative receiving 
services assisted under the Act. 

"Secretary 1 * means the Secretary of 
Health. Education, and Welfare, and 
references to the Secretary include any 
individual authorized to carry out the 
Act by delegation or redelegation. 

•'Services for persons with 
developmental disabilities" mean* 
priority services (as defined in 
§ 1386.45); and any other specialized 
services or special adaptations of 
generic services for persons with 
developmental disabilities. "Special 
adaptations of generic services" are 
services that are generally available to 
the public and require modification to 
meet the special needs of the 
developmental^ disabled person. 
Generic services include diagnosis, 
evaluation, treatment, personal care, 
day care, domiciliary care, special livin$ 
arrangement* training, education, 
sheltered employment, recreation, 
counseling of the individual with a 
developmental disability and of h* 
family, protective and other social and 
socio-legal services, information and 
referral services, follow-along services, 
and transportation services necessary to 
assure delivery of services to persons 
with developmental disabilities. 

"State" means the 50 States, the 
District of Columbia. Puerto Rico, the 
Virgin Islands, the Commonwealth of 
the Northern Mariana Islands. Guam. 
American Samoa, and the Trust 
Territory of the Pacific Islands, except 
as otherwise provided in the Act or 
regulations. 

"State agency" means the State 
agency or agencies designated in the 
State plan to administer or supervise the 
administration of all or designated 
portions of the State plan. 

"State plan" means the approvab'e 
document or documents submitted by 
the State to comply with the 
requirements for participation under 
Parts 1385 and 1386. 

"State planning council" (also referred 
to as "State council" or "council") 
means a body which meets the 
standards of § 1366.30. 

'University affiliated facility" means 
a public or non-profit facility that is 
associated with, or is an integral part of. 
a college or university. These facilities 
must provide for at least the following 
activities: interdisciplinary training for 
personnel concerned With 
developmental disabilities: 
demonstration of the provision of 
exemplary services; dissemination of 
findings of those and other 



demonstrations; and furnishing 
researchers and government agencies 
sponsoring service-related research with 
information on the needs for further 
service«related research. 

"Volunteer" means a person who 
provides a service without 
compensation, except for reimbursement 
of actual expenses. 

$13*5.3 Right* of persons with 
developmental tfuMlttos (rights). 

(a) Section 111 of the Act. "Rights of 
Persons with Developmental 
Disabilities", is applicable to the 
programs authorized under the Act. 
except for the protection and advocacy 
svstem. The basic State plan and all 
applications for university affiliated 
facilities or special projects grants must 
contain an assurance to the 
Commissioner that the grantee will not 
provide Federal. State or other public 
funds to any activity which serves 
persons with developmental disabilities 
that is not in compliance with these 
Rights. 

(b) Failure ta comply with this 
assurance may result in the loss of - 
Federal funds under the Act. 

(c) The Rights include: 

(1) Persons with developmental 
disabilities have a right to appropriate 
treatment, services, and habilitation for 
such disabilities. 

(2) The treatment, services, and 
habilitation for persons with 
developmental disabilities shall be 
designed to maximize the 
developmental potential of the person 
and shall be provided in the setting that 
is least restrictive of the person's 
personal liberty. 

(3) Federal and State funds shall not 
be expended or provided to any 
institutional or other residential program 
for persons with developmental 
disabilities that— 

(i) does not provide treatment, 
services, and habilitation which are 
appropriate to their needs; or 

(ii) does not meet the following 
minimum standards: 

(A) Provides a nourishing, well- 
balanced daily diet to the persons with 
developmental disabilities being served 
by the program; 

(B) Provides appropriate and 
sufficient medical and dental services. 

(C) Prohibits the use of physical 
restraint unless absolutely necessary 
and prohibit the use of physical restraint 
as a punishment or as a substitute for a 
habilitation program; 

(D) Prohibits the excessive use of 
chemical restraints, and the use of 
chemical restraints as punishment or as 
a substitute for a habilitation program; * 



ERLC 



App. B-351 



36 j 



Ftderal Register / Vol. 45, No. 92 / Friday, May 9. 1980 / Proposed Rules 31023 



"Presiding officer" meani anyone 
appointed by the Assistant Secretary to 
conduct any hearing held under this 
Subpart The term includes the Assistant 
Secretary if the Assistant Secretary 
presides over the hearing 

§ 13S6.I1 Scops of ruttt. 

(a) /he rules of procedure in this 
Subpart govern the practice for hearings 
afforded by the Department to States 
pursuant to J 1386.11. 1386.23. 1386.24 
and 1366.42. 

(b) Nothing in this Part is intended to 
preclude or limit negotiations between 
the Department and the State, whether 
before, during, or after the hearing to 
resolve the issues which are. or 
otherwise would be. considered at the 
hearing, Negotiations and resolution of 
issues are not part of the hearing, and 
are not governed by the rules in this 
Subpart, except as otherwise provided 
in this Subpart. 

513S6.S2 fl*cortfc to t» pubtfc. 

All Pteadmgs. correspondence. ^ 
exhibits, transcripts of testimony, 
exceptions, briefs, decisions, and other 
documents filed in the docket in any 
proceeding are subject to public 
inspection. 

§ 13*6.13 Um of gender and number. 

As used in this Subpart, words 
importing the singular number may 
extend and be applied to several 
persons or things, and vice versa. Words 
importing. either gender may be applied 
to the other gender or to organizations. 

§ 13W.S4 Suspension of rule* 

Upon notice to all parties, the 
Assistant Secretary may modify or 
waive any rule in this Subpart, unless • 
otherwise expressly provided, upon 
determination that no party will be 
unduly prejudiced and justice will be 
served. 

§ 13S6.S5 Filing and —rvkx of papers. 

(a) All papers in the proceedings shall 
be filed with the HDS Hearing Clerk in 
an original and two copies. Only the 
originals of exhibits and transcripts of 
testimony need by filed. 

(b) All papers in the proceedings shall 
be served oaall parties by personal 
delivery or by mail. Service on the 
party's designated representative will be 
deemed service upon the party. 

Preliminary Matter* — Notice and Parties 

§ I3S6.90 Notice pf hearing or opportunity 
for hearing. 

Proceedings are commenced by 
mailing a notice of hearing or 
opportunity for hearing from the 
Commissioner to the State council and 



the designated State agency, or to the 
State protection and advocacy office or 
official. The notice shall state the time 
and place for the hearing, and the issues 
which will be considered. The notice 
will be published in the Federal 
Register. 

i 13S6.S1 Time of tearing. 

The heating shall be scheduled not 
less than 30 days nor more than 60 days 
after the date notice of the hearing is 
mailed to the State. 

§13S6.t2 Mac*. 

The hearing shall be held at a date, 
time, and pi ice determined by the 
Assistant Secretary with due regard for 
the convenience aqd necessity of the 
parties or their representatives. 

§ 13K.93 h—om at rwartny. 

(a) Prior to a hearing, the Assistant 
Secretary may notify the State in writing 
Of additional issues which will be 
considered at the hearing. That notice 
shall be published in the Federal 
Register. If that notice is mailed to the 
State less than 20 days before the date 
of the hearing, the State or any other 
party, at its request, shall be granted a 
postponement of the hearing to a date 20 
days after the notice was mailed, or 
such later date as may be agreed to by 
tftfrvAssistant Secretary. 

(b) If any issue is resolved in whole or 
in part, but new or modified issues are 
presented, the hearing shall proceed on 
the new or modfied issues. 

(c) (1) If at any time, whether prior to. 
during, or after the hearing, the 
Assistant Secretary finds that the State 
has come into compliance with Federal 
requirements on any issue in whole or in 
part, he or she shall remove the issue 
from the proceedings in whole or in part 
as may be appropriate. If all issues are 
removed the Assistant Secretary shall 
terminate the heanng. 

(2)(i) Prior to the removal of an issue, 
in whole or in ->art. from a hearing 
involving issues relating to the 
conformity of State plan or report on the 
description of the protection and 
advocacy system with Federal 
requirements, the Assistant Secretary 
shall provide all parties other than the 
Department and the State (see 
§ 1386.94(b)) with the Statement of his or 
her intention to remove an issue from 
the heanngs and the reasons for that 
decision A copy of the proposed State 
plan provision or report on the 
description of the protection and 
advocacy system on which the State 
and the Assistant Secretary have settled 
shall be sent to the parties. The parties 
shall have an opportunity to submit in 
writing within 15 days their views as to. 



or any information bearing upon, the 
ments of the proposed provision and the 
merits of the reasons for removing the 
issue from the hearing. 

(li) In hearings involving questions of 
noncompliance of a State's operation of 
its program with the State plan or 
system description, or with Federal 
requirements, the same proceo^e set 
forth in paragraph (2)(i) of this 
Subsection shall be followed with 
respect to any report or evidence 
resulting in a conclusion by the 
Assistant Secretary that a State has 
achieved compliance. 

(d) The issues nsidered at the 
hearing shall be luflited to those issues 
of which the State is notified as 
provided in § 1386.90 and paragraph (a) 
of this Section, and new or modified 
issues described in paragraph (b) of this 
Section, and shall not include issues or 
parts of issues removed from the 
proceedings pursuant to paragraph (c) of 
this Section. 

§ 13S6.94 Request to participate in 
hearing. 

(a) The Department, the State council, 
the designated State agency, and the 
State protection and advocacy office, as 
appropriate, are parties to the hearing 
without making a specific request to 
participate. 

(b) (1) Other individuals or groups ma\ 
be recognized as parties if the issues lo 
be considered at the hearing have 
caused them injury and their interests 
are relevant to ihe issues in the hearing 

(2) Any individual or group wishing tu 
participate as a party shall file a petition 
with the HDS Hearing Clerk within 15 
days after notice of the hearing has been 
published in the Federal Register, and 
shall serve a copy on each party of 
record at that time in accordance with 

§ 1386.85(b). Such petition shcill 
concisely state (i) petitioner s interest in 
♦he proceeding, (ii) who will appear far 
petitioner, (iii) the issues petitioner 
wishes to address and (iv| whether 
petitioner intends to present witnesses 

(3) Any party may file comments 
within 5 days of receipt of such petition 

(4) The presiding officer shall ' 
promptly determine whether each 
petitioner has the requisite interest in 
the proceedings and shall permit or denv 
participation accordingly Where 
petitions to participle as parties are 
made by individuals or groups with 
common interests, the presiding officer 
may request all of the petitioners to 
designate a single representative, or he 
or she may, recognize one or more of the 
petitioners io represent all of them. The 
presiding officer shall give each 
petitioner written notice of the decision 
on its petition If any petition is denied. 



App. H-352 



ERLC 



3 (\) 



/ 



Federal Register / Vol. 45, No. / Friday, May 9, 1980 / Proposed Rules 



(E) Provide* for close relative! to visit 
them a reasonable hours without prior 
notice; 

(F) Complies with fire protection 
standards set forth in 42 CFR 

§§ 442.507. 442.508. and 442.50S. 

(4) All programs for persons with 
developmental disabilities shall meet 
standards designed to assure the most 
favorable possible result for those 
served, and — 

(t) In the case of residential programs 
serving persons who need 
comprehensive health-related, 
habilitative. or rehabilitative service, 
standards which are at least equivalent 
to those applicable to intermediate care 
facilities for the mentally retarded (42 
CFR Part 442, (1978)) where r;>propriate, 
taking into account the size of the 
institutions and their service delivery 
arrangements; 

(li) In the case of other residential 
programs, standards which assure that: 
(A) care is appropriate to the needs of 
the persons being served by such 
programs; (B) program facilities admit 
only persons whose needs can be met 
through services provided by the 
facilities; and (C) these facilities are 
sanitary, provide for humane care of 
their resi'" nts. and protect the 
residents' rights; 

(iii) In the case of non-residential 
programs, standards which assure that 
the services meet the standards of fl) 
and (2) of this section, and also meet at 
least the health and safety codes of the 
local and State governments and 
applicable Federal standards of any 
program which provides Federal funds 
for developmentally disabled people. 

§1365.4 Grants adminfrtretton 
requirement*. 

(a) The following parts of Title 45 CFR 
apply to grants funded under Parts 1388. 
1387, and 1388 of this chapter. 

45 CFR Pari 16— Department Grant Appeal! 
Process. 

45 CFR Pal 46— Protection of Human 
Subjects 

45 CFR Pan 74— Administration of Grants. 
45 CFR Pari 75— Informal Grant Appeals 

Procedures (Indirect Cost Rates and Other 

Cost Allocations). 
45 CFR Part 80— Nondiscriminat: jn under 

Programs Receiving Federal Assistance 

Through the Department of Health. 

Education, and Welfare— Effectuation oi 

Title VI of the Civil Rights Act of 1964. 
45 CFR Part 81— Practice and Procedure for 

Hearings Act of 1904. 
45 CFR Part 84— Nondis "rimination on the 

Basis of Handicap in Federally Assisted 

Programs. 

(b) The Departmental Grsnt Appeals 
Board has jurisdiction over appeals by 
grantees who have received grants 
under sections 121. 122 and 145 of the 



Act. The scope of the Board's 
jurisdiction concerning these appeals is 
described In 45 CFR 16.5. 

(c) The Departmental Grant Appeals 
Board shall also have jurisdiction to 
decide appeals brought by the States 
concerning any disallowances taken by 
the Commissioner with respect to 
specific expenditures incurred by States, 
or by contractors or subgrantees of 
State*' This jurisdiction relates to funds 
provided under the two formula grant 
programs establishing by sections 113 
and 132 of the Act. Appeals filed by 
States shall be decided in accordance 
with 45 CFR Part 16 as modified by 45 
CFR 18.91. 

(d] In making audits, examinations, 
excerpts and transcripts of records of 
grantees and subgrantees. including the 
protection and advocacy system, as 
provided for in 45 CFR Part 74. the 
Secretary will keep information about 
individual clients confidential to the 
extent permitted by law and regulations. 

{1365.5 Awards. 

All grants awarded under Parts 1386. 
1387. and 1388 must be in writing, and 
must set forth the duration and amount 
of the grant awarded 

I13C5.6 Recovery of Federal funds used 
for construction of fadlltka. 

(a) The United States Government 
retains a right-of-recovery from either 
the transferee or the transferor of an 
amount bearing the same ratio to the 
then value of Federal funds used for 
constructing and equipping facilities 
under title 1, Paris B or C of the Mental 
Retardation Facilities and Community 
Menial Health Centers Construction Act 
of 1963.This right-of-recovcry is for a 
period of 20 years after completion of 
construction of the facility and is 
appliable only if t) the facility is sold or 
transferred to any person who is 
ineligible to apply for a grant, or (2) the 
facility is no longer used as a public or 
nonprofit facility for developmentally 
disabled people. Thisprovision applies 
instead of 45 CFR 74.134. 

(b) The State council or the 
appropriate university affiliated facility 
official is to notify the Commissioner 
immediately, in writing, if any of the 
conditions in subsection (a) occurs. The 
Commissioner may waive the recovery 
provisions if he determines there is good 
cause to do so. The value of the facility 
is to be determined by agreement 
between the parties or. if they cannot 
agree ona value, by action of the United 
States District Court for the district in 
which the facility is located. The Federal 
share to be recovered is to be in the 
proportion that Federal funds bore to the 
cost of the project. 



(c) This right-of-recovery is not to 
constitute a lien on the property prior to 
judgment. 

1 1315.7 Assurances regarding •valuation 
eystem. 

(a) In order for a State to receive 
Federal financial assistance under the 
Act, it must submit to the Commissioner 
by October 1, 1980, a plan.to provide for 
a system to evaluate services reared 
to developmentally disabled people 
assisted under the Act. This plan is to 
contain a schedule for implementation 
of the system and is to be in effect nc. 
later than October 1. 1982. 

(b) By October 1, 1982. each State 
must provide assurances satisfactory to 
the Commissioner that it is using the 
evaluation system- 

PART 1 396— FORMULA GRANT 
PROGRAMS 

2. Part 1386 is revised to read as 
follows; 

Subpart A— General 

Allotments, Fedtral Share, tnd Payments 

Sec. 

1386.1 Formula for determining allotments. 

1386.2 Allotment for basic grtnt program. 

1386.3 Allotment for protection and 
advocacy system. 

1386.4 RealloUnent. 

1386.5 Cooperative or joint effort between 
States and between agencies. 

1386.6 Federal and non-Federal shares for 
the basic State grant program. 

13807 Obligation by grantees and 

subgrantees. 
1386.S Nonduplication. 

1386.9 Payments. 

1386.10 Liquidation of obligations. 

1386.11 Withholding of payments. 

1386.12 Standards for a merit system of 
personnel administration. 

1386.13 Fair hearings. 

Subpart B— State System for Protection 
and Advocacy of Individual, Rights 

1386.20 Requirements for participation in 
the developmental disabilities program. 

1386.21 Designated State protection and 
advocacy office. 

1386.22 Report on the State system. 

1386.23 Submittal of the report on the State 
system. 

1386.24 Amendments to the report. 

1386.25 Annual reports. 

1386.26 Federal financial participation. 

1386.27 Prohibition of use of protection and 
advocacy system funds for lobbying. 

Subpart C— State Ptan for Provision of 
Sarvlces for Parsons with Developmental 
Disabilities 

State Planning Council 

1386.30 Establishment of the State planning 
council. 

1386.31 Makeup of the council. 

1386.32 Duties of the council. 

1386.33 Council staff. 
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State Plan RtquirwmmU for Planning, 
Administration and Services 

1386 40 General 

4386 41 Designation of the State planning 

council and the State agency. 
138642 Plan submittal 'and approval 
1 J8643 Methods of administration 
1386 44 Description of objectives jnd 
services. 

1386.45 Priority services. 

1386.46 Use of funds. 

1386 47 Provision of priority services 
1386 48 Standards for services and 
proteclion of rights. 

1386.49 Profession^ assessment and 
evaluation programs. 

1386.50 Utilization of community resources 
and volunteers. 

1386.51 Protection of employees' interests. 

138652 Individual habitation plans. 

138653 Federal financial participation. 

138654 Additional information and 
assurances. 

1386.55 Final disapproval of the State plan. 

Subpart D— Practice and Procedurt for 
Hearings Pertaining to States' Conformity 
and Compliance* With Developmental 
Disabilities Plans and Fadecal Requiremt nta 

Central 

1386.80 Definitions. 

138681 Scope of rules. 

136(332 Records to be public 

1386 83 Use of gender and number. 

138684 Suspension of rules. 

1386.85 Filing and service of papers* 

Preliminary Matters— Notice and Parties 

1386 90 Notice of hearing or opportunity for 
hearing. 

1386.91 Time of hearing. 

1386.92 Place. 

1386.93 Issues at hearing. 

1386 94 Request to participate m hearing. 

Hearing Procedures 

1386.100 Who presides. 

1386.101 Authority of presiding officer. 

1386.102 Rights of parties. 

1386.103 Discovery. 
1386.101 Evidentiary purpose. 
1386.106 Evidence. 

1386.106 Exclusion from hearing for 
misconduct. 

1386.107 Unsponsored written material. 

1386.108 Official transcript 

1386.109 Record for decision. 

Posthearing Procedures, Decisions 

1386.110 P6sthearing bnefs. 

1386.111 Decisions following hearing. 

1380.112 Effective date of decision by the 
Assistant Secretary. 

Authority; Section 109. Pub. L. 88-'; 64. aa 
amended by Pub. L 95-60 « 

Subpart A-GeneraJ 

Allotments, Federal Share, and 
Payments 

§ 1 3W. 1 Formula for determining 
allotments. 

The Commissioner will allocate funds 
appropriated under the* Act for the 
purpose of the basic State program (set 



Subpart C— State Plan for Provision of 
Services for Persons with 
Developments! Disabilities) and the 
protection*and advocacy system (see 
Subpart B— State System for Protection 
and Advocacy of Individual Rights) on 
the following basis: 

(a) Two-thirds of the amount 
appropriated shall be allotted to each 
State according to the ratio the 

s population of each State bears to the 
population of the United States. This 
ratio is weighted by the relative per 
capita income for each State. The data 
used to compute allotments are supplied 
by the U.S. Department of Commerce, 
for the three most recent consecutive 
years for which satisfactory data are 
available. 

(b) One-third of the amount 
appropriated shall be allotted to each 
State on the basis of the relative need 
for services of persons with 
developmental disabilities. The relative 
need is determined by the number of 
persons receiving benefits under the 
Childhood Disabilities Beneficiary 
Program (Sectioa 202(d)(l)(B)(ii) of tie 
Social Security Act). 

§ 13S6.2 Allotment for basic grant 
program. 

The minimum allotment for the basic 
formula grant program to each State, the 
District of Columbia, and Puerto Rico, in 
any fiscal year is $250,000 or the amount, 
of the allotment received by the State 
for the fiscal year ending September 30, 
1978, whichever is greater. For the 
Virgin Islands. American Samoa, the 
CommonweaJtn pf the Northern Mariana 
Islands. Guam, and the Trust Territory 
of the Pacific Islands, the allotment in 
any focal year shall not be less than 
$135,000. 

§ 13S6.3 Allotment for protection and 
advocacy system. 

(a) The rmnimum allotment for the 
protection and advocacy system to each 
State, the District of Colombia, and 
Puerto Rico, in any fiscal year is $50,000, 
or the amount of the allotment received 
by the State for the fiscal year ending 
September 3a 1978, whichever is 
greater. For the Virgin Islands, 
American Samoa, the Commonwealth of 
the Northern Mariana Islands, Guam, 
and the Trust Territory of the Pacific 
Islands* the allotment in any fiscal year 
shall not be less than $30,000. 

(b) If the total of the allotments to the 
States under Subsection (a) for any 
fiscal year exceeds the amount 
appropriated* the allotment will be equal 
to the ratio which the State's allotment 
bore to the total amount appropriated far 
fiscal year 1978. In all cases, each State 



and Territory will receive its minimum 
allotment. 

§1385.4 Reatiotment 

If the Commissioner determines that 
any portion of the allotment to a State 
will not be required for allowable costs 
during the period for which it is 
available, the Commissioner may reallot 
it. If funds are to be reallotted. the 
Commissioner will publish a notice in 
the Federal Register 30 days prior to 
reallotting the funds. Reallotmonts are to 
be made in the same proportion as the 
original allotments. 

§ 1386.5 Cooperative or Join* effort 
between States and between agencies. 

If the State plan provides-for joint 
effort between public or private 
agencies in more than one State, 
portions of funds allotted to one or more 
of the cooperative States may be 
combined according to agreements 
between the agencies involved. 

§ 13S6.6 Federal and non-Federal shares 
for the basic State grant program. 

(a) Federal share. (l)The Federal 
share for a State may not exceed 75 
percent of the allowable costs under the 
approved State plan. 

(2) If any activity funded under this 
program is located in and serve* 
primarily people who live in a poverty 
area, the Federal share may not exceed 
90 percent of the total cost of the project 
or activity. . 

(b) Non-Federal share. Rules for 
satisfying the requirements for the non- 
Federal share of any project, program, or 
activity assisted by a grant under this 
Subpart are irUSCFR. Part 74. Subpart 
G. 

f 13S6.7 Obligation by grantees and 
subgrantees. 

(a) Funds which the Federal 
government obligates under this Part 
during a Federal fisc&i year are 
available for obligation by grantees and 
subgrantees through the end of that 
same Federal fiscal year. 

(b) (1) Grantees and subgrantees incur 
a ' obligation for acquisition of personal 
PiOperty or for the penormance of v ork 
on the date it makes a binding, legally 
enforceable, written commitment. 

(2) Grantees and subgrantees incur an 
obligation for personal services, for 
services performed by public utilities, 
for travel or for rental of real or personal 
property on the date it receives the 
services, its personnel takes the travel, 
or it uses the rented property. 

§ 13*6.8 Nondupfk ^tioa 

The Commissioner is to determine the 
Federal share of allowable costs 
incurred by the State under its approved 
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State-plan. In making this determination, 
he is to disregard the amount of any 
other Federal funds expended arid the 
* amount of any non- Federal funds 
required for matching. Any exception 
must be expressly provided for by 
Federal statute. 

§ 13M.9 Payments. 

(a) The Commissioner will pay the 
Federal share of expenditures incurred 
sn the fiscal year under the approved 
State plan, and under the approved 
report on the protection and advocacy 
svstem. For purposes of this Part the 
term "expenditures incurred"' is 
interpreted to mean allowable costs 
pertaining to that year. A cost resulting 
from an obligation incurred during a 
vear is deemed to pertain to that year. 

(b) An authorized State official may 
request the Commissioner to pay from 
the State s allotment under Subpart C of 
this Part not more than 50 percent of the 
costs of administering the State plan. 
The payment is not to exceed 5 percent 
of the allotment or $50,000. whichever is 
less. In order to receive this payment, 
the State must expend from its own 
sources, for the current fiscal year, an 
amount equal to or greater than that 
expended in the previous fiscal year for 
administration of the State plan. Costs 
of administering the State plan do not 
include costs for planning activities or 
provision of services. 

§ 1386.10 Liquidation of obligations. 

AH obligations made by the State 
agency or subgrantees under the State 
plan and the report on the description of 
the State s protection and advocacy 
system must be liquidated within one 
>ear of tho close of the Federal fiscal 
year in which obligations were incurred 
This requirement maybe waived only 
where the validity of the obligation or 
the amount of the obligation is being 
actively disputed by the State agency or 
subgrantee. 

§ 1386.11 Withholding of payments. 

After notice to the State and an 
opportunity for a hearing, the Secretary 
may withhold payments to the State 
with respect to costs resulting from 
obligations incurred after opportunity 
for the hearing or after a final decision 
following a hearing if he finds thai there 
is a failure to comply aubatantially with 
**the Sute plan, or with the report on the 
description of the protection and 
advocacy syatem, or the Act, or 
applicable regulation!, Hearing 
procedures will be conducted in 
Accordance with Subpart D of this part. 



1 13M.12 Standards for • merit system of 
personnel administration. 

The State plan and the report on the 
protection and advocacy system must 
provide that methods of personnel 
administration and affirmative action 
plans for equal employment opportunity 
in the State and local agencies 
administering the programs will conform 
to the Standards for a Merit System of 
Personnel Administration, Subpart F, 
Part 900, and other standards prescribed 
by the Office of Personnel Management. 
The standards for a Merit System were 
published in the Federal Register, Vol. 
4*. No. 34. page 10238. February 16. 1979. 
The affirmative action plan must be 
available to the Secretary for review, 
upon request. 

§1386.13 Fair hearings. 

The State plan shall provide for a 
system of hearings under which 
applicants or recipients or their 
representatives may appeal the denial, 
reduction, or termination of a service, or 
failure to act upon a request for service 
with reasonable promptness The 
procedures and provisions of 45 CFR 
205,10 govern these hearings. 

Subpart B— State System for 
Protection and Advocacy of Individual 
Rights 

§ 1386.20 Requirements for participation 
In the developmental disabilities program. 

(a) In order for a State to receive an 
allotment under Subpart C. it must have 
in effect a system to protect and 
advocate the rights of persons with 
developmental disabilities. 

(b) Failure to submit a report of or to 
carry out an approved system to protect 
and advocate the rights of persons with 
developmental disabilities will result in 
the loss of Federal funds for programs 
authorized under this subpart and 
Subpart C (State Plan for Provision of 
Services). 

(c) The Protection and Advocacy 
(P&A) System must meet the following 
requirements — 

(1) The P&A System must have the 
authority to pursue legal, administrative, 
and other appropriate remedies to 
ensure the protection of the rights of all 
individuals with developmental 
disabilities who are receiving services 
or are eligible for services in the State. 

(2) The P&A System must have the 
authority to institute administrative and 
legal proceedings to redress the rights of 
instfhitionalized persons with 
developmental disabilities without the 
necessity of representing a named client. 
At the time of commencement of any 
proceeding under this section, the P&A 



System shall certify to the 
administrative tody or court that: 

(i) The P&A System has endeavored to 
eliminate the alleged conditions and 
practices by informal methods, including . 
discussion with apropriate officials of 

the possible costs and fiscal impacts of 
alternative remedial measures; 

(ii) The P&A System js satisfied that 
the appropriate officials have had a 
reasonable time to take appropriate 
action to correct such conditions, or 
practices but have failed to do so; 

(in) The P&A System believes that 
administrative or legal proceedings are 
of general public importance and will 
materially further'the protection of the 
rights, privileges, or immunities of 
developmentally disabled individuals 
secured by the Constitution or laws of 
the United States or of any State or 
locality. 

(3) The P&A System must have 
appropriate access to the personal, 
medical, and other records pertaining to 
the care of institutionalized 
developmentally disabled persons who 
have been judicially declared mentally 
incompetent after giving reasonable 
notice to the guardians of such persons 
In the case of an institutionalized 
developmentally disabled person who is 
not mentally impaired, the P&A Svstem 
must have appropriate access to that 
person's relevant records after obtaining 
the consent of that person. 

(4) The P&A System must establish * 
procedures to protect the confidentiality 
of the records examined under 
1388.20(c)(3). These procedures must 
conform to the requirements of 42 CFR 
Part 442.502. This requirement, however, 
in no way limits or restricts the 
Department's access to the records of 
the P&A System. 

(5) The P&A System may not be 
administered or controlled b> the State 
Planning Council. 

(8) The P&A System must be 
independent of any agency, public or 
private, which provides treatment, 
services or habilitation to persons v\ ith 
developmental disabilities. 

(7) The P&A System must have the 
authority on its own initiative to obtain 
access to institutions and programs 
serving persons with developmental 
disabilities. This right to access shall 
include the right to meet with persons 
with developmental disabilities in 
residential and non-residential facilities 
to explain the purposes of the protection 
and advocacy system, assistance that is 
available to them, and other details of 
the program. Exercise of this authority 
shall not require advance notice as long 
as the visits take place at a time and in 
a mariner that does not disrupt the 
operation of the facility or program, for 
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example, a visit during normal visaing 
hours. 

§ 1386.21 Designated State protection and 
advocacy office. 

(a) The Governor shall designate the 
office for administering the State 
protection and advocacy system. 

(b) The State protection and advocacy 
office must be a public or private, non- 
profit entity. 

§ 138&22 Report on the state system. 

(a) \t least once every three years the 
Governor shall submit an approvable 
report to the Commissioner describing 
the State system. The report must 
confom to these regulations and with 
£nde!?nes r<su?d by the Commissioner. 

(b) The report must include — 

(!) Assurdnct , that the system will 
comply wilh the requirements listed in 
§ 1386 20. including— 

(0 An assurance that members and 
st«»:f of the State planning council 
together with providers of services do 
not constitute a majority of a quorum of 
any board of directors of the sistera: 
and 

(i.) An assurance that the staff of the 
State planning council will not serve as 
staff of the protection and advocacy 
office. 

(?) An explanation of the 
administrative structure of |he system 
rcluding the executive order or a 
; taiion to the law establishing the 
s> stem and the following information 

(0 If it is a public entity, an 
explanation of the office's location 
it: thin the State structure: or 

(u) If it is a private non profit entity, 
the name and title of the person in State 
government to whom it reports, and a 
copy of the articles of incorporation and 
bylaws: 

(3) The goals and objectiv es for the 
system: 

(4) The methods being used to rnsuxe 
that the system is available to persons 
vMth dev elopmentdl disabilities, 
^specially those residing in institutions, 
.ind those not receiving services; 

(5) The procedures by which ihe office 
'pterrmnes which clients wdl be served, 
f choices must be made: 

f6) A statement of the ways legal 
< Jmnistrative anxi ofcher appropriate 
*' medics are utilized by the system to 
<«.hie\e its goals: 

(7) An explanation of the facdiUes and 
resources that are being used to operate 
the system: 

(8) A list of other protective jnd 
iJvocacy services in the State v\hich 
relate to this program, and explanations 
'jf cooperative relationships with them. 

(9) Other information the 
Commissioner may require. 



§1386.33 Submittal of the report en the 
State system. 

(a) The report must be submitted by 
the Governor to the Commissioner for 
approval. The report must be submitted 
to the appropriate HEW Regional Office 
60 days prior to the period for which it is 
applicable. 

(b) Failure to submit anapprovable 
report prior to the beginning of the 
period covered by the report shall result 
in the loss of Federal financial 
participation in costs resulting from 
obligations incurred during the period of 
the fiscal year for which an approvable 
description or revision has not been 
submitted. Failure to submit an 
approvable report at the appi->priate 
time may also result in loss of Fetleral 
funds under the State plan submitted 
under Subpart C. 

(c) The Secretary will not disapprove 
any report describing the protection and 
advocacy system or revision of the 
system until he or she has given the 
State reasonable notice and opportunity 
for a hearing governed by Subpart D of 
this part. 

§ 13M.24 Amendments to th*> report on 
•the system. 

The Governor shall approve and 
submit to '.he Commissioner a 
description of any change in the System 
which will affect the way it is to carry . 
out its required functions. These 
amendments must be submitted to aad 
approved by the Commissioner prior to 
their implementation. The amendments 
must include a procedure for providing 
continuity of services to persons with 
developmental disabilities during the 
transition. 

§ 1316.25 Aanual reports. 

(a) The following reports must be 
submitted to the Commissioner 
annually: • 

(1) Proposed budget for the next 
Federal fiscal year. 

(2) Program performance report and 

(3) Financial status report. 

(b) The program performance report 
shall describe the activities carried out 
under the system and any changes made 
in the system during the previous fiscal 
year. 

(c) The proposed budget and the 
program performance report must be 
submitted by the Governor to the 
appropriate HEW Regional Office. The 
proposed budget for the next Federal 
fiscal year must be received in the 
regional Office 60 days prior to the 
beginning of the fiscal year to whicLat is 
applicable. The Financial Status Report 
must be submitted by either the 
Governor or the appropriate State 
financial official. 



§ 1316.26 Federal financial participation. 

(a) Federal financial participation is 
allowable for costs incurred — 

(1) Under the State's approved report 
on the State system; 

(2) For providing information and 
referral services to persons who contact 
the system for aid whether or not those 
persons are developmental^ disabled; 

(3) To solve or alleviate problems of 
discrimination or denial of rights related 
to the eligible person's disabilities. 

(b) Costs for which Federal financial 
participation is not allowable are — 

(!) Payments made after the end of the 
Federal fiscal year following the fiscal 
year in which the underlying obligation 
was initially incurred. {Sec. 1386.9. 
Liquidation of obligations): 

(2) Except for information and referral 
services, costs incurred on behalf of 
persons who do not meet the definition 
of developmental disability in §<13t&2: 

(3) Costs incurred for activities not 
included in the approved description of 
the system; 

(4) Costs incurred for activities on 
behalf of persons with developmental 
disabilities to solve problems not 
directly related to their disabilities and 
which are faced by the general 
populace, for example, drawing up wills 
and initiating or defending against 
divorces: and 

(5) Costs not allowed under applicable 
regulations. 

§ 1386.27 Prohibition of use of protection 
and advocacy system for lobbying. 

No money available under this 
subpart shall be used to lobby Congress 
as set forth in 18 U.S.C 1913. For this 
purpose, lobbying means any unsolicited 
communication with members of the 
Congress for the purpose of influencing 
their actions relating to any legislation 
or appropriation before or after 
introduction of a bdl. v 

Subpart C— State Plan for Provision of 
Services for Persons wrrh 
Developmental Disabilities 

State Planning Council 

§ 1386.30 Establishment of the State 
planning council. 

Each State which receives Federal / 
assistance under this part must establish 
a State planning council. 

§1316.31 Makeup of m* council 

(a) The Governor shall appoint the 
members of the council from among the 
residents of the ^tate. and snail make 
appropriate provision* for rotation of all 
members except the representatives of 
State/Fed>ral programs. The State plan 
shall contain a statement of the policies 
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governing the rotation of council 
membership. The policies must ensure 
that all the consumers and their g 
representatives are not replaced in a 
single year to assure the efficacy of the 
council's advocacy role, and to the 
extent possible* membership on the 
council must include representatives 
from minority groups. 

(b) The council must a\ oil times 
include in its membership a separate 
representative from each of the 
following State/Federal programs: 
developmental disabilities program, 
education for the handicapped, 
vocational and other rehabilitation 
programs* public assistance, medical 
assistance, social services, maternal and 
child health, crippled childi~n*s services, 
comprehensive health planning, mental 
health services, and mental retardation 
services. The Secretary may waive this 
requirement upon a request from the 
Governor of the State showing that State 
officials designated to represent more 
than one Federal/State program have 
the knowledge and authority to speak 
for and act for those programs. The 
council shall also include a 
representative of higher education 
training facilities (including a 
representative of a university affiliated 
facility if one is located in the State), 
and a single, different representative 
from each of the following groups, local 
governmental agencies, and non- 
governmental agencies and groups 
concerned with services to persons with 
developmental disabilities. 

(c) At least one-half of the 
membership of the council shall consist 
of (1) persons who are themselves 
developmental^ disabled, and (2) 
relatives or guardians of such persons. 

(d) Of the number in (c) above, at 
least one-third shall be developmentally 
d.sabled persons themselves; and at 
least one-third shall be parents, other 
immediate relatives, or guardians of 
persons who are unable to represent 
themselves because of a mentally 
•mpainng developmental disability. One 
of the latter group shall represent an 
institutionalized person with a 
developmental disability. 

(e) Consumer representatives shall not 
be employees of a State agency which 
receives funds or provides services 
under this Subpart, or managing 
employees of an entity providing 
services or receiving funds under this 
Subpart. In addition, an owner or person 
with a controlling interest in any entity 
receiving funds or providing services 
under this Subpart may not be a 
consumer representative. 

The terms "managing employees;* 
' owner or person with controlling 
mteres'" ore defined in Sections 1126(b) 



arid 1124(a)(3), respectively, of the 
Social Security Act, 

$13*6.32 Duties of tbt council. 

(a) It shall be the duty of the council 
to advocate programs and poMcies for 
persons with developmental disabilities 
in order to improve the State's programs 
of care, treatment, habilitation. and 
other services for them. The councii 
shall set broad policy, determine 
priorities among service needs, and set 
goals, and objectives for the State 
program of services for persons with 
developmental disabilities. In the case 
of disagreement between a council and 
an administering agency concerning the 
adoption of a goal or policy of the State 
plan, the Governor, shall have the final 
authority for making the decision. In 
addition, the council shall— 

(1) Develop the State plan jointly with 
the designated State agency(ies). 
including the specification of areas of 
priority services under $ 1386.47 of this 
subpart; 

(2) Monitor, review, and evaluate the 
implementation of the State plan, not 
less often than annually; 

(3) Review and comment on all State 
plans which relate to programs affecting 
persons with developmental disabilities, 
to the maximum extent feasible; 

(4) Review and comment on 
applications for grants under Part 1387. 
except applications for projects of 
national significance; 

(5) Submit to the Commissioner, 
through the Governor, an annual report, 
of its activities. This report is part of the 
program performance report required 
under 5 1386.41(d). 

(b) The council chairperson shall 
submit the State plan, plan amendments, 
annual reviews (subparagraph (a)(2) of 
this section), and related documents to 
the Governor, as required by Office of 
Management and Budget Circular A-95. 
The Governor shall have 45 days to 
review the materials prior to their 
submission to the Commissioner. Any 
comments the Governor makes shall be 
transmitted to the Commissioner with 
the documents. 

(c) The council chairperson shall 
submit the State plan and related 
documents to the Commissioner 60 days 
prior to the fiscal year to which they are 
applicable. 

(d) The council shall not exert any 
authority or control over policy or 
activity of the protection and advocacy 
office. The council shall not administer 
the office in any way, 

$1386.33 Council staff. 

(a) In order to carry out its 
responsibilities and duties, the State 
council must have a staff responsible to 



the State council The staff must be 
qualified to carry out the following 
functions: planning, monitoring, 
evaluation, advocacy, and management. 
The size of the professional staff will 
vary among States; however, each 
council shall have at least one full-time 
director and one full-time clerk/ 
secretary. 

(b) In determining the need for 
additional staff, the State shall take into 
account the particular needs of the 
council and the resources available to it. 

(c) If necessary for the performance of 
its functions, the State council may 
employ consultants and may contract 
with individuals or entities for services. 

State Plan Requirements for Planning. 
Administration and Services 

§1386.40 General, 

In order to receive Federal financial 
assistance under this Subpart, a State 
shall have in effect a State plan which 
meets the requirements of § 1386.41 
through § 1386.54 and which is approved 
by the Commissioner., 

§ 1366.4 1 Designation of the State 
planning council and the State agency. 

• The State.plan shall provide for— 

(a) (1) The establishment of a State 
council, in accordance with § 1386.30: (2) 
for the assignment to the council of 
adequate personnel to enable the 
council to carry out its duties; and (3) 
the identification of the staff. 

(b) Identification of the State agency 
which has been designated by the 
Governor to administer or supervise the 
administration of the State plan. If there 
is more than one agency, the portion of 
the State plan for which each is 
responsible shall be stated, and amounts 
of the allotment apportioned among the 
agencies shall be specified, and 

(c) Identification of a program unit 
within the designated State 
administering age. cy which has primary 
responsibility for proper and efficient 
administration of the State plan. 

§ 1386.42 Plan submittal and approval. 

(a) All of the following documents 
• must be submitted by the council 
chairperson to the Commissioner for 
approval prior to their implementation: 
.(1) The State plan must be revised at 
least once every three years; 

(2) The State plan must be amended at 
any time that substantive changes affect 
its administration or priorities; 

(3) A description of the extent and 
scope of services provided or to be 
provided as required by § 1386.44(c) 
must be submitted annually in order for 
the State to receive Federal funds under 
this Subpart. 
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(b) The State plan must contain a 
statement that it was jointly developed 
by the State council and the designated 
State agency. This statement must be 
signed by the chairperson of the State 
planning council and by the appropriate 
official(s) of the State agency. 

(c) Failure to submit an approvable 
plan, plan amendments, or annual 
review prior to the fiscal year for which 
they are applicable shall result m the 
loss of Federal financial. participation in 
the costs resulting from obligations 
incurred during the period of the fiscal 
year for which they w^re not submitted. 

(d) The Commission*., ^all approve- 
any State plan, amendment, or revision 
provided it meets the requirements of 
the Act. these and other applicable 
regulations, and performance standards 
issued by the Commissioner. 

§ 1386.43 Methods of administration. 

The State plan must describe the 
policies, procedures, and methods to be 
employed for the proper and efficient 
administration of the State plan, 
including application procedures for 
subgrantees. It must describe methods 
to be used to inform the general public 
in the State of the kinds and locations of 
services and facilities which are or will 
be available. It must also describe 
methods to be used to notify interested 
persons in the State as to where and 
when the State plan can be examined. 

§ 1 316.44 Description of objectives and 
services. 

The State plan must — 

(a) State the specific objectives to be 
achieved and list the programs and 
resources to be used to meet the 
objectives; 

(b) Describe the extent and scope of 
services being provided or to be 
provided to developmen tally disabled 
persons under other State plans for 
Federally assisted State programs. 
These programs included, but are not 
limited to. education for the 
handicapped, vocational and other 
lenabilitation programs, public 
assistance, medical assistance, social 
services, maternal and child health, 
crippled children's services, 
comprehensive health, mental health. 
,j«mg. mental retardation and other 
pljns the Commissioner specifier The 
State plan must describe how the State's 
allotment will be used to complement 
and augment, rather than duplicate or 
replace, services for persons with 
developmental disabilities who are 
eligible for Federal assistance under 
these programs: 

(c) Assess and describe the extent 
and scope of the priority services 



(§ 1386.45) being or to be provided for 
each fiscal year, and 

(d) Describe the method established 
for the periodic evaluation of the State 
plan's effectiveness in meeting t* e 
objectives.described above. 

§13*6.45 Priority strvicts. 

For purposes of the State plan, priority 
services include case management* chihl 
development, alternative community 
living arrangements, and nonvocational 
social-developmental services. Priority 
services are defined as follow* 

"Case management services", a re 
services to assist in gaining access to 
needed social, medical, educational, and 
other services. The term includes; (1) 
follow-along services such as 
consultation and evaluation which 
ensure that the changing needs of the 
person and the family are recognized 
and appropriately met; and (2) 
coordination services which provide to 
persons with developmental disabilities 
support, access to other services, and 
monitoring of that persons progress. 

"Child development services'* are 
services to assist in the prevention, 
identification, and alleviation of 
developmental disabilities in children. 
They include: (1) early intervention 
services: (2) counseling and training of 
parents: (3) early identification of 
developmental disabilities; and (4) 
diagnosis and evaluation of 
developmental disabilities. 

"Alternative community living 
arrangement services" axe services to 
assist in maintaining suitable residential 
arrangements in the community. They 
include in-house services, for example 
personal aides and attendants, and 
other domestic assistance and 
supportive services; family support 
services; foster care services: group 
living services; respite care: and staff 
training, placement, and maintenance 
services. 

"Nonvocational social- developmental 
services" are services to assist in the 
performance of daily living and work 
activities, for example: day activities, 
transportation, financial matters, 
recreation, civic concerns, and personal- 
social matters. 

§ 1336.46 Uss Of funds. 

The State plan must contain 
assurances that the State's Federal 
allotment will be used in whole or in 
part to— 

(a) Make a significant contribution 
toward strengthening services for 
persons with developmental disabilities 
through agencies in the various political 
subdivisions of tiae State: 

(b) Assist public or non-profit private 
entities; 



(c) Supplement and increase the level 
of funds that would otherwise be made 
available for the purposes for which 
Federal funds are provided and not to 
supplant non-Federal funds; and 

fd) provide for reasonable Stair 
financial participation in the cost of 
carrying out the State plan. 

§ 1316.47 Provision of priority services. 

(a) (1) The State plan must identify one 
or more priority service areas (5 1386.45) 
on which Federal funds wiU be 
expended. 

(2) The number of Federally funded 
priority service areas to be supported is 
determined by the appropriation for the 
fiscal year under Sec. 131 of the Act 
Until the Federal appropriation exceeds t 
$60 million for a year* a State is required' 
to fund one, but not more than two, of 
the priority service areas Identified in 
the State plan. No more than to three 
priority service areas may be funded 
when the appropriation-exceeds $60 
million but is less than $00 million per 
year. 

(3) A State must select one Federal 
priority service area At its option* 
depending on the siae of the Federal 
appropriation (see paragraph (2) above), 
the State may select and identify one or 
two additional Federal priority service 
areas or one or two additional other 
service areas. 

(4) The Commissioner, upon written 
application from the State council, may 
approve a waiver of the limitations 
described in paragraphs (a)(2) and (3) of 
this section. The application must 
demonstrate that — 

(i) The funding of an additional area 
of priority services will not result in a 
disproportionate decrease in services in 
the other priority services areas; 

(ii) Non-Federal expenditures for 
service activities in the fiscal year for 
which the waiver is requested will be 
not less than those reported on the 
Financial Status Report to the Secretary 
on Form HEW 260 for the fiscal year 
ended September 30. 1978: and 

Insofar as possible, the requested 
area of service to be funded is one of the 
fou- Federal priority service areas. If the 
State finds that its need for another 
optional service (in addition to the one it 
found under paragraph (a) of this 
section) has a higher priority for that 
State than the remaining Federally 
established priority service areas* the 
State shall explain that finding in the 
application for tkr waiver. The 
application rrarst be submitted to the 
Commissioner 90 days prior to the fiscal 
year for which finding t* requested. 

(b) The State council and State'agency 
shall periodically (at Wast once every 
three years), examine the priority 
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service areas and the need for 
continuing them, and ahull determine if 
changes are needed. 

(c) The-State. at its option, may 
implement its comprehensive plan for 
statewide services immediately or on a 
gradual basis Whatever the decision of 
the council and agency, the State plan 
pertaining to priority service area or 
areas must be in full operationnot later 
than October 1. 1980 

Id) The State plan must indicate that 
SlOO.000 or 65 percent of the State s 
Federal allotments whichever is greater, 
will be expended for providing service 
activities in the priority areas identified 
in the plac 

•(e) The State plan may include the 
iollovving additional service activities if 
ihev are components of the selected 
pnont\ service areas: (1) model service 
programs. (2) activities to increase the 
capacit> of institutions and agencies to 
provide services. (3) coordinating the 
prov ision of services in the area with 
other serv ices. (4) outreach related to 
the service area, and (5) training of 
personnel to provide the services. 

(f) Special financial and technical 
assistance must be given to agencies 
prov iding serv ices to residents of urban 
or rural poverty areas The list of areas 
designated l>\ the State Health Planning 
and Development Agencies (HPDA) and 
appro\ed b\ the Secretary under Title 
XVI. Sec. 1624(13) Pub- L. 93-641. as 
amended b\ Pub L 96-79. shall be usee 
for this purpose This list was published 
in the Federal Register. Vol 43. No. 19 
(anuarv 27.1978. and is available from 
the State HPDA and HEW Regional 
Offices 

§ v 1 386.48 Standards for servfets and 
protection of rights. 

The State plan must assure that and 
describe how — 

(a 1 Services are rendered on an 
individualized basis as provided for in 
§ 1386.52 (Individual habitation plans); 

(I, The human rights of persons with 
developmental disabilities (especially 
those without familial protection) are 
protected, consistent with § 1385.3 
(Rights of persons with developmental 
disabilities); 

(c) Buildings used for delivery of 
services meet the standards adopted 
under the Architectural Barriers Act of 
19G8. 42 U.S.C. 4151-4157 and applicable 
Federal regulations. An exception may 
be made only if the grantee certifies, 
before the grant awaid is issued, that 
the facility will be in compliance in the 
period covered by the award; and 

(d) Affirmative steps have been taken 
:o assure participation in programs 
authorized under the Act of individuals 
generally representative of the 



developmentally disabled population, 
with special attention given to members 
of minority groups The State plan shall 
provide that applications for subgrants 
contain detailed information on the total 
number of developmentally disabled 
people in the geographic area to be 
served, the number of minority persons 
with developmental disabilities in the 
area, the manner in which the services 
to be provided by the project will be 
made known to them, and what 
arrangements will be made to meet theii 
special needs as members of minority 
groups. \ 

§ 1386.49 Professional assessment and 
•valuation programs. 

(a) The plan must provide for— 

(lj An assessment of the adequacy of 
the skill level of persons, professional 
and paraprofessional. providing direct 
and indirect services; and 

(2) An assessment of the adequacy of 
the State programs and plans supporting 
training of such professionals and 
paraprofesaionals. 

(b) The State plan must address the 
needs, disclosed Dy the two 
assessments, which must be met in 
order to achieve and maintain high 
quality of services In developing this 
part of the plan, the State shall utilize 
resources of university affiliated 
facilities, where available and 
appropriate, and of other State and 
Federal manpower programs 

(c) The State plan must provide for 
planning and implementing the 
evaluation system in accordance with 
Section 110 of the Act. 

$ 1396.50 Utilization of community, 
resources and voluntas rs. 

The plan must provide for the 
maximum utilization of all available 
community resources including 
volunteers (VISTA) serving under the 
Domestic Volunteer Service Act of 1973 
(Pub. L 93-113) and other appropriate 
voluntary organizations. Volunteer 
services must supplement, and must not 
be in lieu of, services of paid employees 

$ 13*6.51 Protection of smployt**' 
Intarasts. ^ 

(a) The State plan must p-'vide for 
fair and equitable arrangements to 
protect the interests of all employees 
affected by actions under the plan to 
provide alternative community living 
arrangements. Specific arrangements for 
the protection of affected employees 
shall be developed through negotiations 
between the appropriate State 
authorities and employees or their 
representatives. Employees are to be 
given written notice prior to 
implementation of this priority service. 



The arrangements must include, without 
being limited to, provisions for— 

(1) To the maximum extent 
practicable, the preservation of rights, 
privileges, and benefits (including 
continuation of pension rights and 
benefits) under existing collective 
bargaining agreements or otherwise 

(2) The continuation of collective 
bargaining rights: 

(3) To the maximum extent 
practicable, the protection of individud! 
employees against a worsening of thnr 
positions with respect to their 
employment: 

(4) Maximum efforts to guarantee 
employment to employees of any State 
political subdivision thereof who will be 
affected by any program funded in 
whole or in part under provisions of the 
Act; and 

(5) Employee training or retraining 
programs. 

(b) Performance standards. The terms 
and conditions of such protective 
arrangements must include the following 
performance standards: 

(1) Preservation of rights and benefits 
The preservation of rights and benefits 
requires that any new job offer to an 
employee displaced due to alternative 
community living arrangement services 
will not result in the termination of 
accrued benefits, including pension 
benefits, vacation benefits, health and 
insurance benefits, seniority rights or 
similar benefits. This provision applies 
only to jobs offered by the State or local 
governments and not to jobs foun'J 
independently by a terminated 
employee seeking alterrative 
employment. 

(2) Continuation of collective 
bargaining rights This provision applies 
when* 

(i) The administration of a facility 
would be turned over from one 
governmental unit to another (for 
example, from State to county); and 

(ii) An entire employee group would 
be moved intact to a new facility 

(3) Worsening of position. A state 
cannot fulfill its responsibility to protect 
an employee against a worsening of his 
or her position when the job is 
terminated because of alternative 
community living arrangement services 
by offering a job at less pay. lower 
status, differenct functions, or with a 
substantial increase in health or safety 
hazard, unless such a position is th •» 
only one available. 

(4) Assurances of employment A 
displaced State or local government 
employee must be offered a job that 
conforms with these requirements if any 
is available. In order to. meet this 
requirement the State agency shall 
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initiate policies and procedures to 
ensure that: 

(0 Affected State and local 
government employees have transfer 
rights to employment in community 
facilities for the developmentally 
disabled operated by State or local 
governments: 

(u) All appropriate job vacancies are 
posted at locations convenient for 
employes: 

(in) Affected employees have the right 
to transfer to jobs in other State or local 
government departments; 

(iv) Employees upon transfer to a new 
place of employment more than 50 miles 
beyond their previous employment have 
the right to relocation expenses: and 

(v ) Employees who qualify under 
State civil service have the right to early 
retirement. 

(5) Training and retraining Program 
policies must provide that training or 
retraining will be: 

(i) In or near present place of 
employment of employee: 

(n) At no expense to employee; and 

(tii) That employee's compensation 
will rot be adversely affected during 
training. 

§ 1386.52 Individual habitation plans. 

(a) The State plan must contain an 
assurance that each program (including 
programs of any agency, facility, or 
project) which receives funds from the 
State s allotment tinder this Subpart has 
a habitation plan in effect for each 
developmental^ disabled person who 
receives services from or under the 
program The habilitaticn plan must be 
reviewed at least annually. 

(b) The State plan must describe the 
methods to be used to facilitate an 
annual review of the habitation plan. 
The State plan must include the 
following requirements for habilitation 
plans: 

(1) Be in writing: 

(2) Be developed jointly by— 

(i) Representative(s) of the program 
primarily responsible for delivering or 
coordinating the delivery of services to 
the person with a developmental 
disability for whom the plan is 
established: 

(u) The developmental^ disabled 
person: or 

(lii) Where appropriate, that person's 
parents, or guardian, or other 
representative: and 

(3) Be sighed by the person or his or 
her representative, and the principal 
program representative: 

(4) Contain a statement of the long- 
term habilitation goals foi the person 
and the intermediate habilitation 
objectives relating to the attainment of 
thegoaU The nbipnHvp* shall be 



expressed in behavioral or other terms 
that provide measurable indices of 
progress; 

(£) Describe how the objectives will 
be achieved and the barriers that might 
interfere with the achievement of them; 

(6) State objective criteria and an 
evaluation procedure and schedule for 
determining whether such goals and 
objectives are being achieved; 

(7) Provide for a program coordinator 
who will be responsible for the 
implementation of the plan; 

(8) Contain a statement (in readily 
understandable form) of specific 
habilitation services to be provided, 
identify the agency which will deliver 
each service, describe the personnel 
(and their qualifications) necessary for 
the provision of those services, and 
specify the date of the initiation of each 
service to be provided and the 
anticipated duration of each service; 

(9) Specif/ the role and objectives of 
all parties to the implementation of the 
plan: and 

(10) Be reviewed at least annually by 
the agency which is primarily 
responsible for delivering or 
coordinating the delivery of services to 
the person with developmental 
disabilities. In the course of the review, 
the person and the person's parents, or 
guardian, or other representative shall 
be given an opportunity to review and 
participate in revising the plan. 

§1346.53 Fadaral financial participation. 

(a) Under this Subpart. Federal 
financial participation is available in 
costs resulting from obligations incurred 
under the approved State plan for the 
necessary expenses of the State council, 
the administration and operation of the 
State plan, and training of personnel. 

(b) Expenditures which are not 
allowable for Federal financial 
participation are — 

(1) Costs incurred by institutions or 
other residential or non-residential 
programs which do not comply with 

§ 1365.3 of these regulations; 

(2) Payments made after the end of the 
fiscal year following the fiscal year in 
wnich the underlying obligation was 
initially incurred (5 1386.10. Liquidation 
of obligations); 

(3) Costs incurred for activities not 
provided for in the approved State plan; 

(4) Costs for construction and 
renovation of facilities and acquisition 
of land; and 

(5) Unallowable costs identified in 45 
CFR Part 74. 

§13*6.54 Additional Information and 
assurances. 

The State plan must contain such 
additional information and assurances 



as the Commissioner may find 
necessary to carry out the provisions 
and purposes of this part. 

§1356.55 Final disapproval of thaStata 
plan. 

Final disapproval of any State plan 
will be determined only after the 
following procedures have been 
complied with: 

(a) The State plan has been submitted 
to the appropriate HEW Regional Office, 
and the Regional Office and State have 
been unable to resolve their differences. 

(b) The Regional Office has prepared 

a detailed written analysis of its reasons 
for recommending disapproval and has 
transmitted its anaylses and all other 
relevant material to the Commissioner, 
and provided the State council and State 
agency with copies of the material. 

(c) The Commissioner, after review of 
the records and the recommendation of 
the Regional Office, has determined 
whether the State plan, in whole or in 
part, is not approvable. This 
determination has been sent to the State 
and contains appropriate references to 
the records, statutory and regulatory 
provisions, and all relevant 
interpretations of applicable laws and 
regulations. The notification of the 
decision must inform the State of its 
right to appeal in accordance with 45 
CFR Part 13B8. Subpart D. 

(d) The Commissioner's decision has 
been forwarded to the State council and 
agency by registered mail with a return 
receipt requested. 

(e) A State has filed its request for a 
hearing with the Assistant Secretary for 
Human Development Services (ASHDS) 
within 21 days of the receipt of the 
decision. The request for a hearing must 
be sent by registered mail tp the 
A§HDS. The date of mailing the request 
is considered the date of filing if it is 
supported by independent evidence of 
mailing, otherwise the date of receipt 
shall be considered the date of filing. 

Subpart D— Practice and Procedure 
for Hearings Pertaining to States' 
Conformity and Compliance with 
Developmental Disabilities Plans and 
Federal Requirements 

General 

§ 13SS.S0 Definitions 

For purposes of this Subpart: 
"Assistant Secretary" means the 

Assistant Secretary for Human 

Development Services (HDS) or a 

presiding officer. 
"BDD" means Bureau of 

Developmental Disabilities. 

Rehabilitation Services Administration 
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ihe presiding uffu.fi shall briefly state 
the grounds for denial 

(c)(1) Any interested person or 
organization wishing to participate as 
amicus curiae shall file a pet'.tion with 
the HDS Hearing Clerk before the 
commencement of the hearing Such 
petition shall concisely state (i) the 
petitioner's interest in the hearing, (n) 
who will represent the petitioner, and 
(in) the issues on which petitioner 
intends to present argument. The 

4£ presiding officer may grant the petition 
if he or she finds that the petitioner has 
a legitimate interest in the proceedings, 
that such participation will not unduly 
delay the outcome and may contribute 
materially to the proper disposition of 
the issues. 

t2) An amicus curiae may present a 
brief ordl statement at the hearing at the 
point in the proceedings specified by the 
presiding officer. It may submit a 
written statement of position to the 
presiding officer prior to the beginning 
ot a hearing, and shall serve a copy on 
each party. It may also submit a brief or 

v written statement at such time as the 
parties submit briefs, and shall serve a 
copy on each party. 

Hearing Procedures 

§ 1 386. 100 Who presides. 

(a) The presiding officer at a hearing 
shall be the Assistant Secretary or 
someone designated by the Assistant 
Secretary. 

(b) The designation of a presiding 
officer shall be in writing. A copy of the 
designation shall be served on all 
parties and amici curiae. 

§ 1 386.101 Authority of presiding off Ictr. 

(a) The presiding officer shall have the 
duty to conduct a fair hearing, avoid 
delay, maintain order, and make a 
record of the proceedings. The presiding 
officer shall have all powers necessary 
to accomplish these ends, including, but 
not limited to. the power to: 

(1 ) Change the date. time, and place of 
the hearing, upon notice to the parties. 
Ihis includes the power to continue the 
hearing in'whole or in part; 

(2) Hold conferences to settle or 
simplify the issues in a proceeding, or to 
consider other matters that may aid in 
the expeditious disposition of the 
proceedings. 

(3) Regulate participation of parties 
and amici curiae and require parties and 
amici curiae to state their positions with 
respect to the issues in the proceeding; 

(4) Administer oaths and affirmations; 

(5) Rule on motions and other 
procedural items on matters pending 
before him or here, including issuance of 
protective orders or other relief to a 

• ~~ vi'hrtrn rltcrwn*'^ is SOUghti 



(6) Regulate the course of the hearing 
and conduct of counsel therein; 

(7) Examine witnesses; 

(8) Receive, ruh on, exclude, or limit 
evidence or discovery; 

(9) Fix ihe time for filing motions, 
petitions, briefs, or other items in 
matters pending before h?*-, or her. 

(10) If the presiding e'acer is the 
Assistant Secretary make a final 
decision 

(11) If the presiding officer is a hearing 
examiner, certify.the entire record, 
including recomnjended findings and 
proposed decision, to the Assistant 
Secretary: 1 

(12) Take any action authorized by the 
rules in this Subpart or 5 U.S.C. 551-559. 

(b) The presiding officer does not have 
authority to compel the production of 
wit esses, papers, or other evidence by 
subpoena. 

(c) If the presiding officer is a hearing 
examiner, his or her authority is to 
render a recommended decision with 
respect to program requirements which 
are to be considered at the hearing. In 
case of any noncompliance, he or she 
shall recommend whether -Federal 
financial participation should be 
withheld with respect to the entire State 
plan or the report of the system 
description, or whether Federal financial 
participation should be withheld only 
with respect to those parts of the 
program affected by such 
noncompliance. 

§ 1386.102 Rights of partis*. 

All parties* may: 

(a) Appear by counsel, or other 
authorized representative, in all hea ing 
proceedings; 

(b) Participate in any prehearing 
LOnference held by the presiding officer 

(c) Agree to stipulations of facts 
which will be made a part of the record. 

(d) Make opening statements at the 
hearing; 

(e) Present relevant evidence on the 
issues at the hearing; 

(f) Present witnesses who then must 
be available for cross-examination by 
all other parties; 

(g) Present oral arguments at the 
herring; 

(it) Submit written briefs, proposed 
findings of fact, and proposed 
conclusions of law. after the hearing. 

§ 1386.103 Dtecovary. 

The Department and any party named 
in the Notice issued pursuant to 
§ 1386.90 shall have the right to conduct 
discovery (including depositions) 
against opposing parties as provided by 
the Federal Rules of Civil Procedure. 
There shall be not fixed rule on priority 
of discovery. Upon written motion, tra j 



presiding officer shall promptly rule 
upon any objection to discovery action. 
The presiding officer shall also have the 
power to grant a protective order or 
relief to any party against whom 
discovery is sought and to restrict or 
control discovery so as to prevent undue 
delay in the conduct of the hearing 
Upon the failure of any party to make 
discovery, the presiding officer may 
issue any order and impose any 
sanction other than contempt orders 
authorized by Rule 37 of the Federal 
Rules of Civil Procedure. 

§ 1386,104 Evldt ntlsry purpose. 

The hearing is directed to receiving 
factual evidence and expert opinion 
testimony related to the issues in the 
proceeding. Argument will not be 
received in evidence* rather, it must be 
presented ( in statements, memoranda, or 
briefs, as directed by the presiding 
officer. Brief opening statements, which 
shall be limited to a statement of the 
party's position and^vhat is intends to 
prove, may be made at hearings. 

§1386.105 Evldtnct. 

(a) Testimony. Testimony shall be 
given orally under oath or affirmation by 
witnesses at the hearing. Witnesses 
shall be available at the hearing for 
cross-examination by all parties. 

(b) Stipulations and exhibits. Two or 
more parties may agree to stipulations 
of fact. Such stipulations, or any exhibit 
proposed by any party, shall be 
exchanged at the prehearing conference 
or at a different time prior to the hearing 
if the presiding officer requires it. 

(c) Rules of evidence. Technical rules 
of evidence shall not apply to hearings 
conducted pursuant to this part. bu» 
rules or principles designed to assure 
production of the most credible evidence 
available and to subject testimony to 
test by cross-examination shall be 
applied where reasonably necessary by 
the presiding officer. A witness may be 
cross«examined on any matter material 
to the proceeding without regard to the 
scope of his or her direct examination 
The presiding officer may exclude 
irrelevant, immaterial, or unduly 
repetitious evide ce. All documents and 
other evidicen offered or taken for the 
record shall be open to examination by 
the parties and opportunity shall be 
given to refute facts and arguments 
advanced on either side of the issues. 

§ 1386.106 Exclusion from htsrlng for 
misconduct 

Disrespectful, disorderly, or 
contumacious language or contemptuous 
conduct, refusal to comply with 
directions, or continued use of dilatory 
tactics by any pdrso n a * v*»i%+%»f* 
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before a presiding officer shall 
constitute grounds for immediate 
exclusion of such person from the 
hearing by the presiding officer. 

§ 13*4.107 Unspoosorad written material 

Letters expressing views or urging 
action and other unsponsored written 
material regsrding matters in issue in a 
hearing will be placed in the 
correspondence section of the docket of 
the proceeding. These data are not 
deemed part of the evidence or record in 
the hearing. 

H3H.104 Official tranacrlpt 

The Department will designate the 
official reporter for all hearings. The 
official transcript of testimony taken, 
together with any stipulations, exhibits, 
briefs, or memoranda of Isw filed with 
them shall be filed with the Department. 
Transcripts of testimony in hearings 
may be obtained from the official 
reporter by the parties and the public at 
rates not to exceed the msximum rates 
fixed by the contract between the 
Department and the reporter. Upon 
notice to all parties, the presiding officer 
may authorize corrections to the 
transcript which involve matters of 
substance. Transcripts shall be taken by 
stenotype machine and not by voice 
recording devices, unless otherwise 
agreed by all of the parties and the 
presiding officer. 

§1W4.10t Record for dsctotoft 

The transcript of testimony, exhibits, 
and all papers snd requests filed in the 
proceedings, except the correspondence 
section of the docket including rulings 
and any recommended or initial 
decision, shall constitute the exclusive 
record for decision. 

Posthearing Procedural. Decisions 

§ 1344.1 10 Po a t h aaring briefs. 

The presiding officer shall fix the time 
for filing posthearing briefs. This time 
shall not exceed 30 days after 
termination of the hearing and receipt of 
the transcript. Briefs msy contain 
proposed findings of fact and 
conclusions of law. If permitted, reply 
bnefs may be filed no later than 15 days 
after filing of the posthearing briefs. 

§1344.111 Pacsslone following hearing. 

(a) If the Assistant Secretary is the 
presiding officer, he or she shall issue a 
decision within 00 days after the time 
for submission of posthearing briefs has 
expired. 

(b) (1) If s hesring examiner is the 
presiding officer, he or she shall, within 
30 days after the time for submission of 
posthearing briefs has expired, certify 
the entire record tQ the Assistant 



Secretary including recommended 
findings and proposed decision. The 
Assistant Secretary shall serve a copy of 
the recommended findings and proposed 
decision upon ail parties and amici. 

(2) Any psrty may, within 20 days, file 
exceptions to the recommended findings 
and proposed decision and supporting 
br<ef or statement with the Assistant 
Secretary. 

(3) The Assistant Secretary shall 
review the recommended decision and 
within 60 days of its issuance, issue his 
or her own decision. 

(c) If the Assistant Secretary 
concludes: 

(1) In the case of a hearing under 

{ 1388.23. { 1386.24 or § 1386.42 that a 
State plan or report on the State's 
protection and advocacy system does 
not comply with Federal requirements, 
he or she shall also specify whether the 
State's total allotment for the fiscal year 
will not be authorized for the State or 
whether, in the exercise of his or her 
discretion, the allotment will be limited 
to parts of the State plan or the report 
not affected by the noncompliance. 

(2) In the case of a hearing pursuant to 
{ 1386.11, that the State is not complying 
with requirements of the Stste plan or 
the report on the description of the 
State's protection and advocacy system, 
he or she shall also specify whether 
Federal finsncial participation will not 
be made available to the State or 
whether, in the exercise of his or her 
discretion. Federal financial 
participation will be limited to 
categories under the State plan or the 
report on the description of the State's 
protection and advocacy system not 
affected by such noncompliance. The 
Assistant Secretary may ask the parties 
for recommendations or briefs or may 
hold conferences of the parties on these 
questions. 

(d) The decision of the Assistant 
Secretary under this Section shall be the 
final decision of the Secretary and shall 
constitute "final agency action" within 
the meaning of 5 U.S.C. 704 and the 
"S"~ -tary's action" within the meaning 
of section 138 of the Act. The Assistant 
Secretary's decision shall be promptly 
Jierved on all parties and amid. 

11344.112 Effscttvs data of 4*c*kx\ by 
the Assistant Secretary. 

(a) If, in the case of a hearing pursuant 
to i 1380.11, the Assistant Secretary 
concludes that a State plan or the report 
on the description of the State's 
protection and advocacy system does 
not comply with Federal requirements, 
and the decision provides that the 
allotment will be authorized but limited 
to parts of the State plan or the report 
on the description of the State's 



•protection and advocacy system not 
affected by such noncompliance, the 
decision shall specify the effective date 
for the authorization of the allotment. 

(b) In the case of a hearing pursuant to 
i 1386.23. { 1386.24, or { 1386.42. if the 
Assistant Secretary concludes that the 
State is not complying with 
requirements of the State plan or the 
report on the description of the State's 
protection and advocacy system, the 
decision that further payments will not 
be made to the State, or that payments 
will be limited to parts of the State plan 
or the report on the description of the 
State's protection and advocacy system, 
not affected, shall specify the effective 
date for the withholding of Federal 
funds. 

(c) The effective date shall not be 
earlier than the date of the decision of 
the Assistant Secretary and shall not be 
later than the first day of the next 
calendar quarter. 

(d) The provisions of this section may 
not be waived pursuant to 1 1386.84. 

PART 1387-SPECIAL PROJECTS.. 

3. Part 1387 is revised to read as 
follows: 

Sec 

1387.1 Purposes of projects. 

1387.2 Projects of national significance. 

1387.3 Eligible applicants. 

1387.4 Application content snd procedure. 

1987.5 Amount of grant. 

Authority; Section 100. Pub. L 88-154. *• 
amended by Pub. L 95-802. 

11317.1 rurpoaeaof projects. 

Special project grants may be made 
by the Commissioner to support a 
variety of means of increasing the 
effectiveness and efficiency of services 
provided under the two State formula 
grant programs. Not less than 25 percent 
of the appropriation under Sec. 145(f) of 
the Act must be used for projects of 
national significance, de ned in 5 1387.2. 

(a) Special project grants may be 
made to assist in meeting the costs of 
conducting an activity or program 
(referred to here as a "Project") for— 

(1) Demonstrations, including 
research, training,* technical assistance 
and evaluation, for establishing 
programs to expand or otherwise 
improve services, particularly priority 
services, to persons with developmental 
disabilities who are disadvantaged or 
multi-handicapped: 

(2) Demonstrations for establishing 
programs which hold promise of 
expanding or otherwise improving the 
State protection and advocacy systems. 
These demonstration projects may 
include research, training, and technical 
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assistance and evaluation in connection 
with the service. 

(b) Applications for grants under (a) 
may request assistance to carry out one 
or mdre of the following activities for 
developmentally disabled people: 

(1) Public awareness and public 
education programs to assist in the 
elimination of social, attitudinal, aad 
environmental barriers; 

(2) Coordinating and using all 
available community resources to meet 
needs of recipients (especially those 
with disadvantaged backgrounds); 

(3) Demonstrations of the provision of 
services to recipients disadvantaged 
because of their economic status; 

(4) Technical assistance' relating to 
planning, administration, services* and 
facilities; 

(5) Training of specialized personnel 
needed for the provision of services for 
research directly related to such 

training; 

(6) Developing or demonstrating new 
or improved techniques for the provision 
of services, including model integrated 
service projects; 

(7) Gathering and disseminating 
information relating to developmental 
disabilities; 

(8) Improving the quality of services; 
and 

(9) Developing or demonstrating 
innovative methods to attract and retain 
professionals to serve in rural areas. 

§13*7.2 Projects of national significance. 

(a) In order for a project to qualify as 

a project of national significance, it must 

be- 
ll) Designed to have a major impact 

on developmental disabilities programs 

throughout the country; 

(2) Have an objective which, if 
achieved, could be replicated and result 
in an improved delivery system for 
developmental disabilities services, or 
affect national policies or standards; or 

(3) Involve activities to be conducted 
in a number of sites in various parts of 

v the country as part of a unified program. 



f isa7J 

Applications may be made by public 
and other non-profit agencies, 
organizations, and institutions of higher 
education, including co&munity and 
junior colleges. 



procedures and deadline dates, as 
prescribed by the Commissioner in 
program announcements. 

(c) The applicant shall provide a copy 
of the application for-a grant under this 
subpart, except for projects of national 
significance, to the appropriate State 
planning council for review and 
comment, at the same time it submits 
the application to the Commissioner. 
The State planning council must submit 
its comments to the Commissioner with 
regard to a particular application within 
30 days from the date of submission by 
the applicant in order to assure 
consideration of such comments. 

§13S73 Amount of grant 

The amount of any grant shall be 
determined by the Commissioner. In 
determining the amount of any grant 
under this Subpart the Commissioner 
will exclude the amount of any other 
Federal grant for the project. The 
amount of any non-Federal funds 
required to be expended as a condition 
of any other Federal grant will be 
excluded from the cost of a grant under 
this Subpart. 

[Ft Doc *M4M2 FlUd 3-*** Sl4S *m] 
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1 1*7.4 
procedure. 

(a) Priorities for projects to be funded 
will be announced, and criteria for 
"judging applications will be listed in 
program announcements published from 
time to time in the Federal Register. 

(b) Applications for grants must be 
submitted in accordance with 
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REGULATIONS CONCERNING 
VOCATIONAL REHABILITATION SERVICES 



45 C.F.R. §§ 1361.110-1361.128* 
20 C.TF.R. §§ 416.1701-416.1731 



*With the organization of the new U.S. Department of Education, 
All regulations concerning education have been recodified. Regulations 
formerly codified at 45 C.F.R. Part 1361 now appear at 34 C.F.R. Part 
361. See 45 Fed. Re&. 77368 (November 21, 1980). 
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SubfLrt 0— Payment •! Cast* #f V#- 
cettensf tah«MIHa8«n Services f#r 
Disability SenafWart** Fraai the 
Sadal Security Trust Funds 

S13C1.U0 General. 

(a) Section 222 of the Social Security 
Act provides for the payment form the 
trust fundi of costa of vocational reha- 
bilitation services furnished to disabil- 
ity beneficiaries. Within the limits au- 
thorized under section 222, trust funds 
will be available for payment by the 
Commissioner to the States to provide 
for vocational rehabilitate \ services 
(and related costs of administration) 
for disability beneficiaries under State 
plans approved unde r the Act* 

(b) To receive trust funds for voca- 
tional rehabilitation, each State 
agency is required to submit an 
amendment to iU State plan which 
sets forth its policy and procedures for 
providing vocational rehabilitation 
services to disability beneficiaries in 
keeping with the purpose as stated 
below and which meets the require- 
ments and conditions prescribed 
herein. 

S 1361.111 Purpose. 

With the purpose of making it possi- 
ble for more disability beneficiaries to 
receive vocational rehabilitation serv- 
ices, money is made available from the 
trust funds to finance the vocational 
rehabilitation of selected benef lclariea. 
This money will be used in such a way 
that the savlng from the amount of 
benefits that would otherwise have to 
be paid and the increased contribu- 
tions to the trust func*4 paid by virtue 
of the earnings of beneficiaries who 
return to work will exceed, or at least 
equal, the money paid from the trust 
funds for rehabilitation costs. 



{1311.112 Applicability of other regula- 
tions. 

The provisions governing vocational 
rehabilitation services to disability 
beneficiaries, the costs of which are 



paid from trust funds* must conform 
to all requirements elsewhere in this * 
part gov* pita* Ul» State vocational re- 
habilitation programs which are not 
inconsistent with the requirements 
prescribed in this subpart. 

1 1W1. 113 Definitions. 

(a) "Disability beneficiary" means a . 
disabled individual who is entitled to 
benefits under section 223 of the 
Social Security Act (Including disabled 
individuals servir^ a waiting period 
prior to such entitlement), a disabled 
individual age IS or over who is enti- 
tled to child's insurance benefits under 
section 202(d) of the Social Security 
Act. or a disabled widow, widower, or 
surviving divorced wife under sections 
202 (e) and (f) of the Social Security 

Act - 

(b) "Productive activity means full- 
time employment, part-time employ- 
ment, or self-employment wherein the 
nature of the work activity performed, 
the earnings received, or both, or the 
capacity to engage in such employ- 
ment or self-employment, can reason- 
ably be expected to result in the termi- . 
nation of entitlement to disability in- 
surance benef its or in the nonpayment 
of benefits where entitlement is based 
on statutory blindness. 

(c) "Trust Funds" means funds de- 
rived from the Federal Old-Age and 
Survivors Insurance Trust Fund and 
the Federal Disability Insurance Trust 
Fund for purposes of vocational reha- 
bilitation pursuant to section 222(d) of 
the Social Security Act 

§1341.114 SUU S>Ua requirement*. 

For a State to receive trust funds 
the State plan must contain the fol- 
lowing provision* regarding vocational 
rehabilitation services to disability 
beneficiaries. 

(a) Conformance to selection crite- 
ria. The State plan shall provide that, 
to the extent funds provided from the 
trust funds are adequate for that pur- 
pose, vocational rehabilitation services 
will be furnished to disability benefi- 
ciaries in the State who the State de- 
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termines on the basis of medical, voca- 
tional, social, personal, or other fac- 
tors are eligible for services and who 
meet the following requirements: 

(1) The disabling impairment is not 
so rapidly progressive as to outrun the 
effect of vocational rehabilitation 
services to the extent that restoration 
of the beneflclanito productive activi- 
ty Is precluded; 

(2) The disabling effect of the im- 
pairment, without the services 
planned, is expected to remain at a 
level of severity which would result In 
the continuing payment of disability 
benefits; 

(3) There is a reasonable expectation 
that the provision of services will 
enable the Individual to engage In pro- 
ductive work activity; and 

(4) The reasonably predictable 
period of productive work activity Is of 
sufficient duration that the benefits to 
be saved and the contributions which 
would be paid to the trust funds on 

future »*rninyKjamtild Offse t the COSt 

^oftheserviaMTpIanned. 

(b) Order of selection. To the extent 
that fundi provided for this purpose 
are adequate, the State plan shall pro- 
vide that the order of selection for 
services shall be in accordance with 
the beneficiary's readiness and poten- 
tial for rehabilitation .to productive ac- 
tivity and without regard to any other 
order of selection set forth in the 
State plan. 

(c) Citizenship, residence, and eco- 
nomic need. The State plan shall pro- 
vide that any disability beneficiary 
who meets the other requirements for 
selection for vocational rehabilitation 
services shall be provided with author- 
ized services without regard to 

'(1) Citizenship, or 

(2) Place of residence, or 

(3) Ne ed for financial assistance. 
Tel) Promptness of service*. The 

State plan shall provide that services 
will be furnished with reasonable 
promptness to disability beneficiaries 
selected under paragraphs (a), (b), and 
(c) of this section. ^ 

(e) Service* available. The State 
plan shall provide that vocational re- 
habllltatlon services available to dis- 
ability beneficiaries selected for such 
services shall Include the full range of 
services authorized In the Act, to the 
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extent that such services are consist- 
ent With this subpart, subject to the 
conditions and limitations with respect 
to the use of trust funds prescribed in 
i 136H.115. * ^ . . . 

(f) Staff, supervision and training. 
The State plan shall provide for staff, 
supervision, and training of personnel 
to carry out the functions of this sub- 
part in an effective manner. 

{ 1361.115 Conditions and limitations. 

Costs of vocational rehabilitation 
services (and administration) paid 
from trust funds shall be subject to 
the following conditions and limita- 
tions: 

(a) Trust funds will not be used io 
pay costs of establishment or construc- 
tion of a rehabilitation facility. 

(b) Trust funds will not be used to 
pay the costs of maintenance while an 
individual is receiving vocational reha- 
bilitation services unless it is necessary 
for the Individual to be away from 
home to recelve^aucli-amicea^The 

"^coste of such maintenance shall not 
exceed the amount of increased ex- 
penses that are necessitated by the re- 
habilitation program. 

(c) Where trust funds are used to 
pay the cost of equipment, Initial 
stock and supplies, Including that for a 
vending stand or other small business 
enterprise, for the rehabilitation, of a 
beneficiary, the State agency shall es- 
tablish appropriate controls to assure 
that such equipment and stock no 
longer required by that beneficiary are 
utilized by another- beneficiary. When 
it is unlikely that such equipment and 
stock will be needed by another bene- 
ficiary within a reasonable period of 
time, it may be disposed of according 
to usual State agency procedures with 
appropriate credit to the trust funds. 

§ 1361.1M— Payments of-trast funds 

(a) Payment and distribution of 
funds. (1) -Payment from available 
trust funds may be made in advance or 
by way of reimbursement for agency 
cost* of providing services (including 
administration) under an approved 
amended State plan. 

(2) In distributing funds to the 
States, the Commissioner will consider 
agency estimates, the number of dis- 
ability beneficiaries in the State, and 
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such other- factors as the Secretary 
may determine. 

(3) the Commissioner will make nec- 
essary adjustments or redistribution 
on account of overpayments, under- 
payments, and unused funds. 

(b). Payments for services and ad- 
ministration. (1) Payment from trust 
funds may be made for the cost of de- 
termining the eligibility for and the 
character of vocational rehabilitation 
services needed by a disability benefi- 
ciary, or a claimant for disability bene- 
fits, if it appears there is a strong like- 
lihood that such claimant will be 
found entitled to such disability bene- 
fits (even though later it not so 
found), to the extent that such costs 
were incurred with respect to such 
claimant prior to the receipt by the 
State agency of notice of a determina- 
' tion of nonentltlement. 

(2) Other authorized services pro- 
vided prior to determination of entitle- 
ment to persons meeting the selection 
criteria may be paid for from trust 
funds if and when the State agency re- 
ceives notice that the individual has 
been determined to be entitled to dis- 
ability benefits. 

(3) In no case, however, may services 
be paid for f rpm the trust funds which 
are provided before 

fi) The effective date of the ap- 
proved amended State plan, 

(ii) The beginning of the period of 
disability, or 

(ill) The filing of application for dis- 
ability benefits, whichever is latest, or 
in the case of a disabled child the date 
of entitlement to child's benefits be- 
cause of disability. 

(c) Reversal of determination of non- 
entitlement for disability benefits. 
Payment from the trust funds for 
services which have been rendered to a 
claimant otherwise eligible therefor 
who has been found not entitled to * 
disability benefits may, if such finding 
is later reversed on reconsideration, 
appeal, or Judicial review* be made ret- 
roactively for the flscal-year-in-which 
notice of the reversal is received by 
the State agency, provided at that 
time services consistent with the pur- 
pose of this subpart are being current- 
ly rendered to the claimant. 

(d) Termination of disability bene- 
fits. Payment for services alter receipt 
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by the State igency of notice thfrt en- 
titlement to disability benefits has ter- 
minated shall not be made from trust 
funds, except when the services have 
been started and the Individual case 
plan reflects that commitments of 
monies were made for those services 
prior to receipt of notice of such ter- 
mination, i.e., written contracts, pur- 
chase orders, or equivalent authoriza- 
tions have been taued, or lump sum 
payment may have been required to 
have been made in advance such as in 
the case of tuition or training ex- 
penses. In no case 'may payment be 
made for costs of services -extending 
more than four months after the 
month in which entitlement to disabil- 
ity benefits terminates or in which 
notice that entitlement to disability 
benefits has terminated it received by 
the State agency, which ever is later. 

{1361.117 Budgets. 

Periodically, as may be required, the 
State shall prepare and submit a 
budget estimate of trust funds needed 
to pay the costs of vocational rehabili- 
tation services for disability beneficia- 
ries and for the administration of such 
services. 

J136M18 Reports. 

The State shall submit reports of ex- 
penditures and case services activities 
in behalf of beneficiaries, in such form 
and in such detail and frequency as 
determined necessary by the Commis- 
sioner, All records, procedures, and 
operational activities of the State 
agency, the costs of which are paid 
from trust funds shall be subject to 
evaluative study. Inspection, review, 
and audit. 

Subpart I— V#<«tien«l Rehabilitation 
Services far Supplemental Security 
Income Recipients 

9 1361.120 Genera). 

(a) Section 1615„oLtheJ5ociaLSecu; 
rity Act provides for the referral of 
blind or disabled supplemental secu- 
rity income recipients* who are under 
age 65 to the appropriate State agency 
administering the State plan for voca- 
tional rehabilitation services approved 
under the Rehabilitation Act of 1973 
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|jad for a periodic review of their need 
ifcind utilization of available voca- 
tional rehabilitation services/ Individ* 
uals so referred must accept such vo- 
cational rehabilitation services as are 
made available, unless there is good 
cause to refuse. Authorization is pro* 
vided to pay the State agency the 
costs- incurred in the provision of such 
services to individuals so referred. 

(b) Funds appropriated under this 
authority will be made available for 
payment by the Commissioner for vo- 
cational rehabilitation services (and 
related costs of administration) pro- 
vided under the State plan approved 
under the Rehabilitation Act of 1973. 

(c) To receive Federal funds for serv- 
ices under this subpart, each State 
agency is required to submit an 
amendment to its' State plan which 
sets forth the policies and procedures 
for providing services to blind and dis- 
abled recipients in keeping with the 
purpose as stated below and which 
meets the requirements and conditions 
prescribed herein. 

$1361.121 Purpose. 

The purpose of the provision of vo- 
cational rehabilitation services as au- 
thorized in this subpart is to enable a 
maximum number of recipients to in- 
crease their employment capacity to 
the extent that they can engage in 
productive activity. * 

$1361.122 Applicability of other regula- 
tion*. 

The provisions governing vocational 
rehabilitation services to supplemental 
security income recipients, the costs of 
which are paid from supplemental se- 
curity income program funds, must 
conform to all requirements<elsewhere 
in this part governing the State voca- 
tional rehabilitation programs which 
are not inconsistent with the require- 
ments prescribed in this subpart. 

31361.123 Definitions. 

(a)- •-Supplemental- security -income- 
recipient", or "recipient", as used In 
this subpart, means an Individual who 
is receiving cash payments (or with re- 
spect to whom payments are made) 
under the supplemental security 
income program based on blindness or 
disability. 
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(b) "Productive activity'* means full- 
tim$ employment, part-time employ- 
ment, or self-employment wherein .the 
nature of the work activity, performed, 
the earnings received, or both, or the 
capacity to engage in such employ- 
ment or self-employment, can reason- 
ably be expected to result in termina- 
tion of eligibility for supplemental ^se- 
curity income payments, or at least a 
substantial reduction of such pay- 
ments In accord with income exclu- 
sions applying to the blind as specified 
in 20 CFR Part 416, Subpart K. 

5 1361.124 State plan requirement*. 

For a State to receive Federal funds 
appropriated for. this purpose, the 
State plan must contain the following 
provisions regarding vocational reha- 
bilitation services to supplemental se- 
curity income recipients. 

(a).Con/brw»*;nce to selection crite- 
ria.. The State plan shall provide that, 
to the extent funds appropriated are 
adequate for the purpose, vocational 
rehabilitation services will be fur- 
nished to recipients in the State who 
the State determines on the basis of 
medical, vocational* social, personal, or 
other factors are eligible for services 
and who meet the following require- 
ments: 

(1) The disabling impairment is not 
so rapidly progressive as to outrun the 
effect of Vocational rehabilitation 
services to the extent that restoration 
of the recipient to productive activity 
is precluded; 

(2) The disabling, effect of the im- 
pairment, without the services 
planned/ is expected to remain at a 
level of severity which would result in 
the continuing eligibility of the recipi- 
ent; 

(3) There is a reasonable expectation 
that the provision of services will 
enable the individual to engage in pro- 

, ductlve activity; and 

(4) The reasonably predictable 
-period of productive work activity is of 

sufficient duration that the expendi- 
tures made for services are expected to 
be offset by the non-payment or sub- 
stantial* reduction of supplementary 
security income payments which oth- 
erwii^ would be made to the individu- 
al. 
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<fr) Order of selection. To the extent 
that the funds appropriated for this 
purpose are adequate,' the State plan 
shall provide that the order of selec- 
tion for services shall be In accordance 
with the recipient's readiness and po- 
tential for rehabilitation to. productive 
activity and without regard to any 
other order of selection set forth In 
the State plan. 

(c) Econoniic need test The State 
, plan shall provide that any recipient 
who meets the other requirements for 
vocational rehabilitation services 
through the use of supplemental secu- 
rity Income program fundi shall be 
provided authorized services without 
regard to any economic need test set 
forth In the State plan. 

<d) Promptness of services. The 
State plan shall provide that services 
will be furnished with reasonable 
promptness to* recipient? selected 
under paragraphs (a),.(b), and (c) of 
this section. 

(e) Services available. The State 
plan shall provide that vocational re- 
habilitation servlces.avallable to recip- 
ients selected for riuch services shall 
include the full range of services au- 
thorized in the Act, to the extent that 
such services are consistent with the 
purpose of this subpart, and subject to 
the limitations with respect to the ipe 
of supplemental security Income pro- 
gram funds prescribed in 1 1361.125. 

(f) Staff supervision and training. 
The State plan shall provide for staff, 
supervision, and training of. personnel 
to carry out the functions of this sub- 
part in an effective manner. 

9 1361.125 Conditions and limitation*. 

Costs of vocational rehabilitation 
services (and administration) paid 
from supplemental security Income 
program funds shall tie subject to the 
following conditions and limitations: 

(a) Supplemental security income 
program funds will not be used to pay 
costs of establishment or construction 
of a rehabilitation facility. 

(b> Supplemental security income 
program funds will not be used to pay 
the costs of maintenance while an In- 
dividual is receiving vocational reha- 
bilitation services unless it Is necessary 
for the individual to be away from 
home to receive fuch services. The 



costs of such maintenance shall not 
exceed the amount of increased ex- 
penses that are necessitated by the re- 
habilitation program. 

(c) Where supplemental security 
income program funds are used to pay 
the cost of equipment, initial stock 
and supplies, including that, for a 
vending stand or other small business 
enterprise, for the rehabilitation of a 
recipient, the State agency shall estab- 
lish -appropriate controls to assure 
' that such equipment and stock no 
longer required by that recipient are 
utilized by another recipient. When it 
is unlikely that such equipment and 
stock will be needed bylanotner recipi- 
ent within a reasonable period of time, 
it may be disposed of according to 
usual State agency procedures with 
appropriate credit to the supplemental 
security income program funds. < 

{ 1361.126 Payment* of supplemental m- , 
curity income program funds* 

(a) Payment and distHbution of 
funds. (1) Payment from available 
funds may be made in advance or by 
way of reimbursement for .agency 
costs of providing services (including i 
alministratlon) under an approved 
amended Stats plan; 

(2) In distributing funds, to the 
States, the Commissioner will consider 
agehcy estimates, the number of recip- 
ients in the State, and such other fac- 
tors as £he Commissioner may deter- 
mine. . 

(3) The Commissioner will make nec- 
essary adjustments or redistribution 
on account of overpayments, under- 
payments.^and unused funds. 

(b) Payments for services and ad- 
ministration. (1) Payment from sup- 
plemental security income program 
funds may be made for the cost of de- 
termining the eligibility for and the 
character of vocational rehabilitation 
services needed by a.reclpient. or an 
applicant for supplemental security-^ 
Income payments, if it appears there is >- 
a strong likelihood that such applicant 
will be found eligible for supplemental 
security income (even though later it 

is not so found), to the extent that 
such coats were incurred with respect 
to such applicant prior to the receipt 
by the State agency of notice of a de- 
termination of ineligibility. 
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(2) Other Authorized services pro- 
vided prior to determination of eligi- 
bility for supplemental security 
income payments to persons meeting 
the selection criteria may Be paid for 
from supplemental security income 
program funds if and when the State 
agency receives notice that the indi- 
vidual has been determined to be eligi- 
ble for such payments/ 

(3) In no case, however, may services 
be paid from supplemental security 
income program funds which are pro- 
vided beforer(i) the effective date of 
the approved amended State plan, or 
(ii) the beginning date of the individ- 
ual's eligibility for supplemental secu- 
rity income payments, whichever is 
later. 

(c) Reversal of determinatidn of in- 
eligibility for supplemental security 
income payments. Payment from sup- 
plemental security income program 
funds for services which have been 
rendered to an applicant otherwise eli- 
gible therefore who has been found 
-not-eligible-for-supplemental-security 
income payments may, if such finding 
is later reversed on reconsideration, 
appeal, or judicial review, be made ret- 
roactively for the fiscal year in which 
notice of the reversal is received by 
the State agency, provided at that 
time services consistent with the pur- 
pose of this subpart are being current- 
ly rendered to the recipient. 

(d) Termination of supplemental se- 
curity income payments. Payment for 
services after receipt by the State 
agency of notice that eligibility for 
supplemental ; security income pay- 
ments has terminated shall not be 
made from supplemental security 
income program funds, except when 
the services have been started and the 
individual case plan reflects that com- 
mitments of monies were made for 
those services prior to receipt of notice 
of such termination, i.e., written con* 
tracts, purchase orders, or equivalent 
authorizations have been issued, or 
lump sum payment may have been re- 
quired to have been made in advance 
such as in the case of tuition or train- 
ing expenses. In no case may payment 
be made for costs of services extending 
more than four months after the 
month in which eligibility for supple- 
mental security lnpome payments ter- 



minates of in which notice that eligi- 
bility for supplemental security 
income payments has terminated is re- 
ceived by ;he State agency, whichever 
is later. ? 

S 1361.127 Budgets. 

Periodically, as may be required, the 
State shall prepare and submit a 
budget estimate of supplemental secu- 
rity income program funds heeded to 
pay the costs of vocational rehabilita- 
tion services for. recipients and for the 
administration of such services. 

5 1361.128 Report*. 

The State«shal? submit reports of ex- 
penditures and case services activities 
in behalf of recipients, in such form 
and in such detail and frequency as 
determined necessary by the Commis- 
sioner. All records, procedures, and 
operational activities of the State 
agency, the costs of which are paid 
from supplemental security income 
program funds, shall be subject to 
~evaluative~study;~inspectionr~reviewr 
and audit. 
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Subpart f— {lleservasl] 

Subpart Q — tafemri ftr I#h«bllri«*- 
Mm Services, Oth#r lenefHs, Other 
Service if iimI Assistance 

Arawam; Sect. 1102. 16U(cM3KA), 
1615. uid 1611 of the 8oclal 8ecurity Act. ss 
amended. 4S 8tat. 647. M amended. S6 8ut. 
1466. 1474. snd 1476 (42 UAC. 1902. 
13S2<ex3XA). mad, and 1963). 

8ouacr 30 PR 40012. Nov. 13. 1074. unlets 
otherwise noted. 

14161701 Scope of subpart 
This Subpart Q contains provisions: 

(a) Implementing section 1015 of the 
Act (42 TLS.C. 1382d) with respect to 
referrals of blind or disabled recipients 
for vocational rehabilitation services; 

(b) Implementing section 1611(e)(3) 
of the Act (42 UJS.C. 1382(eX3)) with . 
respect to the referral of disabled indi- 
viduals medically determined to be 
drug addicts or alcoholics , for appro- 
priate treatment, where available, at 
an irwtitutlon^facilitrapproved for 
such 'purpose; and 

(c) Implementing the provisions of 
sections 1612(b)(4XA)(iii). 1612(b)(4)- 
(B)(li). and 1613(a)(4) of the-Act (42 
U.S.C. . 1382a(b)(4Xa)(iii). 
1382a(b)(4XB)(li). and 1382b(a)(4)) 
with respect to the exclusion of count- 
able Income and resources of a blind 
or disabled individual necessary to ful- 
fill a plan for achieving self-support. 

9410.1703 Referral of blind and disabled 
individuals for vocational rehabilita- 
tion services. 
A disabled or blind Individual under 
age 65 and receiving benefit* under 
this part will be referred to the appro- 
priate State agency administering the 
State plan for vocational rehabilita- 
tion services approved under the Re- 
habilitation Act of 1073 (see also 45 
CFR 401.120ff published at 39 PR 
25436; July 10. 1074) for a review of 
his need for and utilisation of availa- 
ble vocational rehabilitation services. 
Sucri referrals will be made: (a) At the 
time it is determined that an individu- 
al Is eligible for benefits based on dis- 
ability or blindness: and (b) at such 
othfr times as may be scheduled ac- 
cording to individual circumstances. 



§411.170* Ineligibility for benefits be- 
cause of rcfuaal to accept vocational 
rehabilitation services. 
A disabled or blind individual under 

' age 65. who is receiving benefits under 
this part, and who has been referred 
to an Appropriate State agency admin- 
istering a State plan for vocational re- 
habilitation shall not be eligible for 

, benefits for any month in which he re- 
fuses, without good cause. ( to accept 
vocational rehabilitation services avail- 
able to him under, a State 1 plan ap- 

• proved under the Rehabilitation Act 
of 1073 (see 1 416.1326(a)). , 

1 416.1707 Good cause for refusal of voca- 
tional rehabilitation service*, 
(a) An individual may refuse to 
accept vocational rehabilitation ser- 
vices and continue to be eligible for 
benefits if his refusal is based on good 
cause. For example, an individual has 
good cause for refusing Vocational re- 
habilitation services where: J 

(1) The person Is receiving rehabili- 
Ution-s^rvlces-under^anpther govern- 
mental or private plan which may be 
expected to restore his ability to 
engage in substantial gainful activity; 
or he is a student regularly attending 
a school college, or university, or a 
course of vocational or technical. train- 
ing designed to prepare him for gain- 
ful employment. 

(2) The services offered would con- 
flict with the person's prescribed 
medical regimen. 

(3) The person is physically or men- 
tally incapable of accepting the ser- 
vices offered. 

(4) The training or other services for 
which he hat been found eligible is 
not designed to restore him to sub- 
stantial gainful activity. 

(5) The individual is a member or ad- 
herent of any recognized church or re- 
ligious sect which teaches its members 
or adherent* to rely solely, in the 
treatment and care of any physical or 
mental impalrmentron prayer or spiri- 
tual means through the application 
and use of the tenet* or teachings of 
such church or sect; and his refusal to 
accept rehabilitation services was due 
solely to his adherence to the teach- 
ings or tenets of his church or sect. 
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(b) A recipient claiming to have good 
cause for refusal of vocational reha- 
bilitation services has the burden of 
establishing such good cause. 

1411.1710 Referral of drug addicts sat *}. 
cohollcs for treatment' 

An individual under age 65 and not 
blind who is determined to be disabled 
and is medically determined to be a 
drug addict or alcoholic (see 1 416.961) 
will be referred to an approved inititu-' 
tion or facility (see 1416.964) for ap- 
propriate and available treatment of 
his drug addiction or alcoholism. 

§416.1711 Refusal to accept treatment for 
drug addiction or alcoholism. 

An individual described in f 416.1710 
who has been referred for appropriate, 
available treatment shall not be eligi- 
ble for benefits for any month In 
which he refuses to accept appropriate 
and available treatment for his drug 
addiction or alcoholism (tee 
1410.1326). 



(3) Adherence to the plan. The indi- 
vidual's adherence to the provisions of 
the plan for self-support is required 
for Its continuing applicability. 

(c) Duration of. an approved plan. 
An approved plan for achieving self- 
support Is limited to, an initial period 
of 16 months. An extension for an ad- 
ditional period of Up to 18 months 
may be granted where the 8ocial Secu- 
rity Administration determines that 
such extension is required to achieve 
the goals of the previously approved 
plan for self-support; approval of a 
total period of up to 48 months is pos- 
sible when the plan Includes an educa- . 
Uonal goal which extends beyond the 
initial and extension periods. 

(d) AuiMtance in development of 
plan Upon request, an applicant for 
whom a plan for achieving self-sup- 
port has not been approved by the 
8ocial Security Administration prior 
to the determination by the Social Se- 
curity Administration, that he is dis- 
abled or blind, shall receive all neces- 



^q^^,,,^^ ury assUtance in expediting the refer- 

ZJS^SZS^STSu ^of^c^dividuaFfor^^develop, 

IT^S^JSST H! 1^ J«*of «uch Plan by the SU e voca- 
tional rehabilitation agency or the 
State agency for the blind, as appro- 
priate. Such assistance shall be pro- 
vided the applicant at the time of and 
In conjunction with his referral to 
mch agency for rehabilitation or blind 
•ervices. 

(e) State approved plans. Despite the 
requirements of paragraph (b) of this 
section, a plan for achieving self-sup- 
port approved by an agency adminis- 
tering a State plan under the provi- 
sions of title X, XIV. or XVI of the 
social Security Act and still in effect 
»t the time the blind or disabled indi- 
vidual otherwise becomes eligible for 
•uppiemental .security income pay- 
menu shall be considered to be an ap- 
proved plan jo_achieve_self- support 
and a bails for exclusion of Income, re- 
sources, or Income and resources, ac- 
cording to the terms and conditions of 
such plan for so long as such plan con- 
tinues to be applicable to such individ- 
ual, not to exceed the time periods 
specified in paragraph (c) of this sec- 
tion. 



14111731 
or 

and disabled pursuant to approved 
plans for achievement of selfcuppoit 

(a) QenerdL Achievement of self- 
support by the needy blind ordlsabied 
is a primary objective of the supple- 
mental security income program. Sec- 
tion 1912(b)(4) (A) and (B) ( of the 
Social Security Act provides for the 
exclusion from the countable Income 
of a blind or disabled individual, of the 
income necessary to fulfill a plan for 
achieving self-support. Section 
1613(a)(4) of the Act provides for the 
exclusion from such an individual's 
countable resources of resources nec- 
essary to fulfill a plan for achieving 
self-support. - 

(b) For purposes of the Income and 
resources exclusions described in para- 
graph (a) of this section: 

(1) Approval of a plan. 'The plan 
must be an Individual plan, in writing, 
and approved by the Social Security 
Administration. 

(2) Elements of an approved, plan for 
achieving self-tupporL The plan must 
contain specific, savings and/or 
planned disbursement goals for a des- 
ignated occupational obj ctlve; there 
muatbeJdentification.an<La*gregatlon 
of such money and other resources as 
are being accumulated and conserved 
toward this foal. 
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Education Division General 
Adminlatratrve Regulations (EDGAR) 

AQIMCY: Education Division, HEW. 
ACTION: Final regulations. 

tUMMAHY; The Education Division, 
HEW, issuss these general regulations 
to apply, to direct grant and State* 
administered programs administered by 
the Education Division, and these 
general definitions to apply to all 
program* of the Education Division, The 
statutory authority for the regulations is 
the General Education Provisions Act 
and the ststutes that authorize the 
programs covered. 

These regulations provide general 
rules on how to apply for grants and 
subgrsnts, how grants and subgrants are 
made, the general conditions that apply 
to grantees and lubgranteei, the 
administrative responsibilities of 
grantees and subgrantees, and the 
compliance procedures used by the 
Education Division. Rules that apply 
only to a particular program will be 
included in separate regulations for that 
program. , 

emcrtvt DATtj These regulations are 
expected to take effect 45 days after 
they are transmitted to Congress. 
Regulations are usually transmitted to 
Congress several days before thay are 
published in the Federal Register. The 
effective date is changed by statute if 
^Congress disapproves the regulations or 
ta!cel7*rtain^d|ournments* jfcyoi} want 
to know the effective date of these ~ "~ 
regulations, call or write the Education 
Division contact person, 

• a e * 

EDGAR contains three 
parts— 100a, for direct grant programs; 
100b, for State-administered programs; 
and 100c, general definitions for all 
programs. Part lOOe. the procedures for 
the Education Appeal Board, was 
published as interim final regulations in 
the Federal Register on May A 1079 (44 
FR 30523). It ie published in final in 
todsy's Teeiecal Register and 
renumbered aa Part 100& 

EDGAR will remain in effect under 
the Department of Education 
Orgsniwttion Act Technical changes 
necessary because of the new 
Depsrtment of EducaUonwill be made 
at a future date. * ' 



PART 1 00B— 3TATE-ADMIH1STCREO 
PROGRAMS * 

Subpart A— General 

Regulstiqos that Appiy to State-Adiaiaistefsd 
Programs 

Sec 

toob.l Program! to which Pert 100b eppUea. 
100b.2 Exceptions in program regule tions to 
Partioob. 

ioob.3 HEW general grant reguletioni apply 
to then program!. 

Eligibility for e Grant or Subgrant ■ 
1000.50 Stittrtee determine eligibility and 

whether eubgrants are mede. 
lQ0b.5l AState distributee funds by formule 

or competition.* 

Subpart B— How a State App#e» tor a Grant 
State Plans and Application* 
1000.100 ^Effect of Ihie wbpart 
lOOb.101 The general Stete spplicstian. 
100b.l0g Definition of "Stete pien M for Part 
MOb. 

100b.l03 Three-yesr Stete plena. 
100b.l04 A Stete shell include certein 

certillcatione In its Stete plan. 
100b.l05 The Governor hae 45 days to 

comment on the Stete plan. 
lOOb.108 Stete documents are public 
,» Information. 

AmandmanU 

100b.l40 Amendmente to e State plen. 
lOOb.141 An amendment requiree the eeme 

proceduree ea the document being 

emended. 

I00b.l42 An amendment ie approved on the 
eeme beeie ee the document being 
amended 

SubpartC^How a Grant !s Made to a State 

Approval or Disapproval by the 
Commissioner 

100b.201 A State plan must meet ell 
statutory and reguletory requirements. 

ioob.202 Opportunity foraeeitag before e 
State plan Ja diaappnoved. 

100b.235 The noUfication of grent award. 

Allotments and Reellotmente of Grant Funds 

100b.250 Allotments are msda under * 

progrem etatute. 
lOOb.SBl JWailoted tunde era part of a 

St ete'e grant. 

Subpart 0-ttew Te Apply tettw State for a 
Subgrant 

1000.300 CerrtacttbtSMeforproocdsTesto 

follow. 

100b.301 Local educalUaal aa**cy generel 

applkaUojt 
lOQtj.ttS Tee naUee se she labansli s. 
100b.30a r»i*t applicalifM ajmI stejeote. 
leob^M Sob e r aa e ea shall make sebgseert 

eppltettion tveflebte to the pubtic 
100b.3O5 Amendments to eppltcetions. 



Subpart E-How a Subgrant la Made to an 
Applicant 

100b. 400 State proceduree for reviewing an 

eppHcation. 
lOeb.eei Diaappra^aJ «f an applicttmi— 

opportunity for a hearing. 

Subpart F— What Conditions Meat Be Mat 
by the State and Its Subgrant e+e? 

Nondlacrimlnafloo 

K)©b'500 . federal alatntea an a* rejdetkms xf 
nnsrt iscrissinslion. 

Allowable coats 

lOOb.SSJO General tsejet piti»ri|4es. 
I00b.532 Uss of funds lor religioa 



100b .533 Acqikkftan ex reel p c opa rty ; 

construction. 
• 1 00b. 534 Use of tuition and ieea tessektod. 

Indirect S>Mt1U tea 

OOOb.MO Caaiaijdindiracicaalxaiaa; . 

evoapUeas 
100b .501 Approval of Mteotoortwrtet. 
106b.9St Restricted fawftract coat rata—" 

psogtapss covarad. 

Coordination 

lOObJeO OKtfdinatiaa wi* #lher actMliea 
10Gb.$41 Ma4a^ofco<MiQUn*Uoa, 

Evaluation 

10db.8tl Federal avahatton — cooperation 

by e grantee. 
leebtStt ftetoeieveksifo^-MtUfyena 

requirement for 9tete oranbgrantee 

e value tioru 

Conatructioai 

lOOb.GOO Where to find construction 
reguletione. <? 

Participation of Students Enrolled in Private 
Schools 

100b.e50 Privete ecKoOlerpurpoee of.____ 

lll0b.S51-100b.o02. 
100b.S51 Reeponsibility ofa Stete end a 

eubgrentee. 
100b.652 Consultation with repreeentctives 

of private echool etudents. 
100b.653 Need?, number of studente. and 

typee of eervicee. 
lOOb.554 Benefits for privete echool 

studsnts. 

lOOb.055 Level of expenditures for studen te 

enrolled in priyata echoole. 

100b.esa kifometion in an appllcatioa for a 

subarant. , c 

ldOb.057 Separeteclaesee prohibited. 
lOOb.OM Funde not to benefit e private 

school. 

lOOb.ese Use of public scaoel penoraaeL 
100b. WO Ute el prrvaAe school psrtoaae! 
lOOb.Ml Equipment end supplies. 
lOekeaz Ceaelrmctio*. 

Other Haquiramanti for Certain Programe 

tOOb.eet Pro4ecHan-of haman research 
eubjecte. 



* On November 21, 1980, all education regulations were, recodified. 
~\ese regulations, which formerly appeared at 45 C.F.R. Parts 100a, 
nOb, and 100c have been recodified to 34 C.F.R, Parts 75,76, and 
7/, respectively. See-45 Fed. Reg. 77368 (Nov. 21, 1980). 
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100b.M2 Treatment of animals. 
100b.«3 Health or safety standards for 

facilities. 
100b. 664 Day care services. 

Subpart 0— What Art tha Administrative- 
Responsibilities of the Stat* and Its 
Subgranteas? 

General Administrative Responsibilities 
100b.700 Compliance with statutes. 

regulations, State plan, and applications. 
100b.70l The Stste or subgrantee 

administers or supervises each project. 
100b.702 Fiscal control and fund accounting 

procedures. ¥ 
l00b.7W When a Stete may begin to 

oaii(;ste funds, 
lOOb.704 When certain subgrantees may 

be$m to obligate funds. 
lOOb.705 Funds may be obligated during a 

"carryover period.*' 
I00b.706 Obligations made during a 

carryover period are subject to current 

statutes, regulations, and applications. 
lOOb.707 When obiigstions ara made. 

Reports 

100b.720 Financial and performance reports 

by a State. 
100b.722 A aubgrantu* makes reports 

required by the State. 

Records 

100b.730 Records relsted to grant funds. 

I00b.73i Records related to compliance. 

100b.734 Record re tantion period. 

* Privacy 

100b.740 /Protection of and accessibility to 

student records. 
100b.74l Protection of students' privacy in 

research and testing. 
Usa of Funds by Statas and Subfrantea* 
100b.7C0 Mora than one program may assist 

a single activity. 
IOOb.701 Federal funds may pay 100 percent 

of cost., 

~ Stats Admlnisjrative Responsibilities 

100b.770 A State shsll*perform Certain 

duties with respect to the applications " 
for subgrants. 

100b.771 A State shall encourage eligible 
applicants to apply. > 

lOOb.772 Other responsibilities of the State. 

Complaint Procedures of the Slats 

' 10Ob.78O A State shall adopt complaint 
procedures. 
lOOb.781 Minimum complaint procedures. 

lOOb.782 An organization or individual may 

file a complaint. 
tOOb.763 State educational agei.cy action— 

subgrantee's opportunity for a hearing. 

Subpart H— What Procedures Dosi tha 
Commissioner Uss To Gtt Compliance? 

lOOb.flOO Waiver of regulations prohibited. 
WOb.901 Education Appeal Board* 
100b 902 Judicial review. 



§ JOOb.t Programs to which Part 100b 
applies, 

[P.L. 94-142 (20 U.S.C. 

L420) and 
State Operated 'Programs 
for \h\ut\i rapped CfiTGlVen 



(20 U.S.C.§§ 2771-2772) 
are 'both covered under 
Part 100b] 



Subpart B— How a State Applies for a 
Grant 

Stats Plans and Applications 

ftOOb.100 Effect of this subpart 

This subpart establishes general 
requirements that a State muit meet to 
apply for a grant under a program listed 
in { lOOb.l. Additional requirements are 
in the authorizing statute and the 
implementing regulations for the 
program. 

(20U.S.C.1221e-3(a)(l)) 

§ IOOb.101 The general State application 

(a) This section applies to the 
programs listed in { lOOb.l under which 
a State educational agency may make 
subgrants to local educational agencies. 

(b) (1) A State shall lubmjty the • 
Commissioner a general application that 
contains the assurances contained in 
paragraph (e) of this section. 

(2) The State may submit— 

(i) A single general application to 
cover all of the programs; or 

(ii) More than one general application, 
each general application covering either 
a grqup of programs or an individual 
program. 

(c) A general application must be 
approved by each official, agency* 
board, or other entity within the State 
that, under State law. it primarily 
responsible for supervision of ths 
activities conducted under each program 
covered by the application. 

— (d) Each. general application 
submitted un3eTlhls section^remams in 
effect for the duration-of any program* It- 
covers. The Commissioner does not 
require the resubmission or amendment 
of that application unless required by 
changes in Federal or State law or by 
other significant changes in the 
circumstances affecting an assurance in 
that application. 

(e^A general application must include 
assurances, satisfactory to the 
Commissioner— 

(1) That each program will be 
administered in accordance with all 
applicable statutes, regulations. State 
plans, and applicaitons: 

(2) That tha control ot funds provided 
under each program and title to property 
acquired with program funds will be in a 
public agency.* or in a nonprofit private 
agency. Institution, or organization if the 
statute authorizing the program provides 
for grants to those entities, and that the 
public agency or nonprofit private 



agency, institution, or organization will 
administer the funds and property; 

(3) That the State will adopt and use 
proper methods of administering each 
program, including— 

(i) Monitoring of agencies, institutions, 
and organizations responsible for 
carrying out each program, and the 
enforcement of any obligations imposed 
on those agencies, institutions, and 
organizations under law; 

(ii) Providing technical assistance, if 
necessary, to those agencies, 
institutions, and organizations: 

* (iii) Encouraging the adoption of 
promising or innovative educational 
techniques by those agencies, 
institutions, and organizations: 

(iv) The dissemination throughout the 
State of information on program^ 
requirements and sucessful practices; 
and 

(v) The correction of deficiencies (n 
program operations that are idcntifieM 
through monitoring or evaluation; 

(4) That the State will evaluate the 
effectiveness of each program in 
meeting statutory objectives— not less 
often than once every three years— and 
that the State will cooperate in carrying 
out any evaluation of a program 
conducted by or for the Secretary or 
other Federal official; 

(5) That the State will use fiscal 
control and fund accounting procedures 
that will ensure proper disbursement oU 
and accounting for. Federal funds paid 
to the State under each program: 

(6) That the State will — 
(i) Make reports to the 

Commissioner— Including reports on the 
results of evaluations required under 
paragraph (e)(4) of this section— as may 
reasonably be necessary to enable the 
Commissioner to perform his or her 
duties under each program; and 

(il) Maintain records, in accordance 
with the requirements of Section 437 of 
. _GEPA— and afford access to those 
recbrdras the Conunissjoner may find 
necessary to carry out his oTher duties:.- 
and 

(7) That the State-will provide- 
reasonable opportunities for the 
participation by local agencies, 
representatives of the class of 
individuals affected by each program, 
and other interested institutions, 
organizations, and individuals in the 
planning for and operation of each 
program, including the following: 

(i) The State will consult with relevant 
advisory committees, local agencies, 
interest groups, and experienced 
professionals in the development of 
State plans. 

(ii) The State will publish each 
proposed State plan, in a manner that 
will ensure circulation throughout the 
State, at least 60 days prior to the date 
on which the plan is submitted to the 
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Commissioner or on which the plan 
becomes effective, whichever occurs 
earlier, with an opportunity for public 
comments on the plan to be accepted for 
at least 30 days. 

(iii) The State will hold public 
hearings on the proposed State plans if 
required by the Commissioner by 
regulation. 

(iv) The State will provide an 
opportunity for interested agencies, 
organizations, and individuals to suggest 
improvements in the administration of 
the program and to allege that there has 
been a failure by any entity to comply 
with applicable statutes and regulations. 
(20 U.S.C 1232dj 



§1000.102 Definition of "Suit plan" for 
Part 100b. 

As used in this part H State plan* 
meana any of the following documents 
that a State submits to the 
Commissioner under a program listed in 
llOOb.l: 

• , • • 

(1) Handicapped children. The State, 
plan under Part B of the Education of the 
Handicapped Act. 

(m) Handicapped&iildren. The 
application under Section 819 of the 
Education of the Handicapped Act. 

• • • 

} 1006.103 Three-ytar State plana, 

(a) Beginning no later than fiscal year 
1981. each State plan will be effective 
for a period of three fiscal years, unless 
the program regulations provide for a 
longer effective period. 

(b) If the Commissioner determines 
that the three-year State plans under a 4 
program should be submitted by the 
States on a staggered schedule, the 
Commissioner may require groups of 
States to submit or resubmit their^plans 
in different years. 



§1006.104 A State shaH Include certain 
certification* in Ita State plan. 

(a) A State shall include the following 
certifications in each State plan: 
(l)-That the plan is submitted by the 
-StatMgejicj^haJ^s^ to submit 

th (2) That the State aglmcytaT - — operations i of the State agency that 
authority under State law to perform the receTVeoMhe-gunj^inhe change 
functions of the State under the 
program. 

(3) That the State legally may carry 
out each provision of the plan. 

(4) That all provisions of the plan are 
consistent with State law. 

(5) That a State officer, specified by 
' title in the certification, has authority 

under State law to receive, hold, and 
disburse Federal funds made available 
under the plan. 

(6) That the StsUe officer who submits 
the plan, specified by title in the 
certification, has authority to submit the 
plan. 



(7) That the agency that aubmits the 
plan has adopted or otherwise formally 
approved the plan. • 

(8) That the plan is the basis for State 
operation and administration of the 
program. 

(20 U.S.C. 12»e-3(a)(l)) 

1 1006.101 TbeOevernorhaeUdaya to 
comment on the State plan. 

(a] Before a State aubmits a State plan 
to the Commissioner, the State shall give 
its Governor 45 days to comment on the 
plan* 

(b) The State shall attach to the plan 
sny comments the Governor makes. 

• (c) If the Governor does not comment, 
the offical who submits the State plan 
shall certify that— 

(1) The State submitted the plan to the 
Governor at least 45 days before 
submitting it to the Commissioner and 

(2) The Governor did not comment. 

(20 U.S.C. 1221e-3(a)(l)) 

§1006.104 State documenta are public 
information. 

A State shall make the following 
documents available for public 
inspection: 

(a) All State plant and related official . 
materials. 

(b) All approved subgrant 
applications. 

(c) All documents that the 
Commissioner transmits to the State 
regarding a program. 

(2ou.s.ami«H3(i)(D) 

Amendments 

CroM-rtftrtnct.— See 45 CFR Part 74. 
Subpart L— Programmatic Changes and 

Budget Revisions. 

1 100b.140 Amendment* to a State plan. 

(a) If the Commissioner determines 
that an amendment to a State plan la 
essential during the effectivejperiod of 
the plan, the State shall maMfthe 
amendment. 

(b) A State shall also amend a State 
plan if there is a significant and relevant 
change in— 

(1) The information or the assurances 
in the plan: 

(2]~The administration or operation of 
the plan: or 

(3) The organization, policies, or 
^__o£erati 
e receive „ 

materially affects theihformation or 
assurances in the plan. 
(20 U.&C I221e-3(a)(l);'l231g(a)) 

§ 1006.141 An amendment require* the 
tame procedure* aa the document being 
amended., 

If a Slate amends a State plan under 
1 100b.l40. the\State shall use the same 
procedures as those it must use to 
prepare and submit a State plan. 
(20U.S.C 122ie-3(a](l)) 

1 1006.142 An amendment I* approved on 
the same ba*la a* the document being 
amended. 



The Commissioner uses the same 
procedures.to approve an amendment to 
a State plan— or any other document a 
State submits— as the Commissioner 
uses to approve the original document 
(20U.S.C 1221t-3(a](1)) 

Subpart C-How a Grant ts Made to a 
State 

Approval or Disapproval by the 
Commissioner 

f 100*201 AStataptaniMfftmeetaJt 
statutory and regutetocy requirements. 

The Commissioner approves a State 
plan if It meets the requirements of the 
Federal statutes and regulations that * 
apply to the plan. 

(20 U.S.C 1221t-3(a](l)) 

§1000.202 Opportunity for a hearing 
before a State plan ts disapproved. 

* The Commissioner may disapprove a 
State plan only after— 

(a) Notifying the State: 

(bj Offering the State a reasonable 
opportunity for a hearing; and 

(c) Holding the hearing, if requested 
by the State. n 
(20U.S.C.l221e-3(a)(l)) 



4 1006.235 
award. 



The notification of grant 



(a] To make a grant to a State, the 
Commissioner issues and sends Jo the 
State a notification of grant award. 

(b) The notification of grant award 
tells the amount of the grant and 
provides other information'about the 
grant. 

(20aS.Gi221e-3(a)(l)) 

Allotments and Reallotments of Grant 
Funds 

I i0Ob.2S0 Allotments are made under 
program statute. 

(a) The Commissioner allots program 
funds to a State in accordance with the 
authorizing statute for the program. 

(b) Any reallotment to other States 
will be made by the Commissioner in 
accordance with the authorizing statute 
for thai prdgranj. 
(20U.S.cfme-3(a)(l)) 

§ lOOb^ei IteaHotted funds ere part of a 
Suite's grant 

Funds that a State receives as a result 
of a reallotment are part of the State's 
grant for the appropriate fiscal year. 
However, the Commlssidner does not 
consider a reallotment h determining 
the rnaximum or minimum amount to 
which a State Is entitled for a following 
fiscal year. * » • 
(20U.S.C.l2n*-3(a)(l)) 
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§ 1006,301 local educational agency 
gtntral appWcatkJta, 

(a) A local educational agency that 
applies for iubgrants under one or more 
progrimi listed io § lOQb.l sjiall submit * 
to the State a general application that 
contains the assurances contained in 
paragraph (c) of this section. That 
application covers the participation by 
that local educational agency in all of 
x those programs. 

(b) A general application submitted 
under this section remains in effect for 
the duration of the programs it covers. 
The State agencies or boards 
administering the programs covered by 
the application may not require the 
resubmission or amendment of the 
application unless required by a change 
in Federal or State law or by other 
significant changes in the circumstances 
affecting an assurance in the 
application. 

(c) The general application submitted 
by a local educational agency must 
include assurances — 

(1) That the local educational agency 
will administer each program covered 
by the application in accordance with 
all applicable statutes, regulations, 
program plans, and applications; 

(2) That the control of funds provided 
to the local educational agency under 
each program and title to property 
acquired with those funds will be in a 
public agency and that a public agency 
will administer those funds and 
property; 

(3) That the local educational agency 
will use fiscal control and fund 
accounting procedures that will ensure 
proper disbursement of. and accounting 
for. Federal funds paid to that agency 
under each program; 

(4) That the local educational agency 

(i) Make reports to the State agency or 
board and to the Commissioner as may 
reasonably be necessary to enable the 
State agency or board and the 
Commissioner to perform their duties; 

(ii) Maintain records— including the 
records required under Section 437 of 
GEPA — and provide access to those 
records as the State agency or board or 
the Commissioner decides are necessary 
to perform their duties; 

(5) That the local educational agency 
will provide reasonable opportunities 
for the participation by teachers, 
parents, and omer interested agencies, 
organizations.* and individuals in the 
planning for and operation of each 
program; 

(6) That any application, evaluation, 
periodic program plan or report relating 
to each program will be made readily 
available to parents add other members 
of the general public; 

(7) That in the case of any project 
involving construction — 



(i) The project is not inconsistent with 
overall State plans for the construction 
of school facilities; and 

(ii) In developing plans for 
construction, due consideration will be 
given to excellence J architecture and 
design and to compliance with 
standards prescribed by the Secretary 
under Section 504 of the Rehabilitation 
Act of 1973 in order to ensure that 
facilities constructed with the use of 
Federal funds are accessible to and 
usable by handicapped individuals; and 

(6) That the local educational agency 
has adopted effective procedures for— 

(i) Acquiring and disseminating to 
teachers and administrators 
participating in each program, 
significant information from educational 
research, demonstrations, and similar 
projects;and 

(ii) Adopting, if appropriate, promising 
educational practices developed through 
those projects. 

(20 U.S.C. 123Ze) 

§ 1 0Ofe.302 Tba notic* to tht subgrantM. 

A State shall notify a subgrantee in 
writing of — . 

(a) The amount of the subgrant: 

(b) The period during which the 
subgrantee may obligate the funds; and 

(c) The Federal requirements that 
apply to the subgrant. 

(20 U.S.C. l221e-3 (a)(1)) 

§1006.303 Joint applications and 
projects. 

(a) Two or more eligible parties may 
submit a joint application for a subgrant. 

(b) If the State must use a formula to 
distribute subgrant funds (see § lOOb.51). 
the State may not make a subgrant that 
exceeds the sum of the entitlements of 
the separate subgrantees. 

(c) If the State funds the application, 
each subgrantee shall — 

(1) Carry out the activities that the 
subgrantee agreed to carry out; and 

(2) Use the funds in accordance with 
Federal requirements. 

(d) Each subgrantee Shall use an 
accounting system that permits 
identification of the costs paid for under 
its subgrant. 

(20 U.S.C, 1221e-3(a)(l)) 

{1006.304 Subgrantt* shall mak* 
subgrant application available to the public. 

A subgrantee shall make any 
application, evaluation, periodic 
program plan, or report relating to each 
program available for public inspection. 

(20 U-S.C 1221e-3(a)(l): I232e) 

§ iOOb.305 Amendmenta to applications. 

If a subgrantee makes a significant 
amendment to its application, the 



subgrantee shall use the same 
piocedures as those.it must use to 1 
submit an application. 

(20 U.S.C, I221e-3(a)(l)) 

Crosi-reftrtnce.— See 45 CFR Part 74. 
Subpart L— Programmatic Changes and 
Budget Revisions. 

Subpart E— How a Subgrant Is Made to 
an Applicant 

§ 1006.400 Stata procadurta fur reviewing 
an application. 

A State that receives an application 
for a subgrant shall take the following 
steps: 

(a) Review. The State shall reviow the 
application. 

(b) Approval— entitlement programs. 
The State shall approve an application 
if- 

(1) The application is submitted by an 
applicant that is entitled to receive a 
subgrant under the program; and 

(2) The applicant meets the 
requirements of the Federal statutes and 
regulations that apply to the program. 

(c) Approval—discretionary 
programs. The State may approve an 
application if— 

(1) The application is submitted by an 
eligible applicant under a program in 
which the State has the discretion to 
select subgrantees; 

(2) The applicant meets the 
requirements of the Federal statutes and 
regulations that apply to the program; 
and 

(3) The State determines that the 
project should be funded under the 
authorizing statute and implementing 
regulations for the program. 

(d) Disapproval—entitlement and 
discretionary programs. If an ■ 
application does not meet the 
requirements of the Federal statutes and 
regulations that apply to a program, the 
State shall not approve the application. 
(20 U.S.C. I221e-3(a)(l)) 

§ 10Cb.401 Disapproval of art 
application— opportunity for a haaring. 

(a) State agency Hearing before 
disapproval Under the following 
programs liated in § lOOb.l. the State 
agency that administers the program' 
shall provide an applicant with notice 
and an opportunity for a hearing before 
it may disapprove the application: 

• • • 

(5) Statcoperatcd Programs for 
Hundicapped Children. 

(6) Assistance to States for Education 
of Handicapped Children. 

• • • 

(b) Other programs— hearings not 
required. Under the otheV programs 
listed in § lOOb.l. a State agency— other 
than a State educational agency— is not 
required to provide an opportunity for a 
hearing regarong the agency's 
disapproval ° r an application. 
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(c) If an spplicant for a sub-giant 
allege! that any of the following actions 
of a State aducational agincy violatei a 
State or Federal statute or regulation* 
the State educational agency and the 
applicant shall use the procedures in 
psragraph (d) of this section: 

(i) Disapproval of or failure to approve 
the application or project in whole or in 
part. 

(ii) Failure to provide funds in 
amounts in accordance with the 
require menta of statutea and regulations. 

(d) State educational agency hearing 
procedures. 

(1) If the applicant applied under a 
program listed in paragraph (a) of this 
section, the State educational agency 
shall provide an opportunity for s 
hearing before the agency disapproves 
the application, 

(2) If the applicant applied under a 
program not listed in paragraph (a) of 
this section, the State educational 
agency shall provide an opportunity for 
a hearing either before or after the 
agency disapproves 1he application. 

(3) The applicant shall request the 
hearing within 30 days of the action of 
the State educational agency. 

(4) (i) Within 30 days after it receives a 
request, the State educational agency 
shall hold a hearing on the record*an«l 
shall review its action. 

(ii) No later than 10 days after the 
hearing the agency shall issue its written 
ruling, including findings of fact and 
reasons for the ruling. 

(iii) If the agency determines that its 
action was contrsry to State or Federal 
statutes or regulations that govam the 
applicable program, the agency shall 
rescind its action: 

(5) If the State educational agency 
does not rescind its final action after a 
review under this paragraph, the 
applicant msy appeal to the 
Commissioner. The applicant shall file a 
notice of the appeal with the 
Commissioner within 20 days after the 
applicant has been notified by the State 
educational agency of the results of the 
agency's review. If supported by 
substsntial evidence, finding^ of fact of 
the State educational agency) are final. 

(6) (i) The Commissioner may also 
issue interim orders to State educational 
agencies as he or she may decide are 
necessary and appropriate pending 
appeal or review. 

(ii) If the Commissioner determines 
that the action of the State educational 
agency was contrary to Federal statutes 
or regulations that govern the applicable 
program, the Commissioner issues an 
order that requires the State educational 
agency to take appropriate action. 

(7) Each State educational agency 
shall'make available at reasonable 
times and places to v eachr applicant all 

^cords of the agency pertaining to any 
rriew or appeal the applicanUa 

conducting under this section, including 

records of other applicants. 



(8} If a Stats educational agency does 
not comply With any provision of this 
section, or with any order of the 
Commissioner under this section, the 
Commissioner immediately terminates 
all assistance to the Stats educational 
agency under the applicable program, 

(e) Other State agency hearing 
procedures. State agencies.that are * 
required to provide a hearing under 
paragraph (a) of thio, section— other than 
State educational agencies — are not 
required to uae the procedures in 
paragraph (d) of thtf aection. 
(20 U.S.C 1221t-3(a)(i); 1231b-4) 

Subpart F— What Conditions Must Bo 
Mot by tho State and Its Subgrantoos? 



institution or a component of an 
institution whose program is specifically 
for the education of students to— 

(1) Prepare thsm t* enter into a 
religious vocation; or 

(2) Prepare them to teach theological 
subjects. 

(20 U.S.C. 1221e-3(a)(l)) 

f 1006.533 Acquistlon of real property; 
co/ntructtoa 

No State or subgrantee may use its 
grant or subgrant for acquisition of real 
property or for construction unless 
specifically permitted by the authorizing 
statute or implementing regulations for 
the program, 

(20 U.S.C 1221e-3(Bl(l)f* 



statu** 


RagUrfon 


TNteVlOf It* CM 


45 CFR Part 


ftgr*»Actof 1M4 


SO. 


(4SUSC.2000d 




through 2O00d-4). 




Ttoa wot** 


45CTR Part 


Education 


M. 


Affiandmanti of 




1172 (20 USX. 




1MMU3) 




Section 104 o» f* 


45 CPU Part 


Aahaoaiatton Act 


S4. 


; Of tl73 (2* USC. 




7f4>. 




Tha Aga 


45 CPU Part 


Discrimination Act 


90 


(42 usx. at oi m 




9*1). 





Nondiscrimination 

f 1000.500 Federal statutes and 
refutations^ on nondiscrimination. 

A State and a subgrantee shall comply 
With the following statutes and 
regulations: ^ 

Sutyact 



PacrlfiinaSoo on th# 
Dana of raca. color, 
or national origvt 

•tononth*^ 



OlacrlrnlnatfOfi on Via 
baataof r 



Bacrvrtnation on tha 
basitof aga. 



(20 U.S.C. t22te-3(«Kl)l 
Allowable Costs, 

§ 1000.530 General cost principles. 

Subpart Q of 45 CFR'Part 74 
references the general cost principles 
that apply to grants, subgrants, and cost- 
type contracts under grants and 
uubgrants. 

(20 U.S.C. 1221e-3(a)(l)) 

Croas-wftrtoce.— See 45 CFR Psrt 74, 
Subpart G— Matching or Cost Sharing. 

|100b.532 Usa of funds for religion 
prohibited. 

(a) No State or subgrantee may use its 
grant or subgrant to pay for any of the 
following: 

(1) Religious worship, instruction, or 
proselytization. 

(2) Equipment or sullies to be used 
for any of the activities specified in 
paragraph (a)(1) of this section. 

(3) Construction, remodeling, repair, 
operation, or maintenance of any facility 

* or part of a facility to be used for any of 

the activities specified in paragraph 
v (a)(1) of this section. 

(4) An activity of a school or 
department of divinity. 

(b) As used In this section, "school or 
department of divinity" means aft 



11006334 UtooftuWon and fees 



No State or subgrantee may count 
tuition and fees collected from students 
toward meeting matching, cost sharing, 
or maintenance of effort requirements of 
a program, 

(20 U.S.C. 1221e-3(8j(l)l 

Indirect Cost Rates 

• »• • 

f 1005.561 Approval of Indirect cost rates. 

(a) The Commissioner approves an 
indirect cost rate for a State agency and 
for a subgrantee other than a local 
educational agency. For the purposes of 
this section, the term "local educational 
agency" does not include a State 
agency. 

(b) Each State educational agency, on 
the basis of a plan approved by the 
Commissioner, shall approve an indirect 
cost rate for each local educational 
agency that requests it to do so. 

(c) Each indirect cost rate must be 
approved annually. 

(20U.S.C. 1221e~3(s)(l)) 

§1000.503 Restricted Indirect coat rate— 
programs covered. 

A State and a subgrantee shall use a 

restricted Indirect cost rate, computed 
under 45 CFR 100e.564-*100a.56o\ for 
each program listed in I lOOb.l that has 
a statutory requirement not to use 
Fedejal funds to supplant non-Federal 
funds. These programs include the 
following: 



Stata-opara|«d Program* tor Saiaont 144-U7 of tha 
Handcappad Chridran, Elamanta/y and Secondary 

Education Ad 

AaattUrca to SUtaa for Part S ol tha Education of lha 
Education ot Mandcappad Handeappad Act 
Chttran. 



Coordination 

$ 1006.500 Coordination with other 



(a) A State and a subgrantee shall, to 
"the extent poaaible, coordinate each of 
its projects with other activities that are' 
in t«e tame geographic area served by 
the. project and that serve similar 
purposeStand'target'groups. 
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|100b.5*1 M^hodt of coordination. 

Depending on the objectivei and 
requirements oft project, i grantee 
shall use one ormoreof the following 
methods of coordination: 

(a) Planning the project with 
organizations and individuals who have 
limilar objectivei or concerns. 

(b) Sharing information, facilities, 
staff, services, or other resources. 

(c) Engaging in joint activities such as 
instruction, needs assessment 
evaluation, monitoring, technical 
assistance, or staff, training 

(d) Using the grant or subgrant funds 
so as not to duplicate or counteract the 
effects of funds used under other 
programs. , 

(c) Using the gran^r subgrant funda 
to increase the impaflkff funds made 
available under other programs. 
(20U.S:C.1221e-3(a)(l)) 
Evaluation 

§ 100b.5S1 Federal evaluation— 
cooperation by a grantee. 

A State and a subgrantee, shall 
cooperate in any evaluation of a 
program by the Secretary or the 
Commissioner. 
(20 U.S.C. 1226c; 1231i) 

|100b.5S2 Federal evaluation—satisfying 
requirement for State or subgrante* 
•valuation. * 

If a State or a subgrantee cooperates 
in a Federal evaluation of a program, the 
Commissioner may determine that the 
State or subgrantee meets the evaluation 
requirements of the program. 
(20 U.S.C 1226c 12311 ) 

• e • 

Participation of Students Enrolled in 
Private Schools 

|10Ob.65O Private schools; purpoae of 
§§ 100b.S51-100b.M2. 

(a) Under some programs, the 
authorizing atatute requires that a State 
and itssubgrantees provide for 
participation by students enrolled in 
private schools. Sections 100b.651- 
100b.662 apply to thoee programs and 
provide rules for that participation. 
These sections do not affect the 
authority of the State or a subgrantee to 
enter into a contract with a private 
party. . , 

(b) If any other rules for participation 
of students enrolled in private schools 
apply under a particular program, they 
are in the authorizing statute or 
Implementing regulations for that 
program. 

(20 U.S.C. 122te-3(a)(l)). 

• e • 
1 100O.I51 Responsibility of a Stats and a 
subg rants*. 

(a)(1) A subgrantee shall provide 
students enrolled in private schools with 



a genuine opportunity for equitable 
participation in accordance with the 
requirements in If 100b.052-100b.662 
and in the authorizing statute and ' 
implementing regulations for a program. 

(2) The subgrantee shall provide that 
opportunity to participate in a manner 
that is consistent with the number of 
eligible private school students and their 
needs. 

(3) The subgrantee shall maintain 
continuing administrative direction and 
control over funds and property that 
benefit students enrolled in private 
schools. 

(b)(1) A State sjiall ensure that each 
subgrantee complies with the 
requirements in Sil00b.651-100b.662. 

(2) If a State carries out a project 
directly, it shall comply with these 
requirements as if it were a subgrantee. 

(20U.S.C. 1221e-3(a)(l)) 

§100b.fS2 Consultation with 
representative s of private school students. 

(a) An applicant for a subgrant shall 
consult with appropriate representatives 
of students enrolled in private schools 
during all phases of the development 
and design of the project covered by the 
application, including consideration of— 

• (1) Which children will receive 
benefits under the project; 

(2) How the children's needs will be 
identified: 

(3) What benefits will be provided; 

(4) Haw the benefits will be provided; 
and 

(5) How the project will be evaluated 

(b) A subgrantee shall consult with 
appropriate representatives of students 
enrolled in private schools before the 
subgrantee makes any decision that 
affects the opportunities of those 
students to participate in the project. 

(c) The applicant or subgrantee shall 
give the appropriate representatives a 
genuine opportunity to express their 
views regarding each matter subject to 
the consultation requirements in this 
section. 

(20U.S.C. 1221e-3[a)[l)) 

}1C0b.f53 Needs, number of students, 
and typos of services. 

A subgrantee shall determine the 
following matters on a basis comparable 
to that used by the subgrantee in 
providing for participation of public 
school students; 

(a) The needa of students enrolled in 
private schools. 

(b) The number of those students who 
will participate in a project. 

(c) The benefits that the subgrantee 
will provide undei the program to those 
students. 

(20U.S.C 1221e-3(a)(l)) 

f100b.t54 Bonems for private school 
students. 

(a) Comparable benefits. The program 



benefits that a subgrantee provides'ior 
students enrolled in private schools 
must be comparable in quality, scope, 
and opportunity for participation to the 
program benefits that the subgrantee 
provides for students enrolled in public 
schools. 

(b) Same Benefits. If a subgrantee 
uses funds under a program for public 
school students in a particular » 
attendance area, or grade or age level, 
the ajubgrsntee shall insure equitable 
opportunities for participation by 
students enrolled in private schools 
who — 

(1) Have the same needs as the public 
school students to be served; and 

(2) Are in that group, attendance area, 
or age or grade level. 

(c) Different benefits. If the needs of 
students enrolled in private schools are 
different from the needs of students 
enrolled in public schools* a subgrantee- 
shall provide program benefits for the 
private school students that are different 
from the benefits the subgrantee 
provides for the public school students. 
(20 U.S.C. 122is-3(e)(l)) 

f100bJ55 Levtt of expenditures for 
students enrolled In privets schools. 

(a) Subject to paragraph (b) of this 
section, a subgrantee shall spend the 
same average amount of program funds 
on — 

(1) A student enrolled in a private 
school who receives benefits under the 
program; and 

(2) A student enrolled in a public 
school who receives benefits under the 
program. 

(b) The subgrantee shall spend a 
different average amount on program 
benefits for students enrolled in private 
schools if the average cost of meeting 
the needs of those students is different 
from the average cost of meeting the 
needs of students enrolled in public 
schools. 

(20 U.S.C. 1221s-3(s)(l)) 

f loob.ss* Information In an application 
for a subgrant 

An spplicsnt for s subgrant shall 
include the following information in its 
application; 

(a) A description of how the applicant 
will meet the Federal requirements for 
participation of atudenta enrolled in 
private schools* 

(b) The number of students enrolled in 
private schools who have been 
identified as eligible to benefits under 
the program. " » 

(c) The number of students enrolled in 
private schools who will receive 
benefits under the program. 

(d) The1)asis the applicant used to 
select the students. 

(e) The manner end extent to which 
the applicant complied with 1 100b.652 
(consultation). 
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UJ int placet and tirais that the 
students will receiva benefits under tha 
program. 

(g) The differences! if any, between 
the program benefits the applicant will 
provide to public and private school 
students, and the reasons for the 
differences. 
(20 U.S.C. 1221e-3(a)(l))- 

|100b.S57 Separata tiasaes prohibited. 

A subgrantee may not use program 
funds for classes that are organized 
separately on the basis of school 
enrollment or religion of the students 
if- 

, (a) The classes are at the same site; 
and 

(b) The classes include students 
enrolled in public schools and students 
enrolled in private schools. 

(20U.S.C. I221e-3(a)(t)) 

1 100b.65l Fund* not to bansfit a private 
school 

(a) A subgrantee may not use program 
funds to finance the existing level of 
instruction in a private school or to 
otherwise benefit the private school. 

(b) The subgrantee shall use piwam 
funds to meet the specific needs of 
studenta enrolled in private schools, 
rather than — 

(1) The needs of a private school; or 

(2) The general needs of the students 
enrolled in a private school. 

(20 U.S.C. 1221e-3(i)(l)) 

|100b.«5» Use of puWIc school 
personnel. 

A subgrantee may use program funds 
to make public personnel available in 
other than public facilities— 

(a) To the extent necessary to provide 
equitable program benefits designed for 
students enrolled in a private school; 
and 

(b) If those benefits are not normally 
provided by the private school. 

(20 U.S.C122lt-3(a)(l)) 

flOOb.MO Use of private school 
personnel 

A subgrantee may uae program funds 
to pay for the services of an employee of 
a private school if— 

(a) The employee performs the 
services outside of his or her regular 
hours of duty; and 

(b) The employee performs the 
services under public supervision and 
control 

(20 U.S.C.122le-3(a)(l)) 

11006.141 Equipment and supplies, 

(a) Under some program statutes^a 
public agency must keep title to and 
exercise continuing administrative 
control of all equipment and supplies 
that the subgrantee acquires with 
program funds. This public agency is 
usually, the subgrantee. » 



(b) The subgrantee may place 
equipment and supplies in a private 
school for the period of time needed for 
the project. 

(c) The subgrantee shall insure that 
the equipment or supplies placed in a 
private school — 

(1) Are used only for the purposes of 
the project; and 

(2) Can be removed from the private 
school without remodeling the private 
school facilities. 

(d) The subgrantee shall remove 
equipment or supplies from a private 
school if— * 

(1) The equipment or supplies are no 
longer needed for the purposes of the 
project; or 

(2) Removal is necessary to avoid use 
of the equipment of supplies for other 
than project purposes. 

(20 U.S.C. 1221e~3(a)(l)) 



General Administrative Responsibilities 

§ 10Ob.70O Compliance with statutes, 
regulations, State plan, and applications. 

A State and a subgrantee shall comply 
with the State plan and applicable 
statutes, regulations, and approved 
applications, and shall use Federal 
funds in accordance with those statutes, 
regulations, plan, and applications. 
(20 U.S.C. I22le-3(a)(l)) 

§ 10Ob.701 The State or aubgrantte 
administers or supervises tach project 

A State or a subgrantee shall directly 
administer or supervise the 
administration of each project. 

(20U.S.C. 1221e-3(a)(l)) 

§100b.702 Fiscal control and fund 
accounting procedures. 

A State and a subgrantee shall use 
fiscal control and fund accounting 
procedures that insure proper 
disbursement of and accounting for 
Federal funds. 
(20 U.S.C. 1221e-3(a)(l)J 

Cross-rsfarsnos.— See 45 CFR Part 74. 
Subpart B— Cash Depositoriss, Subp irt H— 
Standards for Grantes and Subgrantes and 
Subgrantes Flninciil Management Syitems, 
and Subpart K— Grant and Subgrant Payment 
Rsquirements, 

HOOb.703 When a State may begin to . 
obligate funds, 

(a) A State may not begin to obligate 
funds under a program until the later of 
the following two dates: 

(1) The date that the State plan is 
mailed or hand delivered to the 
Commissioner in substantially 
approvable form. 

(2) The date that the funds are first 
available for obligation by the 
Commissioner. 

(b) (1) The State must show one of the 
following as proof of mailing: 



(1) A legibly dated U.S. Postal Service 
'postmark. 

(ii) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(iii) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(iv) Any other proof of mailing 
acceptable to the Commissioner. 

(2) If a State plan is mailed through 
the U.S. Postal Service, the 
Commissioner does not accept either of 
the following as proof of mailing: 

(i) A private metered postmark. 

(ii) A mail receipt that is not dated by 
the U.S. Postal Service. 

Nots.—The U.S. Poital Service does not 
uniformly provide i dited postmark. Before 

relying on this method a State should check 
with its local post office. 

(c) After determining that a State plan 
is in substantially approvable form, the 
.Commissioner informs the State of the 
date on which it could begin to obligate 
funds. Reimbursement for those 
obligations is subject to final approval 
of the State plan. 
(20 U.S.C. 1221e-3(a)(l)) 

§ 1000.704 When certain subgrantees may 
begin to obligate funds. 

(a) If the authorizing statute for a 
program requires a State to make 
subgranta on the basis of a formula (see 
$ 100b. 5), the State may no 4 authorize an 
applicant for a subgrant to obligate 
funds until the later of the following two 
dates: 

(1) The date that the State may begin 
to obligate funds under 5 100b.703; or 

(2) The date that the applicant 
submits its application to the State in 
substantially approvable form. 

(b) Reimbursement for obligations 
under paragraph (a) of this section is 
subject to final approval of the 
application. t 

(c) If the authorizing statute for a 
program gives the State discretion to 
select subgrantees, the State may not 
authorize an applicant for a subgrant to 
obligate funds until the subgrant Is 
made. However, the State may approve 
p re-agreement costs' in accordance with 
the cost principles that are appendfd to 
45 CFR Part 74 (Appendices C-F). 
(20US.C1221e-3(a)(l)) 

5100b,705 Funds may be obligated during 
a "carryover period.** 

(a) If a State or a subgrantee does not 
obligate all of its pant or subgrant funds 
by the end of the fiscal year for which 
Congress appropriated the funds, it may 
obligate the remaining funds during a 
carryover period of one additional fiscal 
year. 

(b) Tha State shall return to the 
Federal Government any carryover 
funds not obligated by the end of the 
carryover period by the State and its 
subgrantees. 

(U.S.C 1225(b)) 
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} 10O6.70S OtoMfatione made during a 
carryover period ere subject to current 
statutes, regulations, and applications. 

A State and a lubgr intee thai] use 
carryover funds in accordance with— 

(a) The Federal statutes and 
regulations that apply to the program 
and are in effect for the carryover 
period; and 

(b) Any State plin, or application for 
a lubgrant, that the State or subgrantee 
is required to submit for the carryover 
period. 

|100b.707 When obligations are made, 
The following table shows when a 
State or a lubgrantee makes obligations 
for various kinds of property and 
services. 



// tht obligation is for— 

(a) Acquisition of real or 
persona! property. 



(b) Personal services by 
an employee of the 
State or subgrantee. 

(c) Personal services by a 
contractor who is not 
■n employee of the 
State or subfrantee. 



(d) Performance of work 
other than persona! 
services. 



(e) Public utility services. 



uur— 

te ojkwhich 
tet/nakes a 



The obligation is 
mod* 
On the date i 

the State i 

subgrantetl 

bin din| written 

commitment to 

acquire the property. 
Whan the services ere 

performed 

On the date on which 
the State or 
subfrantee makes a 
binding written 
commitment to obtain 
the services. 
On the date on which 
tha State or 
subfrantee makes a 
bindinf written 
commitment to obtain 
the work. 
When the Sute or 
lubgrantee receives 
the services. 
When the travel is 

taken. 
When the State or 
.subfrantee uses the 
property. 
On the first day of the 
subxrant period. 



(f) Travel. 

(g ) Rental of real or 
personal property. 

(h) A pre*agreement cost 
that was properly 
approved by the State 
under the cost 
principles in 
appendices C-F to 45 
CFR Part 74, 

(20 U.S.C. 1221e-3(t)(l)) 

Reports 

Cross-reference.— See 45 CFR Part 74. 
Subpart I— Financial Reporting 
Requirements, and Subpart J— Monitoring 
and Reporting of Program Performance. 

|100b.72O Financial and performance 
reports by a State. 

(a) Thii lection applies to a State's 
reporti required under 45 CFR Part 74. 
Subparts I (financial reporting) and } 
(performance reporting). " 

(b) A state-shall submit these reports 
innually, unless the Commissioner 
allows less frequent reporting. 

(c) However, the Commissioner may. 
under 45 CFR 74.7 (Special grant or 
lubgrant conditions) or 45 CFR 74.72(e) 
(Grantee accounting systems), require a 
State to report more frequently lhan 
annually. 

(20U.S.C. 1221e-3(a)(l)) 



§1006.722 A subgrantee mefcee reports 
required by tht State. 

A Stite may require a subgrantee to 
furnish reporti that the State needi to 
carry out its responsibilities under the 
program. 

(20U.S.C.1221e-3(a)(t)) 
Records 

Croii-reference.— See 45 CFR Part 74. 
Subpart D— Retention and Access 
Requirement! for Records. 

§1QOb.730 Records rotated to grant 
funds. 

A State and a subgrantee shall keep 
records that fully show— 

(a) The amount of funds under the 
grant or subgrent; 

(b) How the State or subgrantee uses 
the funds; 

(c) The total cost of the project;' 

(d) The share of that cost provided 
from other sources; and 

(e) Other records to facilitate an 
effective audit. 

(20 U.S.C. 12320 

|iuOb.73t Records related to 
compliance. 

A State and a subgrantee shall keep 
records to show its compliance with 
program requirements. 

(20,U.S.C. 1221e*3(a)ll)) 

§1005.734 Record retention period. 

Unless a longer period is required 
under 45 CFR Part 74, a Staje and a 
subgrantee shall retain records for five 
years sfter completion of the activity for 
which they use grant or subgrant funds. 

(20U.S.C 1232f(a)) 

Crofl-reference.— See 45 CFR 74.21 Length 
of retention period; and 74.22 Starting date of 
retention period. 

Privacy 

§ tocb.740 ?rotectk>n of and accessUUKty 
to atudent records. 

Most^cords on present or past 
students are subject to the requirements 
of Section 438 of GEPA and its 
implementing regulations under 45 CFR 
Part 99. (Section 438 is the Family 
Educational Rights and-Privacy Act of 
1974.) 

(20 U.S.C 12318) 

§ I00b.741 Protection of students* privacy 
In research and tee ting. 

(a) If a project funded by the Office' of 
Education is designed to explore or 
develop new or unproven teaching 
methods or techniques, the grantee must 
give, parents or guardians of children 
who participate in the project sccess to 
instructional material that will be used 
in connection with the project, including 
teschers* manuals, films, tapes, or other 
supplementary instructional material. 

(b) No itudent may be required, as 
part of any program of the Office of 
Education, to submit to psychiatric ' 
examination, testing, or treatment, or 
psychologicalexamination. testing, or 



treatment, in which the primary purpose 
is to reveal irform'ation concerning— 

(1) Political affiliations: 

(2) Mental and psychological 
problems potentially embarrassing to 
the student or his family; 

(3) Sex behavior and attitudes; 

(4) Illegal, anti-social, self- 
incriminating and demeaningbehavion 

(5) Critical appraisals of other 
individuals with whom respondents 
have close family relationships; 

(6) Legally recognized privileged and 
analogous relationships* such as those 
of lawyers, physicians, and ministers: or 

(7) Income— other than that required 
by law to determine eligibility for 
participation in a program or for 
receiving financial assistance under the 
program— without the prior consent of 
the student (if the student is an adult or 
emancipated minor), or in the case of 
unemancipated minor, without the prior 
written consent of the parent. 
(20 U.S.C. 1232h) 



§l00t>.772 Other reeponsJWMIesof the 
State, 
(a) A State shall— 

(1) Provide technical assistance to 
prospective applicants and subgrantees; 

(2) Assist in the evaluation of projects: 

(3) Develop and use procedures to 
monitor each project; and 

(4) Develop procedures, issue rules, or 
take whatever sction may be necessary 
to properly administer each program 
and to avoid illegal, imprudent, 
wasteful, or extravagant use of funds by 
the State or a subgrantee. 



Complaint Procedures of the State 

§ 1005,710 A State shall sdopt complaint 
procedures. 

(a) A State shall adopt written 
procedures for — 

(1) Receiving and resolving any 
complaint that the State or a subgrantee 
is violating a Federal statute or 
regulations that apply to a program; 

(2) Reviewing an appeal from a 
decision of a subgrantee with respect to 
a complaint; and 

(3) Conducting an independent on* site 
investigation of a complaint if the State 
determines that an on-site investigation 
is necessary. 

(b) Sections 100b.7BO-100b.782 apply 
to the program under Title IV of the 
Elementary and Secondary Education 
Act unless administrative funds for that** 
program are appropriated under Titla V- 
A of that Act. 

(c) Sections 100b.78O-100b.782 do not 
apply to the program under Title I of the 
Elementary and Secondary Education 
Act. 

Croi*-rf ftrenct.— See § lOOb.l Programu to 
Which Ptrt 100b appHet. 
(20 U.S.C. 1221e-3(i)m) 
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flMbJtt llWmum complaint 
procedurea* 

A Stitt shall include the following in 
its complaint procedures: 

(a) A time limit of 60 calendar diy» 
after the State receives i complaint— 

(1) If necessary, to carry out an 
independent on-site investigation; ind 

(2) To resolve the complaint. 

(b) An extension of the time limit 
under paragraph (i) of this section only 
if exceptional circumstances exist with 
respect to a particular complaint 

(c) The right to request the 
Commissioner to review the final 
decision of the State. 

(20U.S.C1221*~3(S)(1)) 

f 100D.7S2 An organization or Individual 
may flla a complaint 

An organization or individual may file 
a written signed complaint with a State. 
The complaint must include— 

(a) A statement that the State or a 
subgrantee has violated a requirement 
of a Federal statute or regulations that 
apply to a program: and 

(b) The facts on which the statement 
is based. 

(20 U.S.G I22ie-3(s)[i)) 

} 100b.7S3 State educational agency 
action — aubgrantta's opportunity for a 
hearing. 

(a) A subgrantee may request a 
hearing if it alleges that any of the 
following actions by the State 
educational agency violated a State or 
Federal statute or regulation: 

(1) Ordering, in accordance with a 
final State audit resolution 
determination, the repayment of 
misspent or misapplied Federal funds: or 

(2) Terminating further assistance for 
an~approved project. 

(b) The procedures in § 100b.401(c)(2)- 
(7) apply to any request for a hearing 
under this section. 

(20 U.S.G 1231b-2) 

Subpart H— What Procedures Does the 
Commissioner Use to Get 
Compliance? 

Croit~r*ftr*nc«.— See 45 CFR Part 74. 
Subpart M— Grant and Subgrant Closeout. 
Suspension* snd Tsrmination. 

f lOOb.tOO Wslvtrof regulations 
prohibited. 

(a) No official, agent, or employee of 
HEW may waive any regulation that 
applies to an Office of Education 
program unlessjhe regulation 
specifically provide that it may be 
waived. 

(b) No act or failure to act by an 
official, agent, or empldyee of HEW can 
affect the authority of the Commissioner 
to enforce regulations. 

(43 Dec. Comp. Gen. 31(1963)) 



f 100b.S01 Education Appeal Board 

(a) The Education Appeal Board, 
established under Part E of GEPA, has 
the' following functions; 

(1) Audit appeal hearings under 
Section 452 of GEPA. 

"(2) Withholding and termination 
hearings under Section 453 of GEPA. 

(3) Cease and desist hearings under 
Section 453 of GEPA. 

(4) Any other proceeding designated 
by the Commissioner. 

(b) The regulations for the Education 
Appeal Board are in 45 CFR Part lOOd. 
(20 U.S.C. 1234) 

|1o6b.f02 Judicial review. 

After a hearing by the Commissioner, 
a State is usually entitled—generally by 
the statute that required the hearing—to 
judicial review of the Commissioner's 
decision* 

(20 U.S.C I221e-3(S)(1)) 
• 

PART 100c— GENERAL 

Sec. 

10OC.1 Definitions that spply to sll 
Education Division programs. 

lOOc.2 Records under the Freedom of 
Informstfon Act 
Authority: SecUon 408(s)(U of Pub. L 90- 

247. 68 StSt. 559. 500. as amended (20 U.S.C. 

I22le-3(a)(l)), unless otherwise noted. 



PART 121a— ASSISTANCE TO STATES 
FOR EDUCATION OF HANDICAPPED 
CHILDREN 

3§ 121*15, 121a.1U 12la,113, 121*114, 
121*120, 121*135, 121*142, 121*143, 
121*150, 121*111, 121a.1t1, 121*22S, 
121*232, 121*233, 121*234, 121*236, 
121*23», 121*3M, 121*453, 121*454, 
121*455, 121*459, 121*457, j21*45t, 
121*451,121*440, 121*511, 121*5*2, 
121*5tt, 121*5SO, 121*511, 121*592, 
121*593,121*101, 121*402 [Revoked] 

§§ 121*9, 121a.1S3, 121*190, 121*193, 
121*452 (Amended) 

20. The following sections are 
revoked: |§ 121a.8(a); 121a.l5;121a.ll2; 
121a.ll3; 121a.ll4; 121a.l20; 12la.l35: 
121a.l42: 121a.l43; 121a.l50i 121a.l81; 
121a.l83(b); 121a.l90(a): 121a.l9i: 
121a.l93(a) and (b): 121a.228; 121a.232: 
121a.233; 121a.234; 121a.236: 121a.239; 
121*386; 121ai452(b); 121a.453; 1218.454; 
121a.455: 121*456: 121a.457; 121a.458; 
1218.459; 121a.460; 121*581; 12ta.582; 
l?.la.583: 1218.590; 121*591; 1218.592; 
1218.593; 1218.601; and 1218J602. 

21. Section 121a.3 ii revised to read as 
follows: 

1121*3 Refutations that appty to 
Assistance to State* for Education of 
HancHcappad CMMkan. , 

(a) Regulations. The following 
regulations apply to this program of 
Assistance to States for Education of 



Handicapped Children. 

(1) The Education'Division General 
Administrative Regulations (EDGAR) in * 
45 CFR Part 100b (State-Administered 
Programs) and Part 100c (Definition!). 

(2) The regulations in this Part 121a, 
(b) How to use regulation*; how to 

apply for funds. The "Introduction to 
Regulations of the Education Division" 
at the beginning of EDGAR includes 
general informatiqn^to assist in— 

(1) Using regulations that apply to 
Education Division programs; and 

(2) Applying for assistance under an 
Education Division program. 

(20 U.S.C 1221t-3(f)(l)) 

Definitions 



22. Section 121*450 is revised to read 
as follows: 

ft21*450 Deflnmon of "private school 
hendteappad cnWdren," 

As used in || 121a.451-121a.452, 
"private school handicapped children" 
means handicapped children enrolled in 
private schools or facilities, other than 
handicapped children covered under 
II 121a.40O-121a.4O3. 

(20 U.S.C 1413(a)(4)(A)) 

23. Section 121a.451 is revised to read 
as follows: 

f 121*451 State educations! agency 
responsibility. 

The State educational agency shall 
insure that— 

(a) To the extent consistent with their 
number and location in the State, 
provision is made for th$ participation 
of private school handicapped childrer 
in the program assisted or carried out 
under this part by providing them with 
special education and related services; 
and 

(b) The requirements in 45 CFR 
100b.651-100b.663 of EDGAR are met. 

(20 U.S.C. 1413(f)(4)(A)) 

P/fcr 100b— STATE-ADMINISTERED 
PROGRAMS 

Subpart B— How a State Applies for a 
Grant 

State Plans and Applications 

§ lOOb.iOl The general State 
application. 

Comment One commenter asked why 
this section was limited to local 
educational agencies (LEAs) and why no 
mention was made of public junior or 
community colleges. 

Response. No change has been made. 
This section implements Section 435 of 
the General Education Provisions Act, 
which applies only to programs u&der 
which SEAs mak*, subsets to LEAs. 
Since public junior or community 
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colleges do not provide elementary or 
secondary education, they are not 
covered under the uiual itatutory 
definition of LEA. The State Vocational 
Education Program, which does include 
them (see the definition of "local 
educational agency" in Part 100c). l» not 
subject to the State-general application 
requirement. The program has its own 
general application required by the 
program statute. 

Comment. One commenter suggested 
that the assurance that "each program 
will be administered in accordance with 
all applicable statutes, regulations, 
program plans, and applications" 
includes civil rights and other similar 
statutes and regulations. Therefore, 
these documents should not have to be 
submitted with every plan or 
application 

Response. No change has been made. 
Civil rights assurances are required by 
the civil rights regulaUons referenced in 
§ lOOb.500. Amendments 16 those 
regulations are outside the scope of 
EDGAR. 

Comment. One commenter suggested 
that procedures be established* 
including formal notification in writing, 
to inform members of tradiUonally 
underrepresented groups regarding 
consultation in the planning process. 

Response. No change hat been made. 
Because program statutes vary widely 
regarding participation of various groups 
in the planning process, it is not feasible 
to have a general rule that would apply 
to all of the programs listed In i lOOb.l. 

Changes. This section has been 
amended to incorporate statutory 
provisions that were referenced in the 
proposed regulations 

• • • 

§ tOOb.103 Three-year State plan 

Comment One commenter suggested 
that because paragraph (b) permits the 
Commissioner to establish a staggered 
schedule for the submission of three* 
year State plans, the Commissioner 
should not osk for the submission of a 
State plan more ofterTthan once every 
three years. 

Response. No change has bb?n made. 
The establishment of three-year State 
plans is at the discretion of the 
Commissioner. The establishment of a 
staggered schedule would, in the first 
years, involve the submission of State 
plans by some States at less than a 
three-year interval, if there is no 
objection to the staggered schedule, the 
Commissioner must be able to take the 
necessary steps to begin it. 

Comment. Several commenters 
suggested that three-year State plans 
should not be permitted or» 
alternatively, that the regulations should 
require annual amendment of three»year 
State plans. 



Response. No citenge has been made. 
The Commissioner believes that making 
each State plan effective for three years 
in desirable to reduce paperwork and to 
improve the quality of each State plan. 
To require annual updating would 
largely defeat the advantages of three- 
year State plans. The Commissioner 
does, however, retain the right to require 
an amendment if he or ihe determines 
that one Is essential. Further.' this 
determination may'be made on a case 
by-case basis or in individual program 
regulations. 

Crota-wfrwnc*.— See § 100b.l40 
Amendments to a State pl*n. 

Also, this section does not prevent the 
Commissioner from obtaining necessary 
information through/reports from the 
States, rather than in the State plans. 
Amendments to State plans should be 
submitted as necessary, not on a 
predetermined schedule that ignores the 
need for amendment.' 

§ JOOh.204 A State shall include 
certain certifications in its State plan. 

. Commit One commenter suggested 
♦.hat the certifications required by this 
section be submitted as a part of the 
Spate's general application under 
§ lOOb.101. 

Response. No change has been made. 
Tnese are two different kinds of 
statements. The general application 
Includes statutory assurances that 
remain in effect from year to year but 
does not contain the specific 
programmatic information in the State 
plans that makes the certification 
necessary. 

Comment. One- commenter suggested 
that paragraphs (3). (4). and (5) are 
redundant andshould be dropped. 

Response* No change has been made. 
These paragraphs are necessary to 
assure the Commissioner that State law 
will not conflict with implementation of 
the State plan. 

Comment. One commenter suggested 
that each State should hold a public 
hearing on each State plan> particularly 
now that State plans may cover three 
years. 

Response. No change has been made. 
Under Section 435 of GEPA. public 
hearings on State plans are required 
only for programs administered by State 
educational agencies, under which 
subgrants are made to LEAs. (see 
{ lOOb.ioi). or programs that have 
specific requirements for public hearings 
in the authorizing statutes (such as the 
State Vocational Education Program 
(see 45 CFR Part 104)). To extend this 
requirement to other State-administered 
programs would put a burden on States 
and might go beyond the Education 
Division's legislative authority. 

Cro«i»r»f*r«nc«.— See i lOOb.tOl The 
3er.eral State application. 



| lOOb.105 The Governor has 45 days 
to comment on the State Plan. 

Comment Two commenters suggested 
that a State be allowed to submit its 
State plan to the Commissioner at ihe 
same time it submits it t<* *he Governor 
under OMB Circular A- , 

Response* No change h«a been made. 
Circular A-95 provides for the 
Governor's comments or a statement 
that no comments were received .to be 
submitted with the State plan. A State 
may send an advance copy of its State 
plan to the Commissioner to review in 
draft form. However, the Commissioner 
cannot approve tha State plan until the 
requirements of this section have been 
met 

Comment One commenter objected to 
the apparent requirement that the 45^. 
day comment period for the Governor 
and the 60-day publication period 
required by Section 435(b)(7) (B) of the 
General Education Provisions Act (now 
in 1 100b.l01(e)17)(ii)) must run 
consecutively, which would 
substantially delay submission of State 

Pi™, t mi- J 

Response. No change has been made. 
The Commissioner interprets the statute 
and the circular as permitting the two 
periods, to run concurrently. 
\l00b.l06 State plan is public 
information. 

Comment One commenter suggested 
that it should be possible to exclude 
personally identifiable data from the 
materials that a State must make 
available for public inspection. 

Response. A change has been made. 
Paragraph (a)(4) of the proposed rules 

has been deleted. That paragraph would 
have required the State to make 
available to the public "all documents 
that a State uses to administer or 
operate a program." The remaining 
documents subject to this section, such 
as State plans, do not contain 
personnally identifiable Information that 
if released would violate an individual's 
privacy. States would still be expected 
to make available at least some of the 
documents that would have been 
covered under proposed paragraph 
(a)(4). but may delete confidential 
information if appropriate. 

Comment One commenter suggested 
that "available for public inspection' 1 
should be interpreted to mean that a 
member of the public may look at or 
review documents under the supervision 
of State personnel or may purchase 
copies at a reasonable cost. 

Response. No change has been made. 
Each State may establish reasonable 
rules and procedures for public access. 
Detailed requirements established by s * 
the Commissioner should not be 
necessary. 
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Comment One commenter suggested 
that correspondence should not be 
considered public Information, The 
commenter also aiked whether "all 
.docum'enta" includes forms. 

Response. A change has been made. 
As noted in the response above, 
paragraph (a)(4) of the proposed section 
has been deleted. In general if a State 
uses a form in a Federal program, it 
should make that form available on 
request. States are also expected to 
make non-confidential correspondence 
available, but this section would not 
^ require release unless the 

correspondence was related to the State 
plan (see § 100a.l06(a)). 

Comment One commenter suggested 
procedures permitting interested parties 
to notify the State ofjheir interest in 
inspecting identified State plans. The 
•State would then inform the interested 
parties, in writing, of the time and place 
1 State plan could be inspected. Further, 
copies of a State plan would have to be 
sent by the State to those parties 
requesting it. 

Response. No change has been made. 
A State may establish reasonable 
procedures of its own, but the 
Commissioner believes that detailed 
Federal procedures to apply to all States 
are unnecessary and would be overly 
burdensome. 

Other changes. Approved subgrant 
applications have been added to the list 
of materials that must be made 
available for public inspection. 

Amendments 

{ 10Ob.l49 Amendments to a State 
plan. 

Comment. One commenter objected to 
giving the Commissioner the authority to 
require an amendment to a State plan. 
The commenter said that if the ' , 
Commissioner approves a State plan, 
that approval should last through the life 
of the plan. 

Response. No change has been made. 
The regulations indicate that the 
Commissioner may require an 
amendment if it is determined to be 
essential. This is a statutory requirement 
from Section 430(a) of GEPA. An 
example of a situation which would 
make an amendment essential is a 
change in the program statute or a 
change in State law or procedures that 
has a significant effect on the State's 
administration of the plan, the 
Commissioner and the State cannot 
properly administer a program under 
procedures that have been changed by a 
new statute or under other 
circumstances that would make an 
amendment to the plan essential. 

Comment A commenter suggested 
that a State should not have to amend 
its State plan if a change in 



administration or operation is still 
clearly in compliance with the law and 
the regulations, A description of that 
type of changes could be made in an 
appendix to an annual report 

Response. No change hat been made. 
An amendment is required only if a 
change is significant and relevant. If the 
change in administration or operation 
alters the nature of the program or 
program activities so that the program is 
no longer what was originally approved 
by the Commissioner, the State needs 
the Commissioner's explicit approval to 
operate under the new policy or 
procedure. An amendment is the 
procedure to obtain that approval. 

{ lOOb.141 An amendment requires the 
same procedures as the document being 
amended. 

Comment. Several commenters 
suggested that an amendment should 
not have to go through the same 
procedures as the original document. 
They suggested that many amendments 
are merely technical in nature and that 
the broad considerations treated in the 
clearance process are not necessary for 
amendments. One commenter suggested 
that a public hearing not be required if 
the amendment is minor. 

Response. No change has been made. 
If an amendment to a State plan is 
required under § I00b.l40. it is 
appropriate for the amendment to be 
subject to review by the same 
organizational units, officials, or groups 
that were required to review the original 
plan or other document before it was 
submitted to the Education Division. The 
same would be true for other formal 
documents the State must submit under 
a program. Under the provisions of 
§ 100b.l40, minor or technical changes 
that are not significant may not require 
formal amendment of the State plan or 
other document. 

s subpart C— How a Grant is Made to a 
i;tate 

Approval or Disapproval by tha State 

! 100b.202 % Opportunity for a hearing 
before a State plan is disapproved. 

Comment One commenter suggested 
that a State should be entitled to a 
hearing within 60 days after disapproval 
of its State plan is received and that the 
issue should be resolved within an 
additional 60 days. 

Response. No change has been made. 
Disapproval of a State plan is a drastic 
step that would only be used as a last 
resort. Since the Commissioner does not 
expect to have to disapprove any State 
plans, procedures for disapproval would 
be developed, if necessary* for each 
case. The Commissioner would. Of 
course, provide the State with an 
expeditious hearing and final decision if 
disapproval were to become necessary. 



i 100b.235 The notification of grant 
award. 

Comment One commenter suggested 
that the Commissioner notify all States 
of the approval of a grant application by 
March 1 preceding the fiscal year in 
which the grant award js to be made. 

Response. No change haa been made. 
Early approval is very desirable, but it 
would depend on the enactment of 
appropriation acts, the State's early 
submission of plans, and other factors 
not under control ofihe Commissioner. 
However, the Office of Education 
continually works with the States to get 
earlier approval of State plans every 
year. Also, the implementation of the 
three-year State plan may make it 
possible to accomplish the commenter' s 
purpose, at least in the second andithird. 
years of those plans, since there will not 
be a new approval process to go 
through. 

Changes. Proposed § I00b.203 has 
been renumbered as i 100b.235. 

Allotments and Reallotments of Grant 
Funds 

f 100b.260 Allotments are made under 
program statute. 

Comment One commenter suggested 
that the regulations describe the manner 
in which a State's need will be 
determined for reallotment purposes. 
Another commenter suggested that the 
State be given an opportunity to expend 
funds before the Commissioner 
withdraws them, and one asked if State 
administrative funds might be 
withdrawn, as well as local program 
funds.' 

Response. A change has been made. 
Proposed 9 I00b.230 has been 
renumbered as 1 100b.260 and revised to 
provide that any reallotment of funds by 
the Commissioner is made in 
accordance with the authorizing statute, 
Proposed 9 § 100b.231, 100b.232. 
100b.233, and 100b.235 have been 
deleted. Proposed J ioob.234 has been 
renumbered as { 100b.261 and provides 
that reallotted funds are part of the 
grant of the State that receives the 
reallotted funds. 

The proposed regulations being 
eliminated include those relative to 
establishing a State's need for reallotted 
funds. Because reallotment is a tare 
occurrence, detailed regulations in 
EDGAR are not necei sary. 

If the State has no need for 
administrative funds, and if it is not 
authorized or is unable to use them as 
program funds, the Commissioner may 
reallot them. # 9 # 
{ tOOb.301 Local educational agency 
general application. 

Comment. One commenter suggested 
that the term "general application" is 
confusing and that the term "statement 
of assurances" should be used instead. 
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Response* No change has been made. 
The term "general application" is the 
term used in the statute; i.e.. Section 436 
of GEPA. It is probably less confusing to 
use terminology that is consistent with 
the Act. 

Chonges. This section has been 
amended by incorporating the statutory 
material referenced in the proposed 
rules. 

§ 100b.3O2 The notice to the 
subgrantee. 

Comment. One commenter asked if 
the State must send the subgrantee a 
copy of the applicable statute and 
regulations along with the subgrant 
award document. 

Response. No change has been made. 
A State is not required -to provide the 
subgrantee a copy of the applicable 
statute and regulations but is 
encouraged to do so. The State would be 
expected to provide a copy on request. 
Distribution of pertinent program 
requirements is a general administrative 
duty of the State. 

Cross-refirtiic*.-See ||100b.770- 
100b.772— AdminUtraUve duties of the State. 

§ 100b.303 Joint applications and 
projects. 

Comment. Several commenter* 
suggested that it is inefficient and 
wasteful for • number of subgrantees to 
combine their subgrants in order to 
conduct a joint project if they must 
maintain s separate accounts for the 
funds each contributes. The commenters 
suggested that it-would be more efficient 
for one subgrantee to serve as fiscal 
agent for til the subgrantees and then 
treat the combined subgrsnts as a single 
account. 

Response. A change has been made. 
This section provides a method for both 
applying for and administering arjoint 
project with one account. The method 
requires submission of a single joint 
application if several applicants apply 
for one combined subgrant. 

Under a program in which subgrant 
amounts are entitlements of the 
individual subgrantees and must be 
used for particular purposes, it is 
necessary for each subgrantee to remain 
separately accountable for the use of the 
funds it receives. This would not prevent 
a State agency— under a program that 
gives the agency discretion to select 
subgrantees— from allowing eligible 
applicants to apply as a consortium 
under procedures like those described in 
H 100a.127-100s.129. In such a case, 
there would only be one subgrantee that 
would be accountable for all subgrant 
funds. The other participants would be 
legally responsible for the funds they 
receive to carry out* their assigned parts 
of the project. 

1 100b.304 Subgrantee shall make 
subgrant application available to the 
public 



Comment. One commenter suggested 
that this section of EDGAR take 
precedence over 45 CFR 12U.234 and 45 
CFR 12U.280 of the regulations for the 
Federal education of handicapped 
children program, which the commenter 
considered more restrictive. 

Response. A change has been made. 
Section 100b.304 has been revised to 
require that a subgrantee shall make 
available to the public any application, 
evaluation, periodic program plan, or 
report relating to a program. Although 
Section 430 applies only to local 
educational agencies, the policy it 
expresses is extended to all subgrantees 
by these regulations. 45 CFR 121*234 of 
the handicapped program regulations 
has been revoked by the revisions 
published with this document. The 
regulations in 45 CFR 121a.280 relate to 
publichearings by State educational 
agencies on State plans. This section of 
EDGAR does not deal with that matter. 

tlOOb.305 Amendments to 
applications. 

Comment. One commenter suggested 
that the words "unless the SEA deems 
otherwise" be added. 

Response. A change has been made. 
This section has been revised to require 
that only significant amendments to 
subgrantee applications require the 
same procedures as the application 
itself. The purpose of the change is to 
avoid for minor changes the necessity 
for formal amendment of the 
application. Procedures regarding minor 
changes are left to the discretion of the 
State. 

Subpart E~How a Subgrant It TJadt to 
an Applicant 



| I00b.400 State procedures {or 
reviewing an application A 

Comment. One commenter suggested 
that the requirement in paragraph (b) 
thata State must approve an application 
does not take into account a situation in 
a discretionary program in which there 
are insufficient funds. Another 
commenter suggested that the 
requirement does not provide for 
situations in which a State is either 
prohibited from or required to establish 
funding priorities. 

Response. A change has been made. 
Titles have been added to make it clear 
that paragraph (b) refers only to formuls 
subgrant programs. Under these 
programs, any SUte priorities will be 
governed by the State's authority under 
the applicable Federal statutes and 
regulations. 

Comment. Two commenters objected 
to the requirement in paragraph (b) that 
a State must fund an application if. 
among other things, the applicant 
complies with Federal statutes and 
regulations. The commenter said that 
the requirement does not recognize a 
State's Interests In adopting State rules 



that may be more stringent than Federal 
regulations. 

Response. No change has been made. 
A State may adopt reasonable rules and 
procedures that are not inconsistent 
with Federal statutes and regulations. 
However, paragraph (b) applies to 
programs in which local agencies are » r 
entitled to receive Federal funds. Under 
these programs, a State must provide the 
funds if the sgency qualifies under the 
Federal statutes and'regulations. The 
addition of paragraph titles clarifies this 
distinction. 

Other changes. Paragraph [c](l] has 
been revised to make Unclear that only 
eligible applicants may receive a 
subgrant Eligibility is determined under 
the program statute and implementing 
regulation*. Paragraph (d) has been 
rewritten to make its intent clearer. 

ilOOb.401 Disapproval of ah 
application— opportunity far a hearing. 

Comment, One commenter suggested 
that there does not appear to be any 
explanation of why the particular 
programs are identified in proposed 
paragraph (b). One commenter wanted 
clarification of the specific program* 
that are listed. 

Response. No change has been made. 
The programs listed are those for which 
the authorizing statutes require an 
opportunity for a hearing before th* 
State can disspprov* an application. 
Proposed paragraph (b) hss been 
redesignated as paragraph (a), the list 
has been corrected, and the programs 
put in the same order as they appear in 
the table in I lOOb.l. Proposed 
paragraph (a) has been revised and 
renumbered as paragraph (c), th* 
content of which is discussed below, 

Comment* One commenter suggested 
that under paragraph (a) (as 
redesignated) all applicants for funds 
under the listed programs should not 
have a right to a hearing before 
decisions ere made regarding spprov*! 
or disapproval. The commenter 
suggested that the hearing referred to In ' 
paragraph (a) be available only after 
disapproval. 

Response. No change hss been made. 
The authorizing statutes for the 
. progrsms lifted require a Siate to 
provide for a hearing before disapproval 
of an application. 

Changes. Proposed paragraph (c) has 
been redesignated as paragraph (b) and 
revised to clarify the responsibilities of 
State agencies other than SEAs. Revised 
paragraphs (c) and (d) specify the 
conditions and procedures under which 
an SEA is required to provide an 
applicant with an opportunity for a 
hearing if the SEA does not approve an 
application. The new paragraphs 
implement procedures required under 
Section 42fc of GEPA. A new paragraph 
(e) recognizes that State agencies other 
than SEAs are not bound by the 
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procedures lt\ Section 425 of GEPA, even 
if they must ptpvide a hearing under a 
program listed in paragraph (a), 

Allowable Costs 1 

\10Ob.53O General cost principles. 

Comment One comments r no tec] tn at 
this section cont ains a cross-reference to 
Subpart Q of 45 CFR Part 74 which, in 
turn, contains a cross-reference to the 
cost principles in the appendices to 45 
CFR Part 74. Appendix C gives the 
granting agency authority to approve 
costs of ifa grantees that are State or> 
local governments. -The commenter 
suggested that a State that is a grantee 
of a Federal agency may be, in turn, a 
granting agency itself when it makes a 
subgrant to a subgrantee. the 
commenter suggested that the State 
ought to have authority to approve costs 
of its subgrantees. 

Response. No change has been made. 
The Commissioner interprets the co9t 
principles in the manner suggested by 
the commenter. See the discussion under 
1 100b.707 in this appendix. 

1 1 10Ob.532-100b.533 Particular cost 
items. * 

• • • 
Evaluation 

.§ lOOb.591 Federal evaluation- 
cooperation by a grantee. 

Comment. Three commenters 
suggested that "any evaluation" is tr:o 
broad an interpretation of the legislative 
intent covered in the statutory authority 
for this section. 

Response. tio change has been madp. 
Crantee cooperation is required only 
with evaluations that are authorized by 
statute. (See the discussion under 
§ 100a.59Vin this appendix) 

Participation of Students Enrolled in 
Private Schools 

lll0Ob.65O-l00b.662 

Comment. One commenter asked for i 
list of the programs to which 

§$100b.65(M00b.662 and § 100a.65O 
apply. 

Response. No change has been made. 
If the authorizing statute for a program 
requires that students enrolled in private 
schools be given an opportunity to 
participate, the program regulations will • 
specify the requirement. 

Comment. One commenter suggested 
that, for some programs, the 
documentation required is excessive 
and has never been required beJore. 

Response. No-change has been made. 
If any documentation under EDGAR is 
not required for a specific program, 
appropriate language in the regulations 
for that program will eliminate the 
requirement, in accordance with the 
provisions of f 100b.2. 



Comment One commenter 
complained that the regulations require 
LEAs to provide services to private 
schools at LEA cost \ 

Response. No change has been made. 
In practically every instance the costs of 
administering a Federal program are 
provided as part of the grant or subgrant 
of Federal funds, In any case, EDGAR 
does not require that non-Federal funds 
be used to pay the costs of providing 
services to private school children. 

Comment. Two commenters suggested 
that a definition of "genuine" is needed* 
and one commenter aaid LEAs should 
not be required to submit for private 
school children requests for services 
that are different from services , * 
requested for public school children* 

Response. No change has been made. r„ 
The services to be provided vary widely, 
depending on local circumstances, 
making it impractical to try to define 
"genuine" or "genuine opportunity" in 
detail by regulation. 

Under i 100b.654. if the needs of 
private school children are different 
from the needs. of public school children, 
it is expected that generally an 
application will have to contain two 
different components— one to meet the 
needs of the public school children and 
the other to meet the needs of the 
private school children. If the needs of 
the two groups differ, the statutes 
governing participation by private 
school children generally require that 
different services be designed to meet 
those different needs. If this is not true 
under a particular statute, the program 
regulations will specify an exception. 

$ 100b.65O Private schools: purpose of 
lU00b.651-10Ob.662. 

Comment. One commenter suggested 
that paragraph (a) be reworded to read 
". . . the authorizing statute requires the 
participation of children enrolled in 
private schools." 

Response No change has been made. 
The pertinent statutes require that 
opportunity for participation of private 
school children be provided but 
regulations cannot compel that 
participation, as the suggested wording 
could be understood to do. The language 
of the section has been changed to more 
clearly specify the requirement, but the 
substance of the regulations remains the 
same. 

5 100b.651 Responsibility of a State 
and a subgrantee. 

Comment. One commenter suggested 
that paragraph (a) read: ". . . its 
subgrantees provide for the equitable 
participation of students enrolled'in 
private schools . . ." Another 
commenter suggested that the word 
"provide" be used rather than "give," 

Response. The changes have been 
made. The section has been revised to 



require that a State and its subgrantees 
provide students enrolled in private 
schools with a genuine opportunity for 
equitable participation. The intent of the 
change is to emphasize that the 
regulations require fairness in 
determining program services for 
students enrolled in private schools. 

Comment One commenter suggested 
that other words be substituted for the 
word "benefits" ui proposed § 100b.&52. 

Response. A change has been made. 
The word has teen replaced by the 
phrase "funds and property that benefit" 
and proposed fl00b.652 has been 
incorporated into § 100b.651. In other 
sections the term "benefits" is used as a 
generic description of the services that 
are provided under the various programs 
to which H 100b.650-100b.662 apply. 
These services vary, depending on the 
nature of the program. 

Other changes, l. As a result of 
proposed § I00b.852 being incorporated 
into 1 100b.051, proposed §§ ioob.653- 
100b. 663 have been renumbered as 
§| 100b.652-100b.662. 

2. Section 100b.651 has been revised 
to clarify the responsibility of the State 
agencies that administer these 
programs. 

\100b.652 Consultation with 
representatives of private school 
students. , i 

Comment. One commenter-suggesied 
that consultation should req^ured only 
with representatives who have indicated 
interest in a proposal. 

Response. No change has been made. 
One purpose of consultation is to inform 
the representatives of the opportunities 
available under a program. Without 
consultation, the representatives might 
not know enough about the program to 
indicate any interest. 

Comment. One commenter suggested 
that the requirements for prior 
consultation be dropped entirely as 
being art unreasonable burden. 

Response. No change has been made. 
Consultation prior to decision is 
necessary for effective participation, 
which is required under these program 
statutes. 

Comment. One commenter suggested 
deletion of proposed paragraph (d)(1), 
which would have required consultation 
about an applicant's decision to 
participate. The commenter said that a 
decision not to participate in a program 
should be made solely by the public 
agency. w 

Response. A changChas been made. 
As revised, § 100b.652 provides that 
appropriate representatives Qf private 
school students are to be consulted 
during all phases of the development 
and design of the project. The list of 
examples does not include decisions to 
participate or not to participate since it 
would be too difficult to determine when 
those "decisions" arc made, The 
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emphasis should bt on early and 
comprehensive consultation, so that the 
appropriate representatives have a fair 
opportunity for involvement in the 
development and design of the project. 

Comment: One commenter suggested 
that a subgrantee should not have to 
worry about consulting with private 
school representatives who do not 
respond after a specified number of 
unsuccessful attempts to communicate 
with them. Another commenter was 
concerned that the regulations would 
require consultation with every private 
school in the area. Another commenter 
asked for clarification of the term 
"appropriate representatives." 

Response. No change has been made. 
An applicant or subgrantee is required 
to consult, but the regulations do not 
require consultation with any 
representative of private school students 
who does not respond to reasonable 
attempts to consult with him or her. 
EDGAR does not attempt to define the 
term "appropriate representatives" 
• because themeaning of the term 
depends on the nature of the program 
and the local situation. 



{ I00b.654 Some or different benefits 
for private'school students, 

Comment One commenter suggested 
that any differences should be settled at 
the planning stage and that this section 
3hould be deleted. Another commenter 
suggested »het the provisions of 
proposed paragraph (b) (different 
atrvicea to meet different needs) be 
made subject to the provisions of 
proposed paragraph (a) (concentration 
of funds). 

Response. A change has been made. 
The section has been rewritten to clarify 
its intent. This section is designed to 
ensure equitable participation where the 
needs of the private school students are 
either the same as or different from 
th ose of the public school students. 
Paragraph (a) of this section, as 
rewritten, states the general rule that 
services for private school students must 
be comparable to services for public 
school children, In meeting this general 
rule, paragraph (b) provides, in essence, 
that when the needs of public and 
private school students are the same, 
program services should be thasame. 
Paragraph (c) provides that when needs 
are different, services must be different. 
Both paragraphs (b) end (c) are designed 
to ensure comparable services. It should 
be noted that paragraph (b) does not 
authorize concentration of funds or 
services beyond that authbrized under 
the program statute and reg llations.H 
merely requires that where funds are 
concentrated, private school children 
must be given equitable access. 

Comment. One commenter suggested 
that there may be situations in which 
the needs of private school children may 
be beyondthe skills, interests* and 
financial Ifs^urtes cf the subgrantee. 



Mesponse._ No change has been made. 
No situation should arise in which 
benefits for private schoql students are 
beyond the financial resources of the 
subgrantee, since the benefits for private 
school students will be federally funded 
Nor should a situation arise which is 
beyond the competence of the public 
schools, since services for private school 
children are to be comparable to 
services for public school children. 

Comment. Several commenters 
suggested dropping the won3s "who 
have needs of equal importance" from 
proposed paragraph (b)(2). 

Response. A change has been made. 
The words have been deleted as , 
unnecessary to the purpose or meaning 
of the requirements. 

§ ioab.655 Level of expenditures for 
students enrolled in private schools. 

Comment One commenter suggested 
that this section could result in 
inequitable funding and shoi Id, 
therefore, be dropped. 

Response, No change has been made. 
The purpose of the section is to provide 
for equitable services even though there 
might be unequal costs. 

Comment. One commenter suggested 
that this section implies that the amount 
spent for private school students can be 
equal to or greater than the amount 
spent for public school students. The 
commenter suggested that, if costs for 
meeting the needs of public school 
students are greater, the subgrantee 
should be able to spend more for public 
school students. j? 

Response. No change has been made. 
This section says that "different" 
amounts may be spent for services for, 
private school students than are spent 
for public school students. "Differant" 
means "less" or "more," depending on 
the circumstances. The services must be 
''comparable." as required by 
{ 100b.654(a) and other sections. 

Comment. One commenter suggested 
that the provision "shall spend a 
different average amount" is contrary to 
Title I of the Elementary and Secondary 
Education Act (ESEA) and that the word 
"shall" should be changed to "may". 

Response. No change has been made. 
The word "shall" is used in Section 
130(a) of ESEA. and 5 100b.655 is. 
therefore, consistent with Title I. 

Comment. Two commenters suggested 
that equal expenditures is not a good 
way to judge programs and that 
comparability is preferable. 

Response. No change has been made. 
Comparability of quality, scope, and 
opportunity for participation (see 
} 100b.654) is essential regardless. of 
whether the costs are equal. Equal 
expenditures is acceptable merely as an 
initial way to compare program services, 
particularly if the private school 
children will receive tM same services 
as the public school children. Where 



service needs are the same, and costs of 
meeting those needs are comparable, 
S 100a.655 could provide a basis for 
auditing expenditures as a method of 
achieving compliance. Active 
consideration is being given to this 
possibility. 

§ 10b.656 Information in an application 
for a subgrant. 

Comment. Two commenters suggested 
that the number of eligible private 
school children be included as a 
required item of information in the 
application.' 

Response. A change has been made. 
The comment has been adopted. This 
information is necessary to assist the 
State in ensuring that private school 
students are receiving comparable 
benefits under a program. To avoid 
possible misinterpretations, the section 
requires the applicant to state the 
number of privateschool students "who 
have been identified as eligible." TKis 
should avoid putting an unreasonable 
burden on the applicant, since the 
information will be that provided by the 
appropriata representatives of the 
private school students. 

Comment. One commenter suggested 
that this section be dropped and that 
individual program requirements be 
included in program regulations. 

Response. No change has been made. 
The information required by this section 
appears to be the minimum needed for a 
•ubgrantet to demonstrate that private 
school children will have an equitable 
opportunity to participate in a federally 
assisted program. If the specification of 
requirements were left to individual 
program regulations, tht likely result 
would be inconsistent requirements 
among the prdgrams. Consolidation of 
requirements should simplify tht 
application process for a school district 
that applies under several of these 
programs. • 

| tOOb.657 Separate classes prohibited. 

Comment. One commenter suggested 
that this section seems to prohibit dual 
enrollment. 

Response, No change has been made. 
This section permits dual enrollment but 
prohibits inappropriate segregation of 
students who are dual enrnllees. 

1 10Qb.658 Funds not to benefit a 
private school. v 
' * 'Comment One commenter suggested 
that the word "eligible'* be inserted in 
paragraph (b) before the phrase 
"students enrolled in private schools." 
— flesponsevNo^hange.has.beenmade*. 
These regulations do not impose special 
eligibility requirements oh these 
childrenTEUgibillty is governed by the 
program statu7e>andregulatioos. 

Comment. One commenter suggested 
dropping paragraph (b). The commenter 
said paragraph (b)(1) is a repetition of 
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tha language of paragraph (a) and that 
paragraph (b)(2) would appear' to bt in 
conflict with tha objectives of such 
programs at ESEA TiUa IV-B, which 
providat library resources, textbooks, 
and othar instructional material! to meet 
tht general naedi of students in privata 
schools. 

Response No change has been mada. 
Paragraph (b) prohibits ths nit of funds 
to meet tha needs of a privata school or 
tha ganeral nsads of tha privata school 
students, regardless of tha existing level 
of instruction"* referred to in paragraph 
(a). However, this section should not 
restrict the provision of materials under 
ESEA Title IV-B, and the ESEA IV-B 
program regulations will provide an 
exception. 

%100b:659 Use of public school 
'personnel 14 

Comment One commenter suggested 
that there may be other reasons than 
thoss given in paragraphs (a) and (b) for 
providing public personnel on other than 
public premises. These reasons might 
for example, Include the health and 
safety of private school children* 

Response. A change has been made. 
The section has been revised to allow 
public personnel on nonpublic premises 
if this is necessary to maka programs 
equitable for private school children. 
This change is intended to cover other 
appropriate circumstances, including 
those suggested by the commenter. 

1 100b.660 Use of private school 
personnel 

Comment One commenter suggested 
that this section implies that 
administrators can be paid for work 
o utside their regular hours of duty and 
that this is contrary to Title I, ESEA. 

Response, No change hjas been made. 
This section applies onlylo employees 
of private schools, such as teachers, and 
does hot authorize payment to 
administrative personnel or other costs . 
that would not be allowable under the 
particular program. 

Other changes. The prohibition 
against a subgrantee's use of program 
funds to employ individuals who work 
part-time at a privata school has been 
deleted from i 100b.660 as being unduly 
restrictive. Unless specifically restricted 
by statute (e.g., tee 45 dFR Part 134— 
regulations under Title IV, ESEA), part- 
tims employmsnt by a private school > 
should not automatically disqualify a 
person from being employed by a 
™l?R«nAej^ periodfr^to. 
provide program services. 

I lOObMl Equipment and supplies* 

tomment. Two commented suggested* 
tha^the term "limited period of tinu/' in 
paragraph (b). concerning placement o " 



equipmsnt and supplies in a private 
school is misleading and vague and that 
mora specific language would ba 
'preferable. 

Response A change has been made to 
clarify tha meaning of tha requirement, 

Comment One commenter suggested 
that paragraph (d) on removal of 
equipmsnt aqd supplies be dropped as 
being implicit in tha provisions of 
paragraph (c), which applies to use and 
installation of equipment and supplier* in 
private schools. 

Response No change has been made. 
Tha language in paragraph (c) requires 
that it must ba feasible to remove 
equipmsnt and supplies from a private 
school without remodeling the premises, 
while paragraph (d) requires removal 
under specified conditions. The two 
paragraphs are complementary, not 
redundant 

i lOOb.680 Inventions, and patents. * 
/Proposed] 

Changes. Section 100b.680has been 
deleted. EDGAR will not regulate on this 
subject for State-administered programs. 

Othar Requirements for Certain 
Prograrris 

UlOOb.6i32-100b.6SS (Proposed/ 

Changes. These sections have been 
renumbered as H t00b.681-100b.664. 
Section lOOb.081 has been conformed to 
tha wording in 1 100a.681. 

General Administrative Responsibilities 

1 100b.701 The State or subgrantee 
administers or supervises each project 

Comment Several commenters 
suggested that the language of this 
section may prohibit contracting or 
subcontracting for services that the 
subgrantee may need but cannot provide 
iiself. 

Response. A change haa been made. 
The intent of the section is to prevent 
the transfer of legal or fiscal 
responsibility but not to preclude 
appropriate contracts. The change 
corresponds to a similar change to 
. i lOOa.701. (See the discussion under 
that section in this appendix.) 

i 100b.703 When a State max begin to ' 
obligate funds. 

Comment Several commenters 
suggested that the term "substantially 
approvable" be defined to that the 
States are aware promptly of the date 
on which they can begin to obligate 
funds. One of these commenters 
suggested that the Commissioner 
promptly Inform the States of.tha date , 
when they could being to obligate funds 
even though aoma negotiation'would be*, 
necessary to make the Stata plan fully 
approvable. 

Response. A change has been made in 
accordance with the last suggestion. 



Howsvar, tha term "substantially 
approvable" is retained to give the 
Commissioner flexibility in determining 
when a plan is dose enough to begin 
epprovabla to allow a State to begin to 
obligate funds. This flexibility is 
.necessary because of the wide 
variations among program statutes end 
State laws and procedures that affect 
the content of State plans. 

Other changes, Redesigneted 
paragraph (a) has besn revised to clarify 
standard* regarding submission of State 
plans. The dets of submission will ba 
determined in tha seme manner as for 
applications undsr Part 100a. A new 
paragraph (b) provldss the standards for 
determining the date that a State plan 
was meileav Proposed paragraph (b) has 
been redesignated as paragraph (c). 
i 100b.704 When subgrantees moy 
begin to obligate funds. 

Comment One commenter suggested 
that redesignated paragraph (c)(2) 
implies that an applicant may begin to 
obligate funds.ths moment tha 
application is submitted, whether the 
State has approved it or net. 

Response. A change has been made. 
The section has been revised to 
recognize that a Stata must give 
authorization before an applicant for a 
subgrant may begin' to obligate funds. 

Other changes, l. A new .paragraph 
fb) has been added to recognize that 
authorization of obligations is subject to- 
me State's final approval of an 
application. 

2. A new paragraph (c) recognizes the 
State's authority to approve "pre- 
agreement" costs under programs in 
which the applicant for a subgrant is not 
entitled to the funds. 

Cro*#.rtf«rtnce.— See 1 100b.7O7(h) of 
EDGAR. 

i 100b.705 Funds)may be obligated 
during a "carryover period." \^ 

Comment One commenter suggested 
that this section may conflict with thV 
Tydings Amendment 

Response. No change has been made. " 
This section of the regulations restates 
ths Tyding Amendment (Section 412(b) 
of GEPA) and is not in conflict with it 

f 100b.7O0 Oblfgqtlons made during a 
carryover period ire subject to current 
statutes, regulations, and applications. 

Comment One commenter suggested 
that the term "State plan" is more 
restrictive than the statute on which this 
section is based, and that the term 
"other document * • • required" is 
broader.than.the-starute^ 

Response. A change has been made so 
that the terms in this section are 
consistent with the purpose of the 
statuta (Section 412(b) of GEPA). The 
term 'State plan/' as defined in 
1 100b.l02 and as used in this section, 
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includei tht termi ''program plan" and 
••application is uied in Section 412(b) 
of GEPA. and.is. therefore, consistent 
with the provisions of that statute. The 
term "other document'* has been deleted 
as inappropriate and unnecessary. 

NoU.—Seclion 2(b) of Pub. L 
(enacted August 6, 1*79) provides that 
Section 412(b)(2) of GEPA. which is reflet ted 
In | lOQb.705, dots not take affect with 
^respect to tha use of funds under Section 421 
of tha ES£A c fTitla IV-B-Initructlonal 
MaterieU and School Library Resources 
Program) until October 1, t9«a except at tha . 
option of local educational agencies. This 
action of EDGAR will, therefore, have a * 
d flayed effective date to this extent 

| lOOb.707 When obligations are made, 

Comment. One commenter asked if 
there is a time limit on the performance 
of personal services by a contractor or if 
the services may be performed after the 
end ofthe project period. 

Response. No change has been made. 
The contract for personal services 
' establishes the period for the 
performance of those services. The 
services should be performed within the 
project period approved by the State. 
However, there is no provision in Part 
100b that is comparable to ! I00ak261 
(Extension of a project period), This is a 
matter left to State administration. 

Comment One commenter suggested 
that this section should make clear that 
a ruling by the Internal Revenue Service 
that a personal service contractor is 
actually an .employee, rather than a 
• contractor, does not affect the date the 
Education Division considers the 
Obligation to have been made. 

Response. No change has been made. 
If the personal services contract was 
entered into legally, and in good faith 
that the arrangement was not an 
employee-employer relationship, the 
provisions of paragraph (c) would be 
considered binding by the Education 
Division, even if the Internal Revenue 
Service ruled, for its own purposes, that 
the relationship is that of an employer 
and an employee. 

Comment. One commenter suggested 
that personal services by • contractor 
should be considered to constitute 
obligations at the time the services are 
performed, rather than on the date the 
grantee raakea a binding written 
commitment for the personal services. 

Response. No change has been made. 
To achieve the, purposes of the project, 
performance undei\a peraonal services 
contract may be necessary after the end 
of the project period\\The Education 
Division may wish to reimburse 
grantees in these circumstances, and 
therefore has not adoptedlhe comment. 

Changes. A new paragraph (h) has 
been added to recognize the State s x 
authority to approve preogreement 
costs. (See also 1 100b.7O4(c).) 



Note.-Uttder f 100b.707(b). tha phrase 
"personal services by an employee of tha 
State or eubgrantet" refers only to services 
that are within tha scope of the employment 
agreement. 

\100b.720 Financial and performance 
reports by a State* 

Comment One commenter asked the 
following: ' 

1. Wl.o establishes tha reporting 
format? 

2. Can the Commissioner require 
reports more o^ten than annually? 

Response. No change has been made. 

1. The Commissioner establishes the 
reporting forms. 

2. The Commissioner may require 
reports more often than annually iLthe 
conditions in 45 CFR 74.7 or 45 CFR 
74.72(e) exist. 

Reports 

| tOOb.722 A subgrantee makes reports 
required by the State. 

Changes, Proposed*! 100b.721 has 
been renumbered as 1 100b.722 to 
conform more closely to numbering used 
in Part 100a. 

Records 

1 100b.730 Records related to grant 
funds. 

Comment One commenter suggested 
that the requirement for a State or 
subgrantee to keep records that fully 
show the "share of that cost provided 
from other sources" will add a burden to 

reporting. ... . 

Response. No change.has been made. 
The requirement to keep records of 
those costs is in Section 437(a) of GEPA 
and cannot be waived. 



| tQ0b.73t Records related to 
compliance. 

Comment. One commenter suggested 
that the regulations should specifically 
identify the statutes listed in I lOOb.500 
as being covered by this section. 

Response- A change has been made. 
This section does not require the 
retention of records relating to the 
statutea identified in'l lOOb.^OO. Those 
records are subject to the} regulations 
referenced in 1 100b.5O0. not (o.the 
requirements of EDGAR. The change is 
intended to make thk distinction by 
limiting the recordkeeping responsibility 
to "program requirements." (See the 
discussion under 1 100a.731 in this 
appendix.) * 
1 100b. 734 Record retention period. 

Comment. Three commsnters noted 
that the five-year retention period 
differed from other periods identified- 
elsew' ere. particularly in 45 CFR Part 74 
which establishes a retention period of 
three years. They suggested that this be 
clarified. 



Response. A change has been made. 
The regulations in 45 CFR Part 74 are 
subject to any inconsistent statutory 
provisions. For Education Division 
programs; the five-year period in Section 
437 of GEPA controls the minimum 
retention period. The change makes it 
clear that records must be retained for 
five years unless 45 CFR Part 74 requires 
a longer period, such as during an 
ongoing audit procedure. (See 43 CFR 
74.21(b).) 

Comment Ona commenter suggested 
that subgrantees be given permission to 
dispose of fiscal documentation prior to 
the end of the five-year retention period 
if a Federal audit has baen completed. 

Response* No change has been made. 
The statutory authority for the five-year 
retention period (Section 437(a) of 
GEPA) makes no provision for 
shortening the records retention period 
in situations in which Federal audits 
have been completed. 

Privacy 

f lOOhJil Protection of students* 
privacy in research and testing. 

Comment One commenter asked if 
this section applied both to State- 
administered and to direct grant 
programs. Tha commenter asked 
specifically what programs are covered. 

Response* No change has been made. 
The regulations in Part 100b relate only 
to tha programs listed in the table in 
| lOOb.l. but there is a similar provision 
In Part 100a (I lOOa.741) that applies to 
all programs listed in LlOOa.l. Tht 
statute on which these sections of 
EDGAR are based applies to all Office 
of Education programs. 

Changes. This section has been 
revised to include tha statutory material 
that was referenced in the proposed - 
regulation*. 

Use of Funds by State* and Subpart*** 

\t00b.761 Federal funds may pay 100 
percent of costs* 

Comment One commsnter suggested 
that the provisions of this section appear 
to be in conflict with 45 CFR 121a.l80 of 
the programVegulatlona under the 
Education of the Handicapped Act 

Response, No change has been mad*. 
Paragraph (b) of this section excludes 
programs in which the statute or 
implementing regulations limit the 
allowability of costs. 45 CFR 121a.l8A 
establishes limits on colts that may b* 
paid with program funds. Section 
.100bJ61.iherefore v does.not.applyJo th* 
projects to which the limitations in 
|121a.lW apply. 
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ilOOb.772 Other responsibilities of the 
Stat*. 

Comment One com m enter suggested 
that, in the spirit of paperwork 
reduction, the Commissioner limit the 
power of tha States to impose special 
regulations, procedures, etc Another 
commenter asked for recognition of the 
State's authority to regulate. 

. Response* No change has been made. 
If tha State has the legal responsibility 
to administer a federally funded 
program, the State must have the 
authority to establish reasonabte rules 
and procedures. However, State rules 
and procedures should be designed in a 
way that minimize burden on applicants 
and be directly related j|Airthering the 
Federal program purpose!* 

Changes. 1. Paragraph (a) has been 
rewritten to require that a State provide 
general technical assistance and also 
assistance in the evaluation of projects. 
Under tha proposed section, a State 
would have been required to provide 
technical assistance only with respect to 
evaluation of projects. 

2. Paragraphs (b) and (c) have been 
revised to clarify the relationship of 
1 100b.772 to programs under Title I and 
IVofESEA. 

Complaint Procedures of a Stati 

\lO0b.7OO A State shall adopt 
complaint procedures. 

Comment. One commenter questioned 
why the exemptions for Titles I and IV 
of ESEA provided for in this section are 
not stated in the same way. 

Response. A change has been made. 
Paragraphs (b) and (c) have been 
revised to clarify the relationship of this 
section to the program under Title IV of 
ESEA. The difference in treatment 
between programs underTitles I of 
ESEA and those under Title IV of ESEA 
results from' statutory provisions 
enacted in the Education Amendments 
of 1978. 

Comment One commenter suggested 
that the requirements inHhis section are 
excessive and appear to be contrary to 
the requirements in f l00b.781 (as 
renumbered)* 

Response. No change has been made. 
This section requires the State to 
establish complaint procedures; 
1 100b.781 contains certain minimum 
requirements that must be Included in 
the procedures adopted under this' 
section. The Commissioner believes that* 
these two sections are the minimum 
necessary to protect the public, the 
State, and the subgrantees. To clarify 
the relationship between || 100b.7Gl 
and 100b.782. the sections have been • 
*• transposed and renumbered 
accordingly. 



1 100b.781 Minimum complaint 
procedures. 

Comment One commenter suggested 
that this aection not apply to due 
process procedures for students. • 

Response. No change has been made. 
The minimum pjgcedures in 5 100b.781 

relate only to those complaints 
identified in i 100b.780. 

Changes. The section has been 
revised to make it clear that a State has 
sixty calendar days from its receipt of a 
complaint to resolve the complaint. -This 
time limit may be extended only if 
exceptional circumstances exist with 
respect to a particular complaint. 

1 100b.783^ State educational agency 
action— subgrantees opportunity for a 
hearing. 

Other changes. This new section 
restates Section 425 of GEPA regarding 
a subgrantee's right to a hearing under 
certain programs. 

Subpart H— What Procedures Do* a the 
Commissioner Use to Get 
Compliance? 

f 100b.90O Waived of regulations 
prohibited. 

Comment. One commenter said that 
paragraph (b)'has the legal effect of 
holding the Federal Government 
harmless with respect to the actj of its 
egents. 

Response. No change has been made. 
Paragraph (a) provides that no Federal 
official has any authority to waive any 
regulations unless the regulations 
specifically provide for a waiver. 
Paragraph (b) provides that, even if a 
Federal official purports to waive 
regulations, that individual has no 
authority to do so; and no one should 
rely on the purported waiver. This 
section is a formal notice to that effect. 

I lOObSOl Regulations in 4$<CFR Part 
74 on suspension and termination. 
.(Proposed) 

* Changes. This section has been 
deleted. The Education Appeal Board 
procedures in Port lOOd will govern all 
suspension and termination proceedings 
for Office of Education programs. 

Not*.— The procedure i for the Education 
Appeal Board were publiihed oritjnajlyli* 
Interim final regulations (45 CFK Part taSrrto 
the Ftdaral Rtji»tar on May 25. 1979 (44 FR 
30526).) When published as final regulations 
today, Part lOOe will ba redesignated aa Part 
tOOd of EDGAR. These regulations are 
referenced in EDGAR as Part lOOd In order to 
avoid confusion after Part lOOd is published 
in final. 
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Institutionalized persons 

§ 1997. Definitions 

As r.sed in this Act — 

(t) The term "institution" means any facility or institution — 

(A) which is owned, operated, or managed by, or provides services on behalf 
of any State or political subdivision of :i State: and 

(B) which is — 

(i) for persons who are mentally t IK disabled, or retarded, or chronically ill 
or handicapped; 

(ii) a jail, prison, or other correctional facility; 

(iii) a pretrial detention facility; 

(iv) for juveniles — 

(I) held awaiting trial; 

(II) residing in such facility or institution for purposes of receiving care 
or treatment; or 

(III) residing for any State purpose in such facility or institution (other 
than a residential facility providing only elementary or secondary educa- 
tion that is not an institution in which reside juveniles who arc adjudi- 
cated delinquent, in need of supervision, neglected, placed in State 
custody, mentally ill or disnhlech mentally retarded, or chronically ill r 
handicapped): or 

(v) providing skilled nursing, intermediate or long-term care, or custodial 
or residential care. 

(2) Privately owned and operated /utilities shall not be deemed 'Institutions" 
under this Act if — 

(A) the licensing of such facility by the State constitutes the sole nexus 
between such facility and sueh State; 

(B) the receipt by such facility, on behalf of persons residing in such facility, 
of payments under title XVI, XVIII, or under a State plan approved under 
title XIX. of the. Social Security Act [42 USCS §§ 138! ct scq., §§ 1395 et 
seq., or 1396 ct scq.], constitutes the sole nexus between such facility and 
such State; or 

(C) the licensing of such facility by the State, and the receipt by such facility, 
on behalf of persons residing in such facility, of payments under title XVI, 
XVIII, or under a State plan approved under title XIX. of the Social Security 
Act [42 USCS §§ 1381 et seq., §§ 1395 et scq., §§ 1396 et seq.], constitutes the 
sole nexus between such facility and sueh State; . 

(3) The term •'person" means an individual, a trust or estate, a partnership, an 
association, or a corporation; 

(4) The term "State" means any of the several States, the District of Columbia, 
the Commonwealth of Puerto Rico, or any of the territories and possessions of 
the United States; 

(5) The term "legislative days" means any calendar day on which cither House 
of Congress is in session. 

(May 23, 1980, P. L. 96-247, § 2, 94 Stat 349.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
References in text; 

-This Act", referred to in this section, is Act May 23. 19S0. P. L. 96-247, 94 
Stat. 349. commonly referred to as the -Civil Rights of Institutionalized Persons 
' Ad'\ and which generally appears as 42 USCS §§ 1997 et scq. For full 
classification of this Act, consult USCS Tables volumes. 
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Short titles; 

Act May 23. 19S0, P. L. 96-247, § 1, 94 Stat. 349, provided: "This Act may be 
cited as lhe 'Civil Rights of Ihsiitutionalized Persons ActV 

§ 1997a. Initiation of actions 

(a) Whenever the Attorney General has reasonable cause to believe that any State 
or political subdivision of a State, official, employee, or agent thereof, or other 
person acting on behalf of a State or political subdivision of a State is subjecting 
persons residing in or confined to an institution, as defined in section 2 [42 USCS 
§ 1997], to egregious or flagrant 'conditions which deprive such persons of any 
rights, privileges, or immunities secured or protected by the Constitution or laws of 
the United States causing such persons ,lo suffer grievous harm, and that such 
deprivation is pursuant to a pattern or practice of resistance to the full enjoyment of 
such rights, privileges, or immunities, the Attorney General, for or in the name of 
the United States, may institute a civil action in any appropriate United Stares 
district court against such party for such equitable relief as may be appropiiatejo 
insure the minimum corrective measures necessary to insure the full enjoyment of 
such rights, privileges, or immunities, except that such equitable relief shall be 
available under this Act to persons residing in or confined to an institution as 
defined in section 2(l)(B)(ii) [42 USCS $ 1997(l)(B)(ii)] only insofar as such persons 
are subjected to conditions which deprive .then; of rights, privileges, or immunities 
secured or protected .by the ConstitutioTlrpf t the^lJnltcd States. 

(b) In any action commenced under this section, the court may allow the prevailing 
party, other than the United States, a reasonable attorney^ fee against the United 
States as part of the costs. 

c) Any complaint filed by the Attorney General pursuant to this section shall be^ 
ersonally siencd^bv him. 

May 23, 1980, P. L. 96-247, Title, § \ 94 Stat 350.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 

* 

References in text: 

•This Act", referred to in this section, is Act May 23, 19S0. P. L. 96-247. 94 
Stat. 349. commonly referred to as the "Civil Rights of Institutionalized Persons 
Act", and which generally appears as 42 USCS §§ IW et seq. For full 
classification of this Act, consult USCS Tables volumes. 

; 1997b, Certification requirements 

a) At the time of the commencement of an action under section 2 [42 USCS 
1997f the Attorney General shall certify to the court— 

(1) that at least 4^f calendar days previously he has notified in writing the 
. Governor or chief executive officer and attorney general or chief legal officer of 
the appropriate State or political subdivision and the director of the institution 

of— 

(A) the alleged conditions which deprive rights, privileges, or immunities 
secured or protected by t!ie Constitution or laws of the Umtcd States and the 
alleged pattern or practice of resistance to the full enjoyment of such righu, 
privileges, or immunities; 

(B) the supporting facts giving rise to the alleged conditions and the alleged 
pattern or practice, including the dates or time period during which the 
alleged conditions and pattern or practice of Resistance occurred: and when 
feasible, the identity of ail persons reasonably suspected of being involved in 
causing the alleged conditions and pattern or practice ul the time of the 
certification, and the date on which the alleged conditions and pattern or 
practice were first brought to the attention of the Attorney General; and 

(Q the minimum measures which he believes may remedy the alleged 
condition* and the alleged pattern or practice of resistance: 
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(2) that he has notified in writing the Governor or chief executive officer and 
attorney general' of chief legal officer of the appropriate State or political 
subdivision and the director of the institution of his intention to commence an 
investigation of such institution, that such notice was delivered at least seven 
days prior to the commencement of such investigation and thai between the time 
of such notice atid the commencement of an action under section 3 of this Act 
(42 USCS § 1997a]— / ' 

(A) he has made a reasonable good faith effort to consult with the Governor 
or~chief~executive -officer and -atlornev-_generaUor- chief -legal -offieer-of the 

" approprTaie^Sfate or political subdivision and the director of the institution, or 
their designees, regarding financial, technical, or other assistance ^hieh. may 
be available from the United* States and which he believes may assist in the 
correction of such conditions and pattern or practice of resistance; 

(B) he has encouraged the appropriate officials to correct the alleged condi- 
tions and pattern or practice of resistance through informal methods of 
conference, conciliation and peisunsion, including, to the extent feasible, 
discussion of the possible costs and fiscal impacts ,of alternative minimum 
corrective measures, and it is his opinion that reasonable efforts at voluntary 
correctfem liave not succeeded; and ^ 

(C) he \s satisfied that the appropriate officials have had a reasonable time to 
take appropriate action :o correct such condition) and pattern or practice, 
taking i.nto consideration the lime required to remodel or make necessary 
changes in physical facilities or iclocate residents, reasonable legal or proce- 
dural requirements, the urgency of the need to correct such conditions, and 
other circumstahces involved in correcting such conditions; and 

(3) that he believes that such an action by the United States is of general public 
importance and will materially further the vindication of rights, privileges, or 
immunities secured or protected by the Constitution or laws of the United States. 

(b) Any certification made by the Attornc> Geneiid pursuant to this section shall be 

personally signed by him. 

(May 23, 1980, P. L. 96-247, §4, 94 Stat 350,) 

§ 1997c. Intervention in actions 

(a) (1) Whenever an action has been commenced in any court of the United States 
seeking relief from egregious or flagrant conditions which deprive persons 
residing in institutions of any rights, privileges, Or immunities secured or 
protected by the Constitution or laws of the United States causing them to suffer 
grievous harm and the Attorney General has reasonable cause to believe that 
such deprivation is pursuant to a paMem or practice of resistance to the full 
enjoyment of such rights, privileges, or immunities, the Attorney General, for or 
in the name of the United States, may intervene in such action upon motion by 
the Attorney General: 

(2) The Attorney General shall not file a motion to intervene under paragraph 
(I) before 90 days aftci the commencement of the action, except (hat if the court 
determines it would be in the interests of justice, the court may shorten or waive 
the time period, 

(b) (1) The Attorney General shall certify to the court in the motion to intervene 
filed under subsection (a) — 

(A) that he has notified in writing, at least fifteen days previously, the 
Governor or chief executive officer, attorney general op chief legal officer of 
the appropriate State or political subdivision, and the director of thcjnstitu- 
lion— - 

(i) tho alleged conditions which deprive rights, privileges, or immunities 
secured or protected by the ^Constitution or laws of the United Stales and 
the alleged pattern or practice of resistance to the full enjoyment of such 
rights, privileges, or immunities; 
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(ii; the supporting facts giving rise to the alleged conditions, including the 
da.es onfi* time period during" winch "the "alleged conditions- and pattern or 
practice of resistatice occurred; and 

(iii) to. the extent feasible and consistent with the interests of other 
plaintiffs, the minimum measures which he believes may remedy the alleged 
conditions and the alleged pattern or practice of resistance; and 
(B) that he believes that such intervention by the United States is. of general 
public importance and will materially further the vindication of rights, 
"privileges, or immunities -secured :or:.protected-by:ther.Coii5titution or laws of 
the United States. 

(2) Any certification made by the Attorney General pursuant to this subsection 
shall be personally signed by him. 

(c) Any motioji- to intervene made by the Attorney General pursuant to this section 
shall be personally signed by him. 

(d) In any action in which the United States joins as an intervener under this 
stvtion, the court may allow the prevailing party, other than the United States, a 
reasonable attorney's fee against the United States as part of the costs. Nothing in 

this subseetion precludes the award of attorney^ fees available under any other 

provisions of the United States Code. 

(May 23, 1980, P. L. 96-247, § 5, 94 Stat 351.) 

§ 1997d. Prohibition of retaliation 

No person reporting conditions, which~niay constitute a violation under this Act 
shall be subjected to retaliation in .my. manner for so. reporting. 
(May 23. 1980, P. L. 96-247, § 6, 94 Stat 352.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
References in text: 

•Tins Aef, referral to in this section, is Act May 23, 1980, P. L. 96-247, 94 
Stn' M9 commonly referred to as the -Civil Rights of Institutionalized Persons 
Act",' and which generally appears as 42 USCS §§ 1997 et seq. For lull 
classification of this Act, consult USCS Tables volume*. 

§ 1997c. Exhaustion of remedies 

(a) (1) Subject to the provisions of paragraph (2), in any action brought .pursuant to 
section 1979 of the Revised Statutes, of the United States (42 U.S.C l%3) [42 
USCS 5 1983] by an adult convicted of a crime confined in any jail, prison, or 
other correctional facility, the court shall, if the court believes that such a 
requirement would be appropriate and in the ititerests of justice, continue sueh 
case for a period of not to exceed ninety clays in order to require exhaustion of 
such plain, specdv, and effective administrative remedies as are available. 

(2) The exhaustion of administrative remedies under paragraph (I) may not be 
required unless the Attorney General has certified or the court has determined 
that such administrative remedies are in substantial compliance with the mini- 
mum acceptable standards promulgated under subsection (b). 

(b) (1) No later than one hundred eighty days after the date of enactment of this Act 
enacted May 23, 1980], the Attorney General shall, after consultation with 
persons. State and local agencies, and organizations with background and 
expertise in the area of corrections, promulgate minimum standards for the 
development and implementation of a plain, speedy, and effective system for the 
resolution of grievances of adults confined in any jail, prison, or other correc- 
tional facility. The Attorney General shall submit such proposed standards lor 
publication in the'Fedcral Register in accordance with sc ct.on 553 o ti e 5 
United States Code [5 USCS § 553]. Such standards shall take effect thirty 
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legislative days after publication unless, within such period, either House of 
Congress adopts a resolution of disapproval of such standards'. 
(2) the minimum 'standards shall provide— 

(A) for an advisory role for employees and inmates of any jail, prison, or 
other correctional institution (at the most decentralized level, as is reasonably 
possible), in the forumlation, implementation! and operation of the system; 

(B) specific maximum time limits for written replies to grievances with reasons 
thereto at each decision level within the system; 

(C) for priority processing of grievances which are of an emergency nature, 
including matters in which delay would subject tjie grievant to substantial risk 
of personal injury or other damages; . % 

(D) for safeguards to avoid reprisals against any grievant, or participant in the 
resolution of a grievance; and 

. (E) for independent review of the disposition of grievances, including alleged 
reprisals, by a person or other entity not under the direct supervision (>r direct 
control ofjhe institution. 

(c) (1) The Attorney General shall develop a procedure tyr the prompt review and 
certification of systems for the resolution of grievances of adults confined in any 
jail, prison, or other correctional facility, or pretrial detention facility, to 
determine if such systems, as voluntarily submitted by the various States and 
political subdivisions, are in substantial compliance with the minimum standards 
promulgated under subsection (b). 

(2) The Attorney General may suspend or withdraw the certification under, 
paragraph (I) at* any time that he has reasonable cause to believe that the 
grievance procedure is no longer in substantial compliance with the minimum 
standards promulgated under subsection (b). 

(d) The failure of a. State to adopt or adhere to an administrative grievance 
procedure consistent with this section shall not constitute the basis for an action 
undtir section 3 or 5 of this Act (42 US,CS §§ 1997a or 1997c]. 

(May 23, 1980, I>. L. %-247, § 7, 94 Stat 352.) 

§ 1997f. Report to Congress 

The Attorney [General] "shall include in his report to Congress on the business of 
the Department of Justice prepared pursuant to section 522 of title 28, United 
' States Code [28 USCS § 522]— * , 

(1) a statement of the number, variety, and outcome of all actions instituted 
pursuant to this Act including the history of, precise reasons for, and procedures 
followed in initiation or intervention in each case in which action was com- 
menced: » 

(2) a detailed explanation of the procedures by which the Department has 
received, reviewed and evaluated petitions or complaints regarding conditions in 
institutions: 

(3) an analysis of the impact of actions instituted -pursuant to this Act including, 
when feasible, an estimate of the costs incurred by States and other political 
subdivisions; ^ 

(4) a statement of the financial, technical, or other assistance which has been 
made available from the United States to the State in order to assist in the 
correction of the conditions which are alleged to have deprived a person of 
rights, privileges, or immunities secured or protected by the Constitution or laws 
of the United States: and 

(5) the progress made in each Federal institution toward meeting existing 
promulgated standards for such institutions or constitutionally guaranteed min- 
ima. 

(May 23, 1980, P. L. 96-247, Title, § S, 94 Stat 352.) 
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References in text: ^ , n , _ .„ ftJ 

-This Act", referred to in this section, is Act May. 23, 1980, P. L. 96-247, 94 
Stat 349, commonly referred to as the "Civil Rights of Institutionalized Persons 
Act", and which generally appears as 42 USCS §§ 1997 et seq. For full 
classification of this Act, consult USCS Tables volumes. 

Explanatory notes: 

The bracketed .word "General" in the introductory para, is inserted for clanty as 
a word probably intended by Congress. 

§ 1997g, Priorities for use of funds 

f(a)l It is the intent of Congress that deplorable conditions in institutions covered by 
this Act amounting to deprivations of rights protected by the Constitution or laws 
of the United States be corrected, not only by litigation as contemplated in this Act, 
but also by the voluntary good faith efforts of agencies of Federal, State, and local 
governments.. It is the further intention of Congiess that where Federal funds are 
available for use in improving such institutions, priority should be given to the 
'correction or elimination of such unconstitutional or illegal conditions which may 
exist. It is not the intent of this provision to require the redirection of funds from 
one program to another orfrom one State to another. 
(May 23. 1980, P. L. 96-247, § 9, 94 Stat 354.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
References in text: 

"This Act* . fcfcued to in this Sivtion. is Act May 23. 1980. P. L. 94 
Si. i/349. commonly rcfrnod to .« the "Civ ! ! Rights of Institutionalized Persons 
Act\ and which generally appears as 42 USCS 1^7 et scq. For full 
classification of this Act, consuls USCS Tables volumes. 

Evplanatory notes: . / 

The designation % '(*V % appears in or .ckcts. as no subsection (b) ol this section. 
v:is enacted. 

§1997h. Notice to Federnl departments 

At 1 the time of notification of the commencement of an investigation of an 
institution under section 3 [42 USCS § l«97a] or of the "otinc-iiion . of an n. Jcnlion 
to file a motion to intervene under .section 5 of this Act (42 INCS §199.0]. and if 
the relevant institution receives Federal financial assistance from the Department o. 
Heaith and Human Services or the Department of Education, the Attorney Genera! 
. shall notify the appropriate Secretary of his action and the reasons for such action 
and shall consult with such oilicials. Following such consultation, the Attorney 
General may proceed with an action under this Act if he is" satisfied that such 
action is consistent with the policies and goals of the executive branch. 
(May 23, 1980. P. L. 96-247, § 10, 04 Stat 354.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Inferences in text: 

-This Act", referred to in this section, is Act May 23. 19M). 1 . L 96-247. 94 
Siat. 34 ( >. commonly refencd lo as (be "Civil Rights of Institutionalized Persons . 
Act", and whicl* generally appears as 42 USCS §§1997 c , s: q. For full 
eiassiiication of this Act, consult USCS Tables volumes 

{, 19971. Disclaimer; standards, of care 

provisions of this Act shall - not authorize promulgation of regulations defining 
standards of care. 

(May 23, '.980, P. L. 96-247. § 11. 94 Stat 354.) 
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References in text: * 

•This Act", referred to in this section, is Act May 23, -(WO, P. L 96-247, 94 
Stat. 349, commonly referred to as the "Civil Rights of institutionalized Persons 
Act", and which generally appears as 42 USCS §§1997 ct *eq. For full 
classification of this Act, consult USCS Tables volumes. 

§ 1997j. Disclaimer; private litigation 

The provisions of h\s Act shall in no way expand or restrict the authority of parties 
other than the United States to enforce the legal rights which they may have 
pursuant to existing law with regard to institutionalized persons. In this regard, the 
fact that the Attorney General may be conducting an investigation or contemplating 
litigation pursuant "to this Act shall not be grounds for delay of or prejudice to any 
litigation on behalf of parties other than the United States. 
(May 23, 1980, P. L. 96-247, § 12, 94 Stat 354.) 
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" References in text: 
"This Act", referred to in this section, is Act May 23, 1980, P. L. 96-247, 94 
Stat. 349, commonly referred to as the "Civil Rights of Institutionalized Persons 
Act" and which generally appears as 42 USCS §§ 1997 ct seq. For full 
classification-of this Act, consult USCS Tah'les volumes. 
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